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ADVERTISEMENT. 


LORD  STOWELL  having  retired  from  the 
Consistory  Court  of  London,  the  Editor  has  thought 
that  he  should  perform  a  service  not  unacceptable 
to  the  Gentlemen  of  his  Profession,  if  he  could 
collect  together,  in  a  public  and  permanent  form, 
the  principal  Judgments,  which  his  Lordship  had 
delivered,  upon  various  subjects  oif  law  confided  to 
that  Jurisdiction. 

He  has  likewise  flattered  himself,  that  it  might 
not  be  an  unwelcome  service  toWards  the  public 
generally,  to  bring  to  its  view  the  exercise  of 
the  powers  of  Jurisdiction  entrusted  to  that 
Court,  manj  of  which  powers  are  highly  impor- 
tant in  themselves,  particularly  in  the  ^extent  of 
their  influence  upon  the  security  and  comfort  of 
domestic  life. 

Tn  making  the  selection,  he  has  given  his 
attention  more  immediately  to  those  cases,  which 
involved  general  principles  of  the  law  applying  to 
them— not  deeming  it  advisable  to  introduce  such 
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as  turned  upon  mere  questions  of  fact^  and  ab- 
staining  from  a  repetition  of  similar  points,  though 
occurring  in  cases  not  unimportant  in  themselves, 
and  deeply  affecting  the  interest  of  the  parties  to 
whom  they  felated.    He  hts  to  lament,  however, 
that  of  several  Cases,  which  from  their  importance 
would  have  composed  valuable  additions  to  this 
work,  accurate  notes  could  not  be  obtained,  and 
that  they  live  only  in  the  imperfect  but  bighly 
favourable  recollection  of  those  who  happened  to. 
attend  the  Judgments. 

From  like  considerations  he  has  omitted  Tes- 
tamentary Cases,  which  are  occasionally  submitted 
to  that  Court,  and  which  have  been  invariably 
decided  according  to  the  law  established  in  the 
Prerogative  Court,  a  Court  possessing  a  more 
extended  jurisdiction  on  such  subjects,  the  course 
and  tenor  of  whose  proceedings  is  su£Kcientiy 
communicated  in  Reports  more  immediately  de^ 
voted  to  that  purpose. 

He  has  availed  hiinself  of  such  publications  of 
particular  cases,  as  have  before  appeared  in  ah 
authentic  form ;  and,  in  so  doing,  has  to  express 
his  obligations  to  the  late  Dr.  Laurence  fbr  the 
Report  of  Evans  v.  Eva^ns,  by  Whom  it  is  under- 
stood to  have  been  edited ;  to  Sir  Alexander  Croke, 
for  the  Report  of  Homer  v.  Liddiard ;  to  the 
Editor  of  the  Report  of  Loveden  v.  Loveden  ;  and 
to  his  friend  Dr.  Dods^bn,  for  the  Report  of  t)al- 
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lympie  v.  Dalrymple ;  and  of  Sullivan  v.  Sullivan ; 
all  which  make  so  conspicuous  a  part  of  this  col- 
lection. 

He  has  to  acknowledge  the  obliging  communi- 
cations of  the  Gentlemen  of  his  Profession  during 
the  progress  of  this  work.- — He  is  more  especially 
indebted  to  Sir  Christopher  Robinson,  King's 
Advocate,  to  Dr.  Arnold,  and  Dr.  Swabey,  for 
their  liberal  communication  of  many  valuable  Notes, 
and  much  useful  information  respecting  Cases, 
which  had  been  adjudged  during  the  period  of 
time  long  antecedent  to  his  own  personal  attendance 
at  the  Bar. 

He  has  more  particularly  to  tender  his  gratefiil 
thanks  to  Lord  Stowell,  for  his  condescending 
acceptance  of  his  endeavours,  and  for  the  liberal 
assistance  with  which  he  has  honoured  them ;  and 
relies  on  his  accustomed  kindness  to  overlook 
imperfections,  which  are  inseparable  from  an  un- 
dertaking of  this  nature. 

Doctor  i  Comnunu, 
28th  March  IS22. 
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204, 


205, 


229, 
234, 
286, 


line 

19.  was  read  were 
3.  after  of  intert  her 
6.  marriase  read  carriage 

15  to  21  due  invested  eommas 

14.  the  read  this 

uU  (in  fiolif )  tfnert  ooqum 
after  lihel,   and  dele 
comma  after  issue 
1«  (in  notit)  said  read  suit 

12.  et  teg.  Widowcroft  read 
Widdowcroft  and  We- 
dowcToft,  Widowcroft 

11.  after  privacy  insert  is 

25.  house  read  honor 

16>17.  traaeposeliis4Hidher 
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281,    4.  read  Harvey  Lord  Hawke 

294,      5.  la  read  le 

299,  4.  (in  notis)  den^nti  read 

denegante 
-^     10.  loco  vMtd  looum 

300,  peniUt  (in  notis)  dele  comina 

o/iter  mulierem,  and  in- 
sert it  after  commisisse 

301,  ante  penuit  (in  notis)  dele 

commit,  after  (^nes 
354,    26.  comparately  read  com- 
paratively 
361,    13.  also  App.  p.  168,  Con- 
way  read  Coway 
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The  Office  of  the  Judge  promoted  by 
WILLIAMS  V.  BOTT. 


T 


HIS  was  a  question  as  to  pleading  in  a  cause  27th  Kay  1789. 
of  Office,  or  criminal  suit,  respecting  the  effect  PieauUng  in  a 

A  1  •      •  I*     1  A  crimmal  suit; 

of  a  wrong  description  of  the  name  of  the  Judges  Name  of  the 
In  the  citation  the  defendant  was  called  upon  to  d^^b^u  a 
appear  before  Sir  William  Scott,  and  the  original  ScfilSi!  "' 
articles  were  conformable  to  the  citation ;  but  in  the 
copy  of  the  articlis  delivered  to  the  proctor  of  the 
defendant,  by  the  proctor  of  the  promoter,  the  pro- 
ceedings were  described  as  being  in  the  name  of 
Sir  William  Wynne.    • 

In  siipport  of  the  validity  of  the  proceedings  it 
was  contended,  that  the  original  articles  being  right, 
and  issue  given,  the  variation  was  not  fatal ;  that 
according  to  ancient  practice,  all  papers  ought  to 
issue,  as  the  answers  still  do,  from  the  registry;  that 
it  was  the  duty  of  the  proctor,  receiving  the  process, 
to  collate  it  with  the  original,  and  a  charge  was 
allowed  for  that  service;  that  in  cases  where  a 
misnomer  of  a  party  was  considered  fatal,  the  error 
had  appeared  in  the  original  process,  whereas  here 
the  error  was  merely  clerical,  from  which  no  incon- 
venience could  arise,  unless  the  proctor  could  shew 
that  the  copy  was  the  only  instrument  to  which  he 
was  able  to  refer ;  that  in  a  late  case  before  the 

B  Commissary 
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^' Bot^'  ••  Commissary  of  Surrey  *  the  name  of  the  Surrogate 

was  inserted  in  the  original  citation,  but  omitted  in  the 

27th May  1789.  copy,  and  that  might  have  been  material;  but  the  ob- 
jection was  overruled,  and  there  was  no  appeal.  It 
was  there  said  that  such  an  objection  ought  to  be  taken 
before  issue  joined  :t  in  this  instance  issue  has  been 
joined  after  the  defendant's  proctor  knew  of  the  error. 

Judgment. 

Sir  William  Scott. — ^This  is  a  proceeding  in  which 
the  Office  of  the  Judge  has  been  promoted  against 
the  defendant  under  the  5  &  6  £d.  6,  c.  4.  "  for 
quarrelling,  chiding,  or  brawling  in.  the  church,  or 
church-yard,"  and  it  has  truly  been  said,  that  the 
Court  is  not  disinclined  to  entertain  suits  of  this  kind, 
since  It  is  bound  to  carry  the  provisions  of  the  law 
into  execution,  on  this  subject,  as  well  as  on  others; 
but  the  party  charged  is  entitled  to  avail  himself  of 
every  legal  objection,  and  is  certainly  not  to  be  con- 
sidered in  an  unfavourable  light  on  that  account. 
The  defendant  is  cited  before  me,  and  the  articles 
are  in  my  name,  but  the  copy  delivered  is  in  the 
name  of  my  Predecessor,  and  the  question  is, 
whether  such  error  is  fatal. 

It  may  be  proper  to  consider  what  would  have 
been  the  effect  of  such  an  error  in  the  original 
articles,  since,  if  the  error  would  not  have  been 
essential  in  the  original,  it  would  not  be  so  in  the 
copy ;  but  I  am  of  opinion  it  would  have  been  a 
ground  of  nullity  in  the  original,  as  the  suit  could 
not  now  be  maintained  in  this  court  in  the  name  of 
Sir  WilliamWi/nne :  the  objection,  then,  would  have 
been  a  plea  in  bar  and  not  merely  in  abatement. 
In  Filetvood  v.  Talbot,  which  has  been  cited,  the 

•  FUewood  V.  Talbot,  24th  January  1789. 
t  Ouffhton,  Ordo.  Jndiciorum,  tit.  60. 

name 
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name  of  the  Surrogate  was  rightly  described  in  the  ^'S^  *' 
original,  but  omitted  in  the  copy,  and  that  omission 


might  be  no  fatal  error,  as  the  Tiame  might  be  sur-  ^thjifa3fi789. 
plusage,  the  description  of  the  office  being  itself 
sufficient,  and  there  being  no  direct  opposition 
between  the  original  and  the  copy ;  but  here  a  per- 
son is  described  ruyminatwij  in  whose  name  the  suit 
could  not  be  introduced.  To  whatever  length  the 
proceedings  had  gone  this  error  must  have  consti- 
tuted a  nullity,  if  it  had  been  in  the  original  articles, 
and  uncorrected. 

But  it  is  said  that  the  error  might  have  been  cor- 
rected. In  a  plea  of  abatement,  an  objection,  on 
the  ground  of  misnomer  of  the  party  if  not  taken 
before  issue,  would  be  too  late,  for,  by  giving  issue, 
the  party  allows  himself  to  be  the  person  designed. 
Such  was  the  case  of  Bailetf  v.  Bradbum^  *  in 
which  it  has  been  said  the  error  was  allowed  to  be 
rectified.  There  the  party  had  appeared  and  suf- 
fered the  proceedings  to  go  on;  here  the  wrong 
description  of  the  person  of  the  Judge  is  different, 
forno  admission  of  the  Judge  can  give  himauthority, 
whatever  may  be  the  effect  of  an  undue  admission 
made  by  a  party. 

The  passage  from  Oughton  t  does  not  go  to  such 
a  mistake  as  this;  it  refers  only  to  an  error  nomine 
vel  cognomine^t  actoris  vel  m,  and  the  expression 
quocunqtie  alio  must  be  understood  in  pari  TnateriA^ 
and  not  generally  and  in  an  unlimited  sense.  I 
think  therefore  that  this  error  could  not  be  corrected 
in  the  original  articles;  and  the  question  then  is, 
what  ought  to  be  the  effect  in  the  copy  ?  If  the 
copy  is  as  an  original  to  the  party,  the  consequence 
already  pointed  out  will  apply.  Anciently  it  might 
not  be  usual  to  deliver  a  copy  at  all  to  the  adverse 

•  Consistory  Court,  1788.  t  Tit  59.  s.  1.  4. 

B  2  party 
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^'botT*  "*  P^^y>  ^^^  ^^*^^  practice  has  been  difierent,  and  the 
copy  is  that  to  which  the  party  immediately  looks. 


27th  May  1789.  ^jj  cxTor  in  the  copy  must  have  the  efiFect  of  an 
original  to  him,  and  would  even  be  less  subject  to 
the  authority  of  the  Court  than  the  original,  which 
might  have  been  corrected ;  for  the  Court  cannot 
order  the  party  to  deliver  back  the  copy,  having 
become  his  property  by  the  delivery.  It  is  said, 
that  the  principal  object  of  delivering  a  copy  is  to 
prevent  delay,  and  that  the  proctor  might  collate 
it  if  necessary  for  his  party :  he  may  be  bound  to  do 
that  for  the  benefit  of  his  client,  but  his  obligation 
goes  no  further.  I  think  that  the  variance  is  essen- 
tial in  the  copy,  as  well  as  in  the  original,  and  that 
the  defendant  is  entitled  to  take  advantage  of  it;  I 

ap^fii^    shall  therefore  dismiss  him,  and  with  costs.* 

costs,  7th  July       »  ▼     «i,  a^        ^      >rx       «  .      .         «  ... 

1789.  •  In  Thorpe  v.  ManseU^ — On  objection,  that  articles,  in  a  suit 


for  brawling,  under  tbe  statute,  were  in  the  name  of  the  Judge  as 

^mir'rT^*  r«car-G^«w«iZ  and  not  as  Official  Principal^  The  Court  said, — It 
1810.  ^  ^^^  ^^  ^^  ^  ^^^  ^  fundamental  objection  at  any  time  to  the 
proceedings,  and  the  question  therefore  is,  whether  the  present  ob* 
jection  can  be  so  considered  from  the  character  of  the  two  offices  ? 
The  Vicar-Greneral  is  the  Representatiye  of  the  Bishop,  and  in 
later  times  has  proceeded  only  in  matters  of  voluntary  jurisdiction  {a\ 
as  in  granting  licences,  where  there  is  nothing  of  litigation  or 
contention  between  parties.  It  appears,  however,  from  the 
authorities  (6),  that  he  has  also  a  criminal  jurisdiction, — a  power 
to  enquire  into  crimes,  and  punish  them ;  but  it  is  not  now  stated 
how  this  inquisition  is  to  be  pursued,  whether  in  a  forensic  form, 
or  as  the  Bishop  himself  would  exercise  it  either  in  his  own  hall  of 
audience,  or  more  privately.  I  think,  however,  the  description 
given  of  the  Official  Principal  does  almost  exclusively  give  to  him 
the  cognizance  of  such  offences  in  this  court.  As  Vicar-General, 
I  am  not  sure  that  he  could  exercise  it.  I  am  of  opinion,  therefore, 
that  the  omission  is  fatal,  as  it  i^  clearly  the  Official  Principal  whose 
office  is  meant  to  be  promoted  here.  I  think  this  omission  would 
afiect  the  citation  and  any  instrument  under  it,  I  am  under  the 
necessity  of  dismissing  the  cause  with  costs. 

.  (a)  See  also  Hericourt,  Loix  £ccl.  de  Fiance,  tit  Vic.  Gen.  p.  23. 
(fr)  John  de  Athon,  in  Const.  Othon.  tit.  De  Instit.  Vicar. 
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BARHAM  V.  BARHAM. 

THIS  was  a  suit  for  a  separation,  by  reason  of    isth  Jwu 
cruelty  and  adultery,  brought  on  behalf  of  the  ProJlI^  to 
wife  against  her  husband,  in  which  the  husband  ap-  J^ap'^teT/nt 
peared  under  protest,  and  prayed  to  be  dismissed  ®^  p»*'^n. 

*  .  M.  ^    '  r      J  Qj  curator  ad 

on  the  ground  of  incompetency  in  the  person,  in'»*<»*o«™iw 

1  /i  !•  t  — and  the 

whose  name  (as  the  guardian  or  curator  ad  litem  of  effect  of  adta- 
the   wife)  the  proceedings  were  instituted;  and, ^e'^'im^'dtol 
secondly,  on  the  ground  that  he,  the  husband,  was  JJlrilh  ^w- 
described  in  the  citation  as  of  a  wrong  parish.         r^^- 

Judgment. 
Sir  William  Scott. — This  is  a  suit  brought  against 
the  husband,  who  has  taken  a  peremptory  objection 
to  giving  an  appearance  on  two  grounds :  first,  of 
the  incompetency  of  the  person  suing ;  and,  secondly, 
of  the  false  description  of  the  person  cited.  The 
first  objection  is,  that  the  grandfather  of  the  wife, 
in  whose  name  the  suit  is  brought  as  guardian  or 
curator  assigned  by  the  Court  on  the  renunciation 
of  her  mother,  is  not  a  competent  person,  since  it 
does  not  appear  that  the  renunciation  of  the  mother, 
on  which  this  appointment  depends,  was  made  with 
the  consent  of  her  husband ;  but  it  does  not  seem  to 
me  necessary  to  enter  into  the  question,  whether — 
with  reference  to  the  validity  of  the  mother's  renun- 
ciation— ^the  husband  of  the  mother  could  dispute 
the  effect  of  this  appointment,  since  it  will  be  enough 
if  a  third  person  cannot  take  advantage  of  such  an 
objection.  The  Court  finds  a  guardian  apparently 
appointed  with  sufficient  regularity,  and  unless  that 

appointment 
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Barbam  V,    appointment  is  shewn  to  have  been  invalid ,  the  Court 
will  presume  the  person  properly  qualified  to  re- 


^^1789*"*    <^6ive  it. 

It  was  argued  that  the  appointment  is  too  general, 
and  in  such  a  form  as  would  not  be  allowed  at  com- 
mon law,  and  a  reference  was  made  to  some  cases 
of  general  appointments  for  all  concerns  of  personal 
estate ;  but  here  the  appointment  is  precisely  limited, 
it  is  not  only  for  carrying  on  suits,  generally,  but 
for  this  suit  particularly.  It  might  be  a  different 
question  if  the  objection  applied  to  another  suit ;  but 
this  suit  is  specifically  mentioned,  and  there  is  a 
regular  act  of  guardianship  not  objected  to  by  the 
person,  on  whose  right  alone  the  objection  could  be 
founded.  It  has  been  said,  that  the  party  in  this 
case  might,  though  a  minor,  appear  herself  as  a 
femme  coverte,  notwithstanding  the  course  of  prac- 
tice has  been  otherwise :  audit  is  true  that  at  common 
law  the  husband  and  wife  are  eadem persona^while  in 
the  civil  law  they  are  distinct,  and  a  wife,  if  of  8^e, 
can  appear  and  sue  her  husband ;  but  if  so,  she  is 
subject  to  legal  disabilities,  and  among  them  to  that 
of  minority.  I  have  no  doubt  of  the  entire  compe- 
tency of  the  person  instituting  this  suit. 

The'second  objection  is,  that  the  party  is  cited  in 
a  wrong  parish.  It  might  have  been  material  if  he 
had  been  cited  in  a  wrong  jurisdiction,"*^  for  that 
would  be  contrary  to  the  statute  of  citations ;  but  it 
is  not  so  ;  as  both  parishes  are  in  the  same  jurisdic* 

tion 

Vice-Chao-  *  In  a  suit  of  nullity  of  marriage,  instituted  by  the  Marquis  of 

ceUor'B  Court,  Donegal  v.  the  Marchioness  of  Donegal^  Mr,  Arthur  Chichester, 
who  had  been  cited  to  see  proceedings,  applied  for  a  prohibition  to 
restrain  the  Judge  of  the  Consistorial  Court  of  London  from  enter- 
taining the  suit.  One  ground  for  prohibition  was  stated  to  be, 
that  Lady  Donegal  had  been  constantly  residing  in  Ireland  for  the 
last  four  years  out  of  the  local  jurisdiction  of  the  Court,    fiat  the 

Vice-chancellor 


C0N8IOT0RY  COURT  OF  LONDON.  7 


ti<m.     The  husband  is  described  as  of  the  parish  of  ^""^"J'* 

St. Andrew^  Wardrobe;  and  it  is  stated,  that  he  lired 1 

in  a  house  in  that  parish  till  after  the  suit  was  com-  ^^^i^^ 
mencedy  and  that  he  is  still  answerable  for  the  rent, 
but  that  he  had  left  that  house,  and,  prior  to  the 
citation,  had  become  a  lodger  in  a  public  house  in 
the  parish  of  St.  Mary^  Abchurch.  This  objection, 
then,  is  reduced  to  a  simple  misnomer,  or  false  ad- 
dition, an  objection  very  fit  to  be  supported  where 
there  is  a  danger  of  citing  a  wrong  person,  but  it  is 
not  to  be  carried  further;  and  unless  it  appears  that 
a  wrong  person  is  proceeded  against,  the  Court  is 
not  willing  to  attend  to  such  objections.  Here  the 
Court  may  collect,  with  certainty,  from  an  affi- 
davit of  the  party,,  that  he  is  the  person  designed  ; 
there  is  then  no  danger  of  proceeding  against  a 
wrong  person.     The  identity  therefore  being  proved 

Vice-chancellor  refused  the  prohihition,  ohserving  that  the  writ  of 
citation,  against  the  Marchioness  of  Donegal^  described  her  as 
resident  in  the  parish  of  St.  JameSf  Westminster,  If  it  had  been 
directed  to  the  Marchioness  as  living  in  Ireland^  then,  on  the  face 
of  the  record,  it  was  clear  that  the  Court  had  no  jurisdiction  in  the 
case.  She  might,  if  she  had  chosen,  have  objected  that  she  was 
living  in  Irelandt  and  consequently  was  not  resident  within  the 
jurisdiction  of  the  Court:  she  did  not  think  fit  to  do  so,  but 23 H. 8. c. 9. 
appeared  and  pleaded  to  the  citation.  This  then  was  an  admission  \^<^^  ^{^ 
on  her  part  that  she  was  properly  described  as  living  in  the  parish  Canon  106. 
of  St.  James^  Westminster^  and  he  was  bound  to  say,  that  having 
once  pleaded  to  these  facts,  she  had  no  right  to  withdraw  from 
them  at  any  time  before  sentence  was  pronounced.  If  the 
Marchioness  could  not  retire,  being  concluded  herself,  she  had  also 
concluded  an  intervening  party.  The  jurisdiction  of  the  Eccle- 
siastical Court  depended  not  on  the  locality  of  the  subject,  but  on 
the  locality  of  the  person.  How  then  were  the  interests  of  Mr. 
Chichester  to  be  prejudiced  by  the  proceedings  being  instituted  in 
London  instead  of  Ireland  ?  His  Honour  was  therefore  of  opinion, 
on  authority  and  principle,  that  the  Marchioness  of  Donegal  was 
now  precluded  from  objecting,  having  submitted  to  the  jurisdiction, 
and  that  Mr.  Chichester  was  bound  by  her  submission. 

to 
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to  the  satisfaction  of  the  Court,  and  the  jurisdiction 
being  the  same,  the  Court  is  inclined  to  hold  the 
party  bound  by  this  citation.  What  is  stated  by  the 
husband  is,  ^Hhat  though  he  is  answerable  for  the 
rent  of  a  house  in  the  parish  described  in  the  cita- 
tion, he  has  lodged  and  boarded  at  a  public  house 
in  another  parish ;"  but  a  man  may  have  two  resi- 
dences ;  and  there  are  cases  where  it  has  been  held 
that  the  practice  of  dining  at  a  house  in  a  parish  is 
sufficient  to  render  a  person  liable  to  be  considered 
as  of  that  parish.  Here  is  the  occupancy  of  a  house, 
which  is  abundantly  sufficient.  I  therefore  over- 
rule the  husband's  protest,  and  assign  him  to  appear 
absolutely. 


A  prayer,  made  on  the  part  of  the  husband  that 
he  might  be  admitted  to  sue  as  a  pauper,  was  re- 
jected. 


Arches 

1790, 

4th  Feb. 


Affirmed  on  Appeal. 


CONTSISTORY  COURT  OF  LONDON.  g 


ANTHONY  V.  SEGER. 

THIS  was  a  question  arising  on  the  election  of  ^''^«'^  ^''^* 
churchwardens  in  the  parish   of  Ealing,  at  a  churchwaMen. 
vestry  held   for  that   purpose,   on  the  following  ^  ^^^ 
facts  :  Le  ComUj  Wincuffe,  and  Mr.  Anthony  were  ^^fj^^  ^^^' 
nominated  :  upon  a  shew  of  hands  in  favor  of  the  other  partie«, 
former  two,  a  poll  was  demanded  ;  and  on  casting  ^c^^£ 
up  the  poll  the  numbers  appeared  to  be,  foric  Cojuu  ^"^^ 
38,  for  Wincuffe  35,  and  none  for  Anthony ;  but 
an  objection  being  made  to  JjC  Comu,  when  he 
applied  to  take  the  oaths,  that  he  was  an  alien, 
he  admitted  the  fact,  was  thereupon  declared  in- 
eligible, and  a  motion  was  made  to  admit  Anthony 
as  elected. 

On  the  part  of  Anthony  it  was  contended  that 
those  who  had  held  up  their  hands  for  him,  had 
also  given  in  a  paper  to  the  same  effect ;  and  in  so 
doing,  had  actually  voted  and  polled ;  that  on  the 
disqualification  of  the  other  candidate,  the  person 
for  whom  they  so  voted  was  entitled  to  be  consi- 
dered as  duly  elected. 

On  the  other  side  it  was  argued,  that  the  poll,  as 
taken  on  the  poll  book,  was  the  only  regular  elec- 
tion ;  the  shew  of  hands  being  but  an  experiment 
to  save  trouble,  and  completely  annihilated,  when 
the  poll  was  demanded.  The  Court  directed  the  4th  July. 
poll  book  to  be  produced ;  and  on  a  subsequent 
day  affidavits  were  brought  in — of  the  vestry  clerk 
swearing  that  he  saw  no  poll  book, — and  of  twenty- 
five  other  persons  swearing  that  there  was  one. 
The  veetry  book  was  exhibited,  in  which  there 

was 
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^'stc.Y  '''   ^^  ^^  entry  in  respect  of  Le  Comu  and  Wvncuffe, 


as  duly  elected,  but  none  as  to  Anthony. 


27tliJuii«1789. 

Judgment, 

Sir  William  Scott. — ^The  proper  and  regular  me- 
thod is  for  the  churchwardens  to  return  two  persons 
to  succeed  them  ;  but  this  is  not  exclusive  of  other 
methods,  and  though  customary,  it  is  not  indispen- 
sably necessary,  provided  the  Court  has  satisfactory 
information  of  the  election  in  any  other  way. 
When  the  persons  elected  by  this  parish  presented 
themselves  to  me  at  the  visitation,  an  objection  was 
made  on  behalf  of  the  parish,  that  one  of  them  was  an 
alien  bom,  and  of  course  ineligible;  that  the  votes 
given  for  such  a  person  were  thrown  away,  and 
that  another  who  had  been  put  in  nomination,  and 
had  a  few  votes,  was  duly  elected. 

An  alien  born  has  certainly  no  right  to  this 
office,  so  also  it  has  been  determined  here  concern- 
ing the  claim  of  an  alien  naturalized  :  and  so  else- 
where, with  respect  to  the  offices  of  Constable  or 
Overseer,  as  not  the  smallest  portion  of  authority 
in  this  country  can  be  regularly  intrusted  to  an 
alien.  The  fact  therefore  being  admitted,  that 
person  was  properly  rejected.  A  contrary  position 
has  indeed  been  intimated,  and  it  has  been  said 
that  there  would  be  ground  for  a  mandamus, — 
but  inaccurately,  for  offices  the  most  ministerial 
leave  a  discretion  not  to  join  in  an  illegal  act,  and 
if  a  parish  had  returned  a  papist,  or  a  jew,  or  a  child 
of  ten  years  of  age,  or  a  person  convicted  of 
felony,  I  conceive  the  Ordinary  would  be  bound 
to  reject.  To  say  that  a  mandamus  would  lie 
is  no  objection,  for  the  Ordinary  is  not  to  give 
way  without  the  authority  of  some  higher  Court 
actually  expressed;  and  though  it  is  the  duty 
of  the   Ordinary  not  to    take    slight    objections, 

he 
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he  is  bound,  I  conceive,  to  take  care,  that  an  election,  ^^^"J  **• 
in  his  opinion  void  in  itself,  should  have  no  legal 


effect,  and  this  is  a  duty  which  he  owes  to  the  ^**^'*~  ^^^• 
parish,  and  to  the  general  law  of  the  country.  The 
question  is  then,  whether  the  person  who  had  the 
minority  of  votes  is  duly  elected  ?  Neither  party 
having  resorted  to  the  method  which  might  have 
been  taken,  of  applying  for  a  mandamus,  the  ques^ 
tion  for  the  present  was  left  open  to  the  Court,  and 
It  therefore  directed  a£Gldavits  to  be  made  of  the 
facts* 

It  appears  that  Mr.  Le  Cornu  and  Mr.  Wincuffey 
and  also  Mr.  Anthony ,  were  put  in  nomination,  and 
a  paper  was  delivered  by  one  person,  claiming  on 
behalf  of  a  particular  district  the  right  of  electing  a 
churchwarden  for  that  part  of  the  parish,  and  that 
paper  was  signed  by  several  persons.  There  is 
some  dispute  when  this  paper  was  signed,  whether 
before  or  after  the  shew  of  hands,  which  might  be 
material.  In  one  affidavit  it  is  sworn  to  have  been 
before,  in  others  after :  I  think  the  probability  is 
that  it  was  before ;  because  it  does  not  seem  to 
have  arisen  from  any  thing  which  passed  at  the 
time,  but  from  a  notion  of  a  local  privilege,  which 
had  been  before  entertained.  Upon  the  con- 
trariety of  evidence  on  this  point,  I  may  conclude, 
that  this  paper  was  delivered  before  the  shew  of 
hands ;  and  on  that  supposition,  it  would  not  be, 
as  has  been  suggested  in  argument,  for  the  purpose 
of  inserting  the  names  upon  the  poll,  which  might 
have  been  material,  since  when  the  paper  was  de- 
livered, it  could  not  be  known,  that  tjie  election 
might  not  be  decided  by  a  shew  of  hands. 

It  has  been  contended,  that  Mr.  Anthony  being 
put  in  nomination,  the  votes  that  were  given  for 
an  ineligible  person  were  thrown  away,  and  the 
parish  could  not  proceed  to  another  election  ;  and 

it 
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^  smm  *'  ^*  ^*  certainly  a  rule  of  reason  and  of  common  sense, 
that  if  persons  will  knowingly  throw  away  their 


27ihJun$  1789.  yotcs  on  a  person  by  law  ineligible,  such  votes  must 
be  considered  as  lost :  but  it  must  be  shewn  that 
this  was  the  case,  otherwise  the  law  will  presume 
that  they  acted  in  ignorance  of  the  fact ;  and  in 
that  case  it  would  be  hard  that  they  should  lose 
their  votes,  and  that  another  person  should  be 
obtruded  upon  them.  In  this  case  it  is  not  shewn 
to  have  been  stated  to  the  voters  that  Le  Cornu  was 
an  alien,  and  therefore  it  is  not  reasonable  that 
another  person  should  be  forced  on  the  parish  on 
such  an  election,  as  if  it  had  passed  regularly. 
The  general  presumption  was  in  favour  of  Mr.  Le 
Cornu,  because  it  appears  that  he  had  served  the 
office  before  ;  it  is  fair  therefore  from  that  circum- 
stance to  suppose,  that  the  parish  was  not  ac- 
quainted with  the  objection,  but  that  it  thought 
him  perfectly  eligible. 

Under  these  circumstances,  the  shew  of  hands 
being  very  considerable  for  the  old  churchwardens 

a  poll  was  demanded ;  and  it  is  not  without  sur- 
prise that  I  have  seen  the  affidavit  of  the  vestry 
clerk,  declaring,  to  the  best  of  his  recollection, 
that  no  poll  was  demanded :  this  is  in  contradic- 
tion to  all  the  other  witnesses  on  both  sides,  and 
the  vestry  qlerk  ought  to  have  been  more  accurate 
in  his  observation  than  other  persons.  A  poll  was 
demanded,  and  the  question  is,  what  was  done  at  the 
poll  ?  I  think  it  appears  clearly  that  the  only  per- 
sons polled  for  were  Le  Cornu  and  Wincuffe.  There 
is  no  evidence  that  one  vote  was  given  for  Anthony; 
and  I  see  no  evidence  that  the  paper  was  delivered 
to  the  vestry  clerk  for  any  purpose  of  polling,  or 
that  any  thing  was  done,  by  the  persons  who  signed 
it,  to  follow  up  their  nomination.  Then  how  is 
the  Court  to  consider  what  was  previously  done  ? 

Can 
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Can  it  hold,  as  was  contended  in  argument,  that  ^^^^^  "• 
when  a  poll  is  demanded  every  thing  that  has  been 


done  before  still  continues  valid  ?  I  think  not.  27thJtiw  i789. 
Where  a  poll  is  demanded,  the  election  commences 
with  it,  as  being  the  regular  mode  of  popular  elec- 
tions ;  the  shew  of  hands  being  only  a  rude  and 
imperfect  declaration  of  the  sentiments  of  the 
electors.  It  often  happens  that,  on  a  shew  of  hands, 
the  person  has  a  majority,  who  on  a  poll  is  lost 
in  a  minority ;  and  if  parties  could  afterwards 
recur  to  the  shew  of  hands,  there  would  be  no  cer- 
tainty or  regularity  in  elections.  I  am  of  opinion 
therefore,  that  when  a  poll  is  demanded  it  is  an 
abandonment  of  what  has  been  done  before ;  and 
that  every  thing  anterior  is  not  of  the  substance  of 
the  election,  nor  to  be  so  received.  Then  as  the 
poll  destroys  the  previous  voting,  and  no  poll 
appears  for  Anthony^  and  the  vestry  book,  which 
must  be  taken  to  be  the  authentic  book,  makes  no 
m^ition  of  that  individual,  I  cannot  look  upon  him 
as  elected. 

It  is  said,  that  it  is  improper  that  the  old  church- 
warden should  be  continued  :  this  may  depend  on 
the  discretion  of  the  parish ;  the  Court  has  no  au- 
thority to  interpose,  except  in  deciding  on  a  dubious 
case.  The  election  being  referred  to  a  poll,  and 
the  nomination  oi  Anthony  not  having  been  fol- 
lowed up  by  any  act  on  the  poll,  I  must  hold  him 
not  duly  elected. 

On  the  question  of  costs,  I  think  there  is  no 
ground  for  giving  costs ;  it  is  not  a  private  case, 
but  a  proceeding  to  try  a  public  right,  and  recom- 
mended by  the  Court  itself  at  the  visitation,  unless 
the  parish  might  think  fit  to  apply  for  a  mandamus. 
I  shall  therefore  only  direct  the  parish  to  proceed  to 
another  election  as  soonasmay  be  after  regular  notice. 
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The  Office  of  the  Judge  promoted  by 
BARDIN  AKD  EDWARDS  v.  CALCOTT. 

iith  Juiy  1789.  X^'®  ^^  ^  proceeding,  by  articles,  against  Thomas 
Proceedings  Colcotty  foF  laying  down  several  tomb-stones  and 
son  for  erecting  for  removing  a  flat  grave-stone,  in  the  church-yard 

tombs  in  the         o  .-i     .  •  -r       r»  tj^        •       .         •^v       a   j  •     • 

church-yaid  ot  the  pansh  ot  Kefisington,  without  due  permission 
:^tV    or  authority. 

Judgment. 

Sir  William  Scott. — ^This  is  a  cause  of  Office,  pro- 
moted against  Thomas  Cahotty  for  three  offences 
of  the  same  general  description, — in  erecting  tomb- 
stones in  the  church-yaxd  of  the  parish  of  Kensing- 
ton,, — without  the  licence  of  the  Ordinary  or  the 
consent  of  the  Minister  or  Churchwardens,  There 
is  no  question  as  to  the  jurisdiction  of  the  Court, 
that  point  having  been  fally  debated  on  the  admission 
of  the  articles.  The  church-yard,  as  well  as  the 
church,  is  the  freehold  of  the  Minister,  subject  to 
the  right  of  the  parishioners  for  interment.  Ancient 
custom  often  annexes  fees  for  erecting  a  stone,  or 
any  thing  else,  by  which  the  grave  may  be  pro- 
tected and  the  memory  of  the  person  interred  pre- 
served. It  is  no  general  common  law  right;  but 
custom  will  interpose,  and  where  it  is  shewn  to  be 
customary,  such  practice  will  be  supported.  As  to 
building  any  thing  of  height,  the  authority  is  re- 
served to  the  Ordinary ;  and  permission  ought  not 
to  be  granted  without  his  authority  in  some  manner 
interposed. 

Strictly  speaking,  the  proper  mode  of  proceeding 
in  such  matters  is  to  apply  to  the  Ordinary  for  a 
faculty,  who  calls  on  all  persons,  having  a  right,  to 

shew 
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shew  cause  why  it  should  not  be  granted,  and  hears    ^q""^* 
and  determines  on  the  force  of  any  objections  that 


may  be  made  against  it.  The  third  Institute  leaves  ^^^^h^"^^' 
the  matter  of  permission  on  this  point  at  large ;  but 
all  commentators  say  that  the  Ordinary  is  to  judge 
of  the  convenience  of  allowing  tombs  or  monuments 
to  be  erected,  and  that  if  erected  without  his 
conseAt,  he  has  suflBicient  authority  to  decree  a 
removal.  This  is  the  rule  of  law  laid  down  in 
Gibson,  and  therefore  the  Court  has  only  to  see  Gib.  Cod.  454. 
how  it  has  been  observed ;  for  although  no  particu- 
lar inconvenience  may  have  been  sustained,  if  a 
general  rule  has  been  infringed,  it  will  be  sufficient 
to  found  the  censure  of  the  Court ;  since  it  is  not 
necessary  that  a  special  inconvenience  should  be 
proved  in  any  particular  instance. 

In  this  case  three  offences  are  charged  ;  the  first 
is  in  repairing  a  tomb  without  leave  of  the  Church- 
wardens ;  and  the  evidence  on  this  charge,  as  it  is 
to  be  found  in  the  depositions  of  Huntley ,  one  of 
Calcotfs  men,  is,  "  that  he  was  ordered  to  repair 
the  brick-work,  and  for  that  purpose  he  took  off 
the  flat  stone,  and  took  down  three  courses  of  brick- 
work  above  ground,  and  next  morning  Enished  it 
as  it  was  before.  That  the  sexton  came  to  him, 
when  he  had  nearly  done,  and  asked  him  how  he 
came  there?  to  which  he  answered,  that  he  had 
borrowed  the  keys  of  the  clock-maker,  and  as  he 
bad  nearly  done,  he  should  stay  and  finish  his 
work." 

Stratford  says  to  this  effect,  *  *  that  he  carried  a 
message  from  Bardin,  one  of  the  Churchwardens, 
to  Calcoity  noi  to  make  any  alterations ;  this  was 
at  five  o'clock  in  the  morning ;  but  he  afterwards 
saw  that  the  stone  had  been  removed — as  before 
described."  Then 
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babdin  v.        Then  what  is  this  offence  ?  Not  that  of  erecting 
^^^^^*"'    any  structure,  nor  of  making  addition  to  it,  but 


iith/iiJyi789.  merely  of  repairing  what  had  been  already  placed 
there  by  proper  authority,  according  to  the  custom 
of  the  parish.  Then  came  the  prohibition  to  do 
what  had  not  been  intended  to  be  done,  namely, 
to  make  any  alterations^  and  the  man  continued 
only  to  restore  and  place  every  thing  as  it  was 
before.  No  alteration  or  addition  was  actually 
made.  The  only  conceivable  fault,  then,  in  this 
part  of  the  case,  is,  that  it  was  done  without  the 
leave  of  the  Churchwardens.  It  might  have  been 
proper  to  apply  for  leave ;  but  the  Churchwardens 
were  bound  to  grant  it — as  far  as  their  authority 
extended ;  and  if  they  had  not  they  would  have 
been  liable  to  the  censure  of  the  Court. 

It  is  of  public  consequence  that  monuments  once 
built  should  be  preserved ;  and  if  parties  are  not 
at  liberty  to  repair,  the  object  of  obtaining  leave  to 
erect  would  be  defeated.  Monuments  are  memo- 
rials of  great  use  in  questions  of  descent,  and  in 
matters  of  family  interest ;  decency  and  propriety 
likewise  require  that  they  should  not  remain  in  a 
state  of  ruin  and  decay  :  and  it  is  rather  the  duty 
of  Churchwardens  to  encourage  parishioners  to 
provide  that  monuments  be  put  into  repair,  than 
to  obstruct  others  in  repairing.  The  only  fault  in 
this  instance  was,  that  the  person  so  employed  did 
not  observe  the  formalities  of  an  application  for 
leave  :  but  the  complaint,  on  that  ground  alone,  is 
one  which  I  am  not  inclined  to  visit  with  severity, 
although  it  might  have  been  proper  to  have  made 
the  application,  inasmuch  as  nothing  should  be 
done  of  this  description  without  the  knowledge  and 
consent  of  the  Churchwardens. 

The 
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The  other  charges  are  for  original  buildings,    Babdwi^. 
and  are  the  subjects  of  veiy  different  consider-  ^ 


ation.  The  evidence  on  the  first  of  these  relates  "***'^*''y^''®*- 
to  the  tomb  of  one  Wila&n  who  was  not  a  parish- 
ioner ;  and  the  churchwardens  have  been  blamed, 
in  the  argument,  for  allowing  strangers  to  be 
buried  there.  This  is  d  permission,  undoubtedly, 
which  should  be  sparingly  granted,  since  there  can 
be  no  absolute  claim  of  that  kind ;  but  I  think  there 
is  enough  shewn  to  prove  that  the  Churchwardens 
in  this  parish  are  authorized  to  give  such  leave, 
since  there  is  a  table  of  fees  produced  in  which 
there  is  one  **  for  the  burial  of  strangers."  The 
clerk  says,  that  Cahott  applied  to  him  to  be  in- 
formed as  to  the  fees,  which  are  paid  both  to  the 
Vicar  and  to  the  parish— to  the  Vicar,  of  common 
fight, — and  to  the  parish,  as  established  by  custom,, 
tad  it  appears  that  permission  was  asked  for  laying 
a  flat  stone,  and  that  the  sum  of  eight  guineas  was 
mentioned  as  the  fee. 

A  question  is  raised  as  to  the  meaning  and 
extent  of  this  permission :  no  plan  was  exhibited, 
« and  I  think  it  must  be  understood  as  for  a  flat 
stone.  If  permission  is  asked  and  granted  on  the 
usual  terms,  and  the  usual  fee  paid,  the  permission 
must  be  interpreted  according  to  the  custom  of 
the  parish.  Witnesses  have  been  examined  to 
prove  what  the  custom  is,  and  none  on  the  oppo- 
site side;  and  I  am  satisfied  that  the  practice 
has  been  to  lay  aflat  stone  and  no  more,  only  with 
so  much  support  as  may  be  necessary  to  prevent 
it  from  sinking  into  the  ground.  It  appears 
that  Cakott  carried  the  brick- work  higher;  the 
Curate  interfered;  and  the  Churchwardens  ob- 
jected, and  ordered  him  not  to  proceed.  Two 
persons  swear  that  they  carried  the  message  to 

c  Calcott, 
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^CM^n'    C!aft»f^  forbiddipg  him  to   proceed  further.     If, 
theil,ttb?re  had  been  ai^y  mistake,  it  was^  explained 


ntb/«Zjfi789.i3y  tjjjg  notice :  but  there  is  no  evidence  that  any 
petmiesion  for  more  than  a.flsit  stone  was  originally 
given.;  yet  if  there  had  been  such  a  permission,  it 
was  not  now  too  late  to  recede. 

It  has. been  said,  that  there  was  no  harm  in  this 
alteration ;  but.rl  think  there  is  a  difference  be- 
tweon.  Uave  for.  a  flat  stone  and  for  a  building  of 
greater  height;  and  the  parish  has  recognized 
that  difference  by  permitting  the  one  and  disallow- 
ing the  other.  At  any  rate  uniformity  is  injured, 
and  the  free  access  to  the  different  portions  of  the 
church-yard  obstructed.  Again,  it  is  said  that  it 
is  not  necefisary  to  consult  the  Ordinaty,  and  that 
it  is  troublesome  so  to  do ;  but  such  liberties,  if  not 
allowed  by  the  Custom  of  the  pari^,  should  not  be 
taken  without  the  control  of  the  Ordinary,  who  is 
the  proper  guaJrdian  of  the  rights  of  the  pari^ 
against  intruders,  and  also  against  the  avarice  of 
any  indpividuals  who  might  be  tempted,  for  their 
own  benefit,  to  grant  leave,  to  the  future  inconve- 
nience of  the  parish.  On  this  chiarge  therefore 
I  thiuk  it  is  sufficiently  proved  that  leave  was  not 
given  for  what  was  done ;  and  if  there  was  any 
misapprehension,  it  was  corrected  at  such  a  time 
that  the  party  ought  to  have  desisted. 

The  third  charge  relates  to  the  monument  of 
Mr.  Lambert^  and  it  is  said  that  fuller  permission 
was  granted  in  this  instance,  by  the  Churchwardens, 
to  the  widow,  namely,  to  do  what  she  thought  jit ; 
such  a  permission,  if  given  by  them,  would  be  a 
very  improper  and  undue  exercise  of  their  autho- 
rity. Taylor  says,  "  that  he  was  present  when 
leave  was  asked  to  do  the  same  as  in  Wilson* s  monu- 
ment; that  the  Churchwarden  said  *  it  was  more 

than 
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than  be  had  a  right  to  do,  but  that  he  would  ^^•"'  *• 
not  officially  interfere ;'  that  the  workmen  carried  __ ... 
the  brick-work  a  foot  higher/'  The  widow  says  ii*^«%fi'»- 
*^  she  applied  for  leave,  paying  the  usual  fee/' 
which  must  be  restrained  to  some  definite  mean* 
ingy  and  ought  to  mean  nothing  else,  than  that  it 
was  for  the  usual  indulgence  ;  and  accordingly  it 
appears,  ^^  that  she  actually  paid  eight  guineas," 
being  the  usual  fee  for  a  flat  Btone ;  ^^  that  she 
went  to  the  Churchwarden,  and  said,  she  meant 
to  do  it  as  in  Wilsons  monument,  and  that  it 
was  very  hard  she  could  not  do  it  as  she  thought 
fit-/'  this  does  not  strictly  agree  with  the  account 
given  by  Taylor.  The  widow  says  further,  *  *  that 
she  gave  directions  to  do  the  same  as  in  WUson*s 
monument,  and  that  it  appears  to  her  not  to  be 
so  high.  The  other  witnesses  say,  ^^that  it  is 
higher : "  and  from  my  own  personal  inspection 
within  theise  few  hours  I  can  say  that  there  is  a 
considerable  difference  :  it  is.  visibly  higher.  I  am 
sorry  to  observe  such  an  assertion  in  the  affidavit 
of  this  witness.  Whatever  might  have  been  the 
penmssion  it  was  exceeded.  Calcott  wto  directed 
by  the  Churchwardens  to  desist,  and  whatever  other 
orders  were  given  by  the  party,  they  ought  not  to 
have  been  regarded. 

It  appears^  then,  that  there  have  been  two 
trespasses  in  this  church-yard,  which  is  a  con- 
secrated place — entitled  to  public  protection,  and 
in  which  nothing  should  be  done  but  under  the 
direction  of  public  authority:  We  know,  indeed, 
that  many  things  are  often  done  there  that  are  in- 
decorous enough,  as  the  drying  of  linen,  and  spin- 
ning of  ropes,  and  other  practices  that  are  very, 
unseemly  in  such  places,  but  which,  importing  no 

c  2  special 
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^rwOTT*"*    Special  or  permanent  damage,  are  overlooked  with 
that  sort  of  laxity  which  is  apt  to  be  exercised 


nthJuiyi789.  ^p^jj  property  of  a  public  nature,  and  in  which 
no  man  possesses  a  particular  interest.  It  is  of 
public  importance,  however,  that  these  public 
rights  should  be  protected,  and  the  offence  being 
proved,  it  is  only  necessary  to  inquire  "what  the 
sentence  ought  to  be.  The  two  latter  charges  are 
proved,  and  it  will  be  my  duty,  in  the  first  place, 
to  admonish  the  party  to  desist.  There  is  no  prayer 
for  any  order  to  pull  down,  and  there  would  in- 
deed be  a  difficulty  in  pulling  down  without  fur- 
ther directions  for  building  up.  I  think  therefore 
that  I  shall  best  obviate  the  inconvenience  that 
might  otherwise  ensue  to  the  parish  by  confining 
my  admonition  to  the  party  to  refrain. 

On  the  subject  of  costs,  it  is  said,  that  as  some 
of  the  charges  are  proved,  the  promoter  is  entitled 
to  his  costs.  But  I  do  not  accede  to  thi^  position, 
or  think  that  it  is  just,  that  if  ninety-nine  charges 
are  made,  and  some  few,  or  one  only,  proved,  the 
defendant  is  to  be  charged  with  the  expences  of  the 
whole  proceeding*.  I  shall  therefore  give  a  sum 
Tiomne  expensarum;  and  in  consideration  of  the 
length  of  the  case,  and  of  the  number  of  witnesses 
which  the  party  has  examined,  and  of  his  general 
good  character,  which  weighs  with  me,  I  shall  fix 
that  sum  at  thirty  pounds. 

*  A  sinular  rule  on  the  quantum  of  costs  seems  to  have  been 
held  in  the  King's  Bench  in  Myddleton  v.  Croft  (2  Sir.  1056. 
2  Atk.  650.) — the  case  in  which  Lord  Hardmcke  delivered  the 
judgment  of  that  Court  against  the  force  and  effect  of  the  Canons 
of  1603  as  not  binding  on  the  Laity. 
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The  Office  of  the  Judge  promoted  by 
BARTON  V.  WELLS. 

'pHIS  was  a  cause  of  Office  promoted  by  Dr.  Bar- 

tan.  Rector  of  St  Andrew,  Holbom,  against  "^^*'''/^^- 
the  Reverend  Dr.  Wells,  for  performing  divine  ser-  the  Bishop^o? 
vice  and  administering  the  sacraments  in  Ely  Place  Eiy^Pi^^ 
Chapel,  without  licence  from  the  Bishop  of  London.  ^^  "g^; 

emption  by  rea- 
son  of  uident 
Jin>OM£NT.  privilegeB,  al- 

Sir  William  Scott — This  is  a  proceeding  by  the  Bishops  of  Ely 
Reverend  Charles  Barton,  Rector  of  St.  Andrew,  f^^^^^ 
Holhom,  against  the  Reverend  Dr.  Wells,  for  per-  ^^^l 
forming  divine  service,  preaching,  and  administer-  ^on,  overrule 

1  .  y^i  1         .  •        -^1    as  not  continu- 

ing the  sacraments  m  a  Chapel,  situate  m  jEJ/y  ing  after  the 

Place,  without  a  licence  from  the  Bishop  oi  London.  £^r^«^ 

The  facts  are  proved :  and  though  the  form  of  this  *' 

proceeding  is  criminal,  the  suit  itself  is  brought  for 

the  purpose  of  trying  a  mere  civil  right ;  and  the 

real  parties  may  be  said  to  be  the  Bishop  oi  London, 

and  the  Bishop  of  Ely,  or  the  Grantee  of  the  Crown. 

In  one  of  these  persons  the  jurisdiction  resides :  Dr. 

Barton  lays  it  in  the  Bishop  of  London,  Dr.  WelU 

in  the  Bishop  of  Ely,  or  in  the  Grantee  of  the  Crown: 

it  cannot  reside  in  both ;  and  the  Counsel  for  Dr. 

Wells  have  argued  the  question  almost  entirely  as 

in  fevor  of  the  Grantee,  and  thereby  seem  rather  to 

admit  that  the  Bishop  of  Ely  is  excluded.     I  may 

add,  that  the  nature  of  the  present  suit  scarcely 

raises  the  question  of  general  jurisdiction  ;  since  it 

is  founded  only  on  the  charge  of  officiating  in  the 

performance  of  divine  service  without  a  licence. 

In  many  chapels  it  is  necessary  that  the  Minister 

sVoulf 
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Bartohv.    should  have   a   licence,    or  institution  from  the 
Bishop,  although  the  Bishop  may  have  no  general 


i7thNov.i789.jurig(lietion  over  the  place.  Free  chapels  are  of 
that  nature ;  *  and  in  many  pure  donatives,  the 
Bishop  has  authority  over  the  persons  officiating, 
though  not  over  the  place,  f 

The  question  then  is,  whether  it  is  necessary  th^t 
Dr.  Welhf  in  order  to  officiate  in  JElt/  Chapel, 
should  have  a  licence  from  the  Bishop  of  London^ 
not  whether  the  general  jurisdiction  of  the  Bishop 
of  LondoUj  as  Ordinary  in  a  large  sense,  may  extend 
there.  On  the  part  of  Dr.  Welh  it  is  not  shewn 
under  what  authority  he  acts ;  he  declines  all  au- 
thority from  the  Bishop  of  Xemdtw,  and  alleges  none 
from  the  Bishop  of  jE?/y,  or  from  the  Grantee ;  and 
he  may  be  said,  almost  on  his  own  representation, 
to  stand  in  the  character  of  a  mere  intruder.  The 
Court  is  under  the  necessity  therefore  of  supplying 
this  defect,  by  information  derived  from  other 
sources,  or  from  presumption  founded  on  the  tenor 
of  the  defence;  and  I  must  presume  that  he  offi- 
ciates by  the  pennission  of  the  Grantee  of  the 
Crown,  in  whom  his  Counsel  contend  that  the  right 
resides  of  appointing  an  officiating  Minister,  with- 
out the  control  of  the  Bishop  of  London  as  general 
Ordinary.  Such  a  claim  must  be  supported  by 
clear  proof,  since  it  is  against  common  right  and 
order;  and  all  presumptions  of  law  must  be  held 

*  "  Free  chapels  were  places  of  religious  worsliip  exempt  from 
all  jurisdiction  of  the  Ordinary,  save  only,  that  the  Incumhents 
were  generally  instituted  hy  the  Bishop  and  inducted  by  the  Arch* 
deacon  of  the  place."     Tanner's  Not.  Mon.  Prefece,  p.  28. 

"  Free  chapels  (says  Bishop  Gibson)  may  continue  such,  in 
point  of  exemption  from  ordinary  visitation,  though  the  head  or 
members  receive  institution  from  the  Ordinary.*'  Qib,  Codex 
Jar.  £cc  211.     Registr.  f.  307  b.  cited  ibid. 

f  <!dffaU  v.Newe&mbf  Ld.  Raymond^  1205. 

strongly 
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Strongly  against  such  a  breach  of  the  general  rules    ^™^*' 
of  our  ecclesiastical  constitution,  especially  when  it 


may  lead  to  great  irregularity  and  public  incon- "*^^•*•^'^• 
venience.  Many  anomalies  may  have  existed  in 
the  ecclesiastical  constitution  of  this  country^  in 
former  times  when  special  privileges  were  more 
easily  allowed,  but  which  have  been  long  dis- 
countenanced. Where  they  still  can  be  shewn  to 
exist  on  legal  grounds,  they  remain  as  ancient  fix- 
tures not  to  be  removed,  though  placed  at  variance 
with  more  correct  principles,  and  retained  not  with- 
out some  sacrifice  of  general  convenience  and  pro- 
priety ;  but  when  their  legal  existence  is  in  ques- 
tion, the  Court  must  incline  against  them,  and 
prefer  the  known  rule  till  the  grounds,  on  which 
they  are  to  be  supported,  are  clearly  and  indisputa- 
bly established. 

The  ground  assumed  in  this  case  is,  that  Ely 
Chapel  was  an  ancient  chapel  of  the  Bishop  of  Ely^ 
and  within  the  Diocese  of  Ely  as  part  of  the  Epis- 
copal House  which  was  conveyed,  by  act  of  Parlia- 
ment with  all  rights,  privileges,  and  immunities,  to 
the  Crown ;  that,  in  this  manner,  the  chapel  became 
part  of  no  Diocese  whatever,  and  was  afterwards 
granted  by  the  Crown  to  the  present  Grantee,  who 
holds,  as  the  Crown  held,  free  from  all  jurisdiction. 
On  this  piea,  it  is  necessary  to  consider,  first,  the 
ancient  state  of  the  place,  and,  secondly,  the  changes 
which  it  has  undergone.  On  these  points,  the  case 
is  very  slightly  instructed  in  the  evidence.  The 
whole  rests  on  the  ancient  constitution  of  the  place ; 
but  when  it  was  founded,  or  when  it  came  into  the 
possession  of  the  see  of  Ely^  or  how  it  stood  while 
it  was  the  property  of  that  see,  or  in  what  particu- 
lar it  was  separated  and  distinguished  from  its 
former  relations,  does  not  fippear.     It  is  the  duty 

of 


24 


CASES  DETERMINED  IN  THE 


BAKToifit.    of  the  Court,  therefore,  to  look  further,  as  the 
*''"'     rights  of   other  persons    besides  the   immediate 


i7thj\rav.i789.  parties  are  concerned  ;  and  It  must  take  other  in- 
formation, if  it  is  to  be  had,  and  so  far  as  it  can  be 
properly  introduced.  General  authentic  history 
is  of  that  kind :  and  it  appears  from  thence,  that  the 
see.  of  Ely  was  founded  in  1109,  while  that  of  Lon- 
don subsisted  many  ages  before.  The  house  was 
purchased  by  Bishop  Kirhy  in  1290,  consisting 
then  of  a  messuage  and  several  cottages.*  His 
successor^  Bishop  De  Luder  purchased  more  houses, 
and  left  them  to  the  see  of  Ely  on  payment  of 
1000  marks  to  his  executors.*  It  is  not  shewn  at 
what  lime  the  chapel  was  built ;  but  it  must  have 
been  either  by  Bishop  Kirhy  or  De  Luder ^  since 
there  is  mention  in  the  will  of  the  latter  of  an  en- 
dowment for  chaplains,  and  it  does  not  appear  that 
there  was,  on  that  occasion,  any  other  interposition 
of  the  royal  authority  than  to  legalize  the  gift. 

What  then  was  the  condition  of  this  property 
before  its  purchase  by  the  Bishop  of  Ely?  It  must 
have  stood  on  the  common  footing  of  all  ground  in 
and  about  London,  which  is  not  distinguished  by 
any  known  appropriation,  as  part  of  the  diocese  of 
London.  There  is  no  suggestion  to  the  contrary ; 
since  the  whole  argument  is  built  upon  the  change 
that  is  supposed  to  have  been  made  by  its  becoming 
part  of  the  diocese  of  Ely;  and  it  is  said,  that  it 
became  thereby  exempt  from  the  ordinary  jurisdic- 
tion of  the  Bishop  of  London.  But  that  is  to  speak 
improperly,  since  there  was  no  special  exemption 
from  that  jurisdiction,  only  as  every  part  of  Ely 
Diocese  was,  or  as  any  part  of  one  Diocese  is  exempt 
from  another :  there  was  no  special  exemption  as  in 

*  See  BenthanCa  Church  of  Ely,  pp.   151,  153.;  also  Godwin, 
de  Piaesulibus  "Episcop.  Elien." 

the 
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the  nature  of  a  peculiar  jurisdiction.     And  here  I    ^^^JJ^*' 
must  observe,  that  a  fact  has  been  adverted  to  in 


theanswers  in  amanner  rather  incautious:  it  was  i7UiNo».i789. 
pleaded  in  the  defensive  allegation,  ^Hhat  the  chapel 
was  immemorially  a  part  of  the  Diocese  of  JSly", 
and  this  is  admitted  modo  et  formd  in  the  answers ; 
though  the  fact  is  otherwise,  and  it  is  open  to  ob-* 
servation,  on  the  first  enquiry,  that  this  chapel  was 
no  part  of  the  Diocese  of  JEly  till  a.  century  aftei; 
legal  memory,  which  is  fixed  at  1189.  This  is  an 
oversight  of  which  advantage  has  been  taken  in 
argument ;  and  if  Dr.  Barton  were  the  only  person 
concerned,  he  might  have  no  reason  to  complain 
that  advantage  should  be  so  taken  of  his  admission : 
but  as  other  parties  are  concerned,  I  think  I  am 
warranted  to  assert  against  this  admission,. that  the 
chapel  did  not  become  part  of  the  see  of  JEly  tilL 
after  the  time  of  legal  memory. 

The  next  consideration  is,  by  what  law  or  on 
what  tenure  it  became  a  part  of  the  see  of  JEly.  I 
conceive,  that  by  the  ancient  law  of  this  kingdom. 
Bishops  were  empowered  to  act  in  their  London  houses 
as  in  their  Dioceses ;  and  for  that  purpose  their  re- 
sidences in  London  were  considered  as  part  of  their 
Dioceses.  We  collect  this  from  what  is  stated  by 
Bishop  Cfibsony  and  from  the  statute  33  H.  8. 
c.  31.*  relating  to  the  bishopric  of  Chester ^  where 
it  is  provided  "that  the  Bishop  shall  be  held  resi- 
dent in  the  Diocese  of  Chester  and  have  jurisdiction 
in  his  house  at  Weston,  within  the  Diocese  of  Coven- 
try and  Litchfield,  during  his  abode  there,  as  other 
Bishops  have  in  the  houses  belonging  to  their  sees, 
wheresoever  they  lie."  It  is  said,  that  this  is  only 
a  private  act,  and  it  is  so  in  its  enactments,  but  it 

*  (j»6Am*A  Codex  Jur.  £co.  132. 

gives 
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Babtow  «,    gives  a  general  description  of  episcopal  jurisdiction 
"'"'     in  similar  places :  and  refers  to  a  rule  of  law  which 


i7thNov.i789.  was  going  into  desuetude ;  and  in  the  statute 
31  H.  8«,  relative  to  an  exchange  of  houses  between 
the  Bishops  of  Carlisle  and  Rochester  and  the  Lord 
Russell f  there  is  a  clause  providing  ^^that  those 
Bishops  shall  have  the  sattie  authority  in  their  new 
houses  9X  Lcombeih  and  Chiswicky  as  they  or  their 
predecessors  had  exercised  in  their  old  houses;"  and 
Ckbsan  says,  that  at  the  time  when  he.  wrote'  ^Hhere 
were  none  left  but  Lambeth  House  and  Croydon 
belonging  to  the  Archbishop  of  Canterbury ;  Win- 
chester Place^  now  removed  from  Southwark  to 
Chelsea;  and  J5/y  House  in  JETo/ftam.*"  This  pri- 
vilege of  jurisdiction  has  not  beeii  attached  to  new 
episcopal. houses;  it  is  not,  for  instance,  annexed  to 
tibie  present  Ely  House,  though  a  visitatorial  juris- 
diction is  allowed  to  be  exercised  in  it  by  statute,  f 
It. is  made  a  question,  what  was  the  nature  of  the 
jurisdiction,  exercised  in  these,  seats,  whether  volun- 
tary, or  contentious,  or  both ;  but  I  see  no  reason  to 
limit  it  to  voluntary  only :  and  though  by  the  ancient 
canon  law  X  there  is  a  rule,  that  'One  Bishop  could 
not  exercise  jurisdiction  in  the  Diocese  of  another 
Bishop,  even  with  the  consent  of  the  other  Bishop 
"  nisi  cognosceret  inter  volentes^''  yet  this  question 
respects  that  law  only  as  it  may  have  been  received 
in  England.  The  objection,  founded  upon  the 
statute  of  citations  §  as  to  an  exercise  of  contentious 

•  Gib.  Codex  Jnr.  Ecc.  132  note  i. 

f  The  act  12  (7.  3.  €.  43,  provides,  that  the  Bishop  may  con- 
tinue to  exeiciBe  his  appellate  jurisdiction,  as  visitor  of  certain 
colleges  in  Cambridge ;  and  also  directs^  that  payment  of  the  reserved 
rents  belonging  to  his  see  m^y  be  made  in  the  new  episcopal  re- 
sidence, Ekf  House,  Dover  Street, 

X  See  X.  1.  30.  7*  and  gloss  in  verb,  *'  terminos." 

i  23  Hex\.  8,  ^.  9. 

jurisdiction 
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juriadietion  in  ihe»e  seats,  is  not  of  iniieh  weight,    ^^J^^** 

since  a  party,  cited  to  such  a  forum,  would  not  in 

my  opinion  be  convened  out  of  his  own  Diocese  more  ^7tfcNw,i789. 
than  in  the  case  of  peculiars,  or  detached  districts 
of  a  Diocese;  and  I  see  nd  reason  to  presume  that  a 
Bislu^  might  not  (have  held  a  Cburt  of  Audience 
or  Consistory  Court  in  their  privil^ed  residences, 
though  it  was  seldom  done. 

Another  question  is  raised^  whether  the  ancient 
jurisdiction  of  tte  Bishop  of  London  remained  eoin* 
current,  or  whether  it  was  remoyed.  In  the  older 
editions  of  Mcton!s  Thesaurus,  I  perceive  that  JEly 
Chapel  is  classed  in  the  Diocese  of  London  ;  and 
it  is  more  consonant  to  general  principle  that  it 
should  be  so,  than  that  it  should  have  hecome 
abik>lutely  and  exclusively  a  petrt  of  JSZy. 

Such  being  the  ancient  laiw  and  usage,  is  it  to  be 
implied  in  reason  or  in  feet  that  a  place,  so  becom* 
ing  part  of  a  new  Diocese,  is  thereby  irrevocably 
detached  from  the  ancient  Diocese  ?  The  intention 
of  the  rule  was,  first,  to  protect  the  Bishop  from 
the  penalty  of  non*residence*,  and,  secondly,  to 
provide  for  the  necessities  of  his  Diocese,  by  ena- 
bling him  to  perform  the  duties  of  it  when*  called 
away  by  public  business.  Suppose  Bishop  Kirhtfj 
who  first  purchased  this  property  in  Mly  Place,  had 
soon  quitted  his  residence  there,  he  would  on  both 
reasons  have  carried  the  privilege  to  his  new  house. 
In  such  a  case  on  what  ground  could  thejperson  suc- 
ceeding him  not  being  Bishop  of  Mbf^  claim  juris- 
diction there  ?  Not  on  any  principle  of  security  to 
himself,  nor  on  grounds  of  public  convenience;  The 
same  reasoning  applies  if  Bishop  DeLudehj  or  his 
immediate  suceiessors,  had  parted  with  the  prqierly. 

*  1  Bum^s  Ecd.  Law,  p^  213. .  WaUim's  Clergyman *8  Law 
o.  117.  p.  S6S« 

If 
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Bautovv.        If  the  privilege,  then,  of  jurisdiction  would  not 
have  remained  attached  to  this  house  when  it  ceased 


i7aiNov.i7d9.  to  be  episcopal,  it  can  only  be  by  the  effect  of  time, 
that  what  was  originally  a  personal  privilege  is  now 
become  local.  But  how  is  this  proved  ?  It  is  only 
said,  that  time  has  done  so  in  other  cases,  and  in 
relation  to  detached  parts  of  Counties.  The  history 
of  that  fact  however  is  subject  to  much  obscurity 
and  doubt ;  and  even  taking  it  to  be  true  and  cer- 
tain, it  is  accounted  for  on  other  principles.  When 
Counts  having  hereditary  Counties  had  also  manors 
elsewhere,  it  is  supposed  they  they  obtained  per-» 
mission  of  the  Crown  that  the  detached  manors 
should  be  parts  of  their  Counties.  But  there  is  no 
general  principle,  that  is  known  to  have  prevailed 
at  any  time,  that  the  demesne  lands  of  an  Earl 
should,  during  his  residence  there,  be  deemed  ap- 
pendant to  his  County  ;  and  it  is  most  probable  that 
it  was  by  special  graiit  that  such  peculiar  excep- 
tions were  established.  But  supposing  such  grants 
were  obtained,  they  became  under  such  grants 
local,  and  succeeding  Earls  could  not,  by  changing 
such  manors,  affect  their  local  character,  and  cause 
their  new  demesnes  to  be  considered  as  in  a  County 
where  they  were  not  locally  situated,  whilst  the 
ancient  demesnes  lost  that  character. 

With  respect  to  Bishops,  the  origin  of  their  pri- 
vilege was  very  different,  as  it  was  principally 
founded  on  the  ancient  rule  that  their  residence 
should  be  within  their  Diocese.  The  cause  and 
nature  of  their  privilege  was  personal ;  and  in  the 
several  instances  which  are  mentioned  in  the  acts 
of  Parliament,  it  is  not  be  doubted  that  attached  to 
all  those  houses  there  were  Oratories  consecrated, 
and  probably  by  themselves,  for  divine  service  ;  yet 
there  has  been  no  claim  of  local  exemption  for 
these.  It 
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It  was  truly  said,  that  if  other  Bi8hot>s  have  re*-    ®^JJ' 
linqaished  such  privileges  it  cannot  affect  the  rights 


of  those  who  wish  to  retain  them  ;  but  it  is  some  ^^^^^'  ^'^• 
presumption  against 'such  a  claim,  that  no  one 
having  the  same  ground  of  pretension  has  made  the 
same  claim,  particularly  in  a  case  of  privilege, 
which  is  seldom  surrendered,  even  when  it  is  bur- 
densome. Is  there  any  privilege  in  this  case  then 
which  distinguishes  it  from  others  ?  It  is  said  that 
these  possessions  of  the  see  of  JEly  were  large  and 
of  great  importance;  but  taking  that  fact  as  so 
represiented,  it  could  not  make  any  legal  difference. 
It  is  said  also  that  JS/y  House  was  part  of  the  Dio-^ 
cese  of  JSly,  but  in  other  ckses  not  so  :  the  contrary 
however,  is  proved  by  the  act  of  Parliament  refe^ed 
to ;  and  it  is  impossible  to  shew  that  Sly  House ' 
was  part  of  the  Diocese  of  JEly  in  any  other  man* 
ner  tiiian  as  other  houses  of  the  same  description: 
belonged  to  other  Dioceses.  Again,  it  was  con* 
tended,  that  a  conveyance,  by  act  of  Parliament  to 
the  Crown,  and  a  royal  grant  founded  upon  it  have 
produced  a  stronger  effect :  but,  as  an  actual  eon- 
veyaiice,  a  statute  would  be  no  more  than  any 
other  conveyance  in  extent  of  power,  and  if,  before 
the  act,  this  house  had  been  like  other  houses  of 
the  same  kind  it  must  remain  so,  unless  the  act  of 
Parliament  had  expressly  made  it  otherwuie  ;  and 
that  it  does  not  appear  to  have  done. 

I  am  next  to  consider  what  were  the  more 
modem  state  and  condition  of  this  chapel.  During 
the  sitting  of  Parliament  service  was  performed  in 
it ;  and  this,  it  is  said,  marks  the  use  of  the  chapel 
to  have  beien  for  the  private  convenience  of  the 
Bishop,  and  of  him  only.  It  is  not  suggested  that 
it  was  open  at  other  times  to  other  persons  :  but  it 
is  said  that  strangers  were  admitted,  and  very  pro- 
bably 
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ba^h  p*^;  bably — by  mdolg^ee^.as  they  may  be  admitted  at 
^V  Foundling  Ha^italy  or  other  places.     It  is  said 


i7tkNqv.i7M;that  marriages  were  celebrated  in  this  chapd  as  at 
the  Fket ;  but  this  practice  ceased  after  the  Mar- 
rit^e  Aot|  which  implies  that  it  was.  not.  a  regular 
andei^blished  place  for  the  performance  of  that  rite. 
Baptis«is  also  of  chUdren,  bora  in  the  demesnes, 
have  been  administered  there ;  but  that  might  be 
by  pettnission  of  the  Bishop,  and  would  not:  fiimish. 
any  proof  of  the  particular  character  of  the  place.* 
But  the  effect  of  the  statute  is  relied  on,  .by  which' 
this  palace  was  transferred  to  the  Crown  ^^  with:  all 
rights,  immunities,  and  advantages,''  What,  how- 
ever,, were.the  advantagite,  as ;  connected  with  this> 
question,  that  bdonged  to  JEly  House  ?  I  know 
of  none.belouging  to  the  house,  exclusive  of  the 
occupancy  of  the<  Bishop,  and  the  privUege  belong, 
ing  to  him  was,  that  his  personal  residence .  shouUi 
be  part  of  the  X^iopese  of  JS/y,  and,  as  such,  exempt 
firom.  the  jurisdiction  of  the  Bishop  <3i  litmdon.  In. 
what  character,  then  is  the  Crown  to  take — as  part 
of  the  Diocese  of  JEly  I  It  is  said,  not :  then  it 
would  take  one  part  of  the  privilege  and  not  the 
other  part :  but,  by  the  act,  the  King  would  hold 
the  property  as  the  Bishops  of  Ely  had  held  it ;, 
they^  held  it  as  part  of  the  Diocese  of  Ehfy  while, 
according  to  the  argument,  the  King  is  to  hold  as 
part  of  no  Diocese,  though  no  moment  can  be 
pointed  out  when  one  part  of  the  exemption  sub- 
sisted not  accompanied  by  the  other  ;  the  property 
was  exempt  from  the  ancient  Diocese,  only  as  having 
become  the  appendage  of  another.  The  statute 
givesi  ^^  all  rights,  immunities,  and  advantages," 
but  it  transferred  to  the  Crown  no  portion  of  epu- 

*  X.  d»  ^9.  9.     Gib.  Godex  Eco.  Jnr.  p.  190. 

copal 
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copal  rights.    The  privilege^  that  &i6  place  ahould  '  ^^^J^ 
be  coiSLsidered:  as  part  of  the  see  ofiMly^  was  per-» 


sonal ;  all  other  consequences  were  dq»endairt  on  *^*^-**  "•* 
that :  and  were  such  -a  privilege  nOwt  to  be  trans* 
ferred  to  the  holder,  who  has  no  connecHoii  with 
that  see,  it  must  come  to  this,  tiiat  the  privil^pe 
having  been  first  personal  in  the  Bkhop  of  JEly,  a$ 
B%$hdp  of  Ely,  then  became  local,  and  is  now  again 
personal  in  one  to  whom  no  such  episcopal  charac'^ 
ter.  belongs.  Nothing  aris€fs  froto  therpiai^^ying 
been  in  the  possession  «f  the  Crowtt,<  as  the  King 
may  hold  places  exempt,  and  others  which  are  not 
so.  The  ancient  demesne  of  the  Crown  was  exempt 
from! episcopal  jurisdiction,  as  terra  regis;-  but  its 
more  modem  possessions  the  Grown  holds  as  the 
former  owner,  and  as  parts  of  the  same  Diocese^ 
unless  its  connection  with  such  Diocese,  as  in  this 
case,  was  derived  from  the  mere  peisenal  and 
peculiar  character  of  the  fomker  possessor.  The 
result  then  is,  that  this  place,  having  been  part  of 
the  Diocese  o{  London,  became  part  of  the  DioceSe 
of  Mhf  by  occupancy  of  the  Bishop  only ;  that  oc- 
cupancy ceasing,  it  falls  ba(^  to  its  former  relations : 
and  if  it  is  asked,  how  the  Bishop  of  Londoris  right 
attaches  under  the  act  of  Parliament  ?  I  answer — 
by  instant  resumption ;  and  the  only  question  is, 
whether  the  act  has  taken  away  such  right,  and 
given  it  elsewhere  in  derogation  of  the  ancient  right. 
It  is  well  known  that  great  part  of  the  possesn 
sionsof  the  see  of  JEly  were  taken  away  hy  violence 
in  the  time  of  Queen  EUzabtthy  and  given  to  Lord 
Hatton ;  and  that  there  were  many  Chancery  •suits 
respecting  them,  which  were  not  terminated  until 
1707*.  Many  streets  have  been  built  on  this  pro^ 
petty;  yet  ho  notion  has  ever  been  ^atertamed 

*  Se«  Orose^sAn^,  vol.  8.  p.  185« 

that 


32  OABBS  DETERMINED  IN  THE 

^Wttu**    *^**  persons  residing  in  them  should  apply,  as  to 
their  lawful  Ordinary,  to  the  Consistory  of  -E/y; 


i7thArao.i789;Q2i  the  Contrary,  they  have  ^ways  obeyed  the 
citations  of  this  Court ;  and  if  those  parts  have 
sunk  into  the  Diocese  of  London^  why  should  not 
the  rest  of  the  sameT  possessions  ?  It  is  true,  that 
this  part  came  to  the  Crown,  but  what  is  the  effect 
of  that  ?  That  the  Crown  might  erect  this  into  a 
free  Chaipel  I  will  not  absolutely  deny ;  but  I  am 
not  satisfied  that  though  the  Crown  may  erect  a 
free  chapel  on  its  ancient  demesnes,  it  can  therefore 
cut  out  a  part  of  an  old  Diocese  for  that  purpose. 
Suppose  that  the  Crown  could  exercise  such  a 
power,  there  is  no  proof  that  it  has  so  done  ;  there 
is  no^rant,  no  erection,  no  act  of  the  Crown,  that 
can  be  alleged  to  have  here  produced  any  such 
effect.  The  Crown  then  took  this  property  as  any 
subject  would  have  taken  it ;  and  could  only  hold 
as  he  would  have  done  before  the  occupancy  of  the 
Bishop  of  Ely :  the  place  would  not  become  extra- 
diocesan  on  coming  to  a  subject. 

Something  has  been  said  of  the  ecclesiastical 
character  of  the  Crown — that  it  may  possess 
ecclesiastical  jurisdiction,  and  transfer  it  to  others. 
But  the  same  question  recurs,  has  the  Crown 
exercised  any  ecclesiastical  jurisdiction,  or  has 
it  transferred  it  ?  There  is  no  proof  here  of  any 
such  fact.  It  is  said  also,  suppose  a  Bishop  of 
another  Diocese  had  taken,  what  would  have  been 
the  consequence  ?  If  the  old  rale,  on  which  the 
personal  privilege  of  the  Bishop  was  founded,  has 
become  extinct,  as  I  think  it  has,  he  would  not 
have  succeded  to  this  privilege,  more  than  any 
other  individual ;  or  if  the  rule  can  be  shewn  to 
be  still  in  existence,  the  place  would  have  be- 
come part  of  his  Diocese,  by  .  virtue  of  his  own 

personal 
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personal  privilege  enabling  him  to  exercise  episco-   Babton  «. 

pal  functions  in  his  particular  abode,  but  not  as  de- L« 

rived  in  any  manner  from  the  Bishop  of  Ely.    But  i^thJVw.  178». 
it  is  not  so  with  the  Crown :  for  there  is  no  rule, 
that  a  house,  purchased  by  the  Crown,  becomes  in 
perpetuity  part  of  any  ecclesiastical  jurisdiction  be- 
longing to  the  Crown. 

It  is  said  that  the  place  having  been  consecrated 
is  inapplicable  to  other  purposes,  and  that  the  pre- 
sent proprietor  having  purchased  it  as  a  place  of 
religious  use  must  have  such  use  of  it.  That  it 
has  been  consecrated  may  be  an  indifferent  circum- 
stance as  to  any  question  of  jurisdiction,  but  it 
may  furnish  a  good  reason  of  expediency,  why  this 
chapel  should  not  be  exempt  from  the  jurisdiction 
of  the  Bishop  of  London^  since  no  otl^r  can  be 
shewn,  and  it  is  impossible  to  foresee  into  what 
hands  it  may  come,  and  to  what  uses  it  may  be 
converted,  unless  subject  to  some  jurisdiction.* 
Admitting  that  the  purchaser  has  a  right  to  the 
religious  use  of  the  chapel,  he  must  admit  also  that 
he  is  under  subordination,  and  subject  to  the  direc- 
tion of  the  law ;  since  the  right  to  religious  use  no 
more  excludes  the  Ordinary,  than  the  right  of  the 
parishioners  to  the  parish  church. 

Some  observations  also  have  been  founded  on 
the  result  of  a  trial  by  which,  it  is  said,  Ely 
Place  has  been  determined  to  be  extra-parochial,  as 
regards  parish-rates.  The  extra-parochiality  is  not 
proved  in  this  case ;  but  I  will  go  as  far  as  the  alle- 
gation of  the  parties  :  and  supposing  a  jury,  on  a 
question  concerning  an  assessment  to  the  poor  of 

*  The  chapel  still  exists  and  is  used  as  a  place  of  divine  wor- 
ship for  the  children  of  the  National  School  in  Baldwin' $  Gardens  : 
it  was  presented,  in  1819»  by  Mr.  Joshua  Waison^  as  a  private 
bene&ction  to  that  establishment. 

D  Saint 
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Babton  v.    Saint  Andrew^  Holhom^  had  been  of  opinion  it 
was  extra-parochial ;  yet  that  a  place  may  be  extra- 


i7th2Vo»,i7a9.  parochial  and  not  extra-diocesan,  is  not  to  be  denied. 
Poor  rates  were  first  established  by  the  43rd  of  Eli- 
zabeth ;  and  it  is  alleged  that  these  possessions  were 
then,  and  before,  a  part  of  the  Diocese  of  Ely. 
I  must  observe  also  that  Dr.  WelU  appears  to  have 
applied  to  the  Bishop  of  Ely  for  his  licence,  acknow- 
ledging the  necessity  both  of  a  licence,  and  of  a  de- 
pendance  on  some  Diocese ;  if  then,  the  chapel  may 
be  dependant  on  one  episcopal  jurisdiction,  it  may 
on  another;  and  if  any  licence  be  necessary,  the 
rights  of  the  proprietor  are  not  more  injured  by  an 
application  to  one  Diocesan  than  to  another. 

The  claim  of  total  independence  cannot  be  sup- 
ported:— first,itisagainstthe  general  law :  secondly, 
it  is  the  claim  of  a  layman  to  a  privilege  now  ex- 
tinct in  the  Bishops  to  whose  episcopal  character  it 
belonged  :  thirdly,  it  is  a  claim  of  local  privilege, 
whereas  it  was  merely  personal,  and  was  confined 
to  the  residence  of  the  Bishop,  and  lastly  it  is  a  claim 
^^inst  all  analogy  and  example.  I  must  therefore 
pronounce  for  the  jurisdiction  of  the  Bishop  of  Zon- 
don-j  and  I  decree  that  Dr.  Wells  has  officiated 
without  authority,  and  direct  a  monition  to  issue 
enjoining  him  to  desist. 

On  the  question  of  costs,  in  a  suit  of  this  kind, 
according  to  general  principles,  some  costs  are 
given ;  but  it  would  be  little  less  than  injustice  to 
give  real  costs  ;  there  is  nothing  criminal  in  the 
suit ;  it  is  to  try  a  civil  question  ;  and  it  could  not 
be  expected  that  the  proprietor  should  resign  a  claim 
of  this  kind  without  submitting  the  question  to  the 
decision  of  a  Court ;  that  has  been  properly  done^ 
and  upon  a  discussion  attended  with  many  difficult 
ties.  I  shall  therefore  give  a  sum  nomine  expensa- 
rrnn,  and  fix  that  siim  at  405. 
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EVANS  V.  EVANS. 

'pHIS  yrka  a  suit  for  a  separation,  by  reason  of  2d  July  i790. 
cruelty,  instituted  by  a  wife  ag^nst  her  husband,  suh  forsepara- 

J  ^  J  o  tion  by  reason 

ofcruel^. 
•  What  arcum- 

JUDG;tfENT.  stances  contrd- 

Sir  WillioLm  Scott. — ^This  cause  has  been  carefully  ^M^uctiwi*  of 
instinicted  with  evidence  by  the  practisers  who  have  **^* 
had  the  conduct  of  it ;  and  has  been  very  elaborately 
argued  by  the  counsel  on  both  sides.*  It  now 
devolves  upon  me  to  pronounce  the  legal  result  of 
the  evidence  which  has  been  thus  collected,  and  of 
the  arg^uinents  raised  upon  that  evidence, — a  duty 
heavy  in  itself  from  the  quantity  and  the  weight 
of  the  matter,  and  extremely  painful  from  the 
nature  and  tendency  of  a  great  part  of  it,  and  from 
the  inefficacy  of  this  Court  to  give  relief  adequate  to 
the  wishes  of  both  parties.  Heavy  and  painful  as 
it  is,  yet  it  is  a  duty  which  must  be  discheu*ged,  and 
which  can  only  be  discharged  with  satisfaction 
under  a  consciousness  that  it  is  discharged  with 
attention  and  impartiality,  and  under  the  reflection,  • 
that  if,  after  the  endeavours  which  I  have  used  in 
cleansing  and  instructing  my  own  conscience  upon 
the  subject,  I  should  have  taken  what  may  be 
deemed  an  undue  impression  of  the  case,  the  laws 
of  this  country  have  not  been  deficient  in  providing 
a  mode  by  which  the  parties  may  be  relieved 
against  the  infirmities  of  my  judgment. 

The  hufhanity  of  the  Court  has  been  loudly  and 
repeatedly  invoked.      Humanity   is    the    second 

*  Tbere  were  several  pleas,  and  one  in  exception  to  wit* 
nesses,  on  which  the  observations  of  the  Court  will  be  introduced, 
as  a  note,  in  the  latter  part  of  this  case.     (See  p.  95). 

D  2  virtue 
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^vr^ '     virtue  of  courts,  but  undoubtedly  the  first  is  jus- 
tice.     If  it  were  a  question  of  humanity  simply, 


2d  July  1790.  ^^^  ^f  humanity  which  confined  its  views  merely 
to  the  happiness  of  the  present  parties,  it  would 
be  a  question  easily  decided  upon  first  impressions. 
Every  body  must  feel  a  wish  to  sever  those  who 
wish  to  live  separate  from  each  other,  who  cannot 
live  together  with  any  degree  of  harmony,  and 
consequently  with  any  degree  of  happiness;  but 
my  situation  does  not  allow  me  to  indulge  the  feel- 
ings, much  less  the  first  feelings  of  an  individual. 
The  law  has  said  that  married  persons  shall  not  be 
legally  separated  upon  the  mere  disinclination  of 
one  or  both  to  cohabit  together;  The  disinclina- 
tion must  be  founded  upon  reasons  which  the  law 
approves,  and  it  is  my  duty  to  see  whether  those 
reasons  exist  in  the  present  case. 

To  vindicate  the  policy  of  the  law  is  no  neces- 
sary part  of  the  office  of  a  Judge ;  but  if  it  were, 
it  would  not  be  difficult  to  shew  that  the  law  in 
this  respect  has  acted  with  its  usual  wisdom  and 
humanity,  with  that  true  wisdom,  and  that  real 
humanity,  that  regards  the  general  interests  of 
mankind.  For  though,  in  particular  cases,  the  re- 
pugnance of  the  law  to  dissolve  the  obligations  of 
matrimonial  cohabitation  may  operate  with  great 
severity  upon  individuals,  yet  it  must  be  carefully 
remembered,  that  the  general  happiness  of  the  mar- 
ried life  is  secured  by  its  indissolubility.  When 
people  understand  that  they  must  live  together,  ex- 
cept for  a  very  few  reasons  known  to  the  law,  they 
learn  to  soften  by  mutual  accommodation  that  yoke 
which  they  know  they  cannot  shake  off ;  they  be- 
come good  husbands,  and  good  wives,  from  the 
necessity  of  remaining  husbands  and  wives;  for 
necessity  is  a  powerftil  master  in  teaching  the  du- 
ties 
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ties  which  it  imposes.     If  it  were  once  understood,     ^e*J^J/' 
that  upon  mutual  disgust  married  persons  might 


be  legally  separated,  many  couples,  who  now  pass  ^^^^^y^''^* 
through  the  world  with  mutual  comfort,  with  at- 
tention to  their  common  offspring  and  to  the  moral 
order  of  civil  society,  might  have  been  at  this  mo- 
ment living  in  a  state  of  mutual  unkindnes»— in  a 
state  of  estrangement  from  their  common  offspring — 
and  in  a  state  of  tha  most  licentious  and  unreserved 
immorality.  In  this  case,  as  in  many  others,  the 
happiness  of  some  individuals  must  be  sacrificed  to 
the  greater  and  more  general  good. 

That  the  duty  of  cohabitation  is  released  by  the 
cruelty  of  one  of  the  parties  is  admitted,  but  the 
question  occurs,  What  is  cruelty?  In  the  present 
case  it  is  hardly  necessary  for  me  to  define  it ;  be- 
cause the  facts  here  complained  of  are  such  as 
fall  within  the  most  restricted  definition  of  cruelty ; 
they  affect  not  only  the  comfort,  but  they  affect 
the  health  and  even  the  life  of  the  party.  I  shall 
therefore  decline  the  task  of  laying  down  a  direct 
definition.  This  however  must  be  understood, 
that  it  is  the  duty  of  Courts,  and  consequently  the 
inclination  of  Courts,  to  keep  the  rule  extremely 
strict :  the  causes  must  be  grave  and  weighty, 
and  such  as  shew  an  absolute  impossibility  that  the 
duties  of  the  manied  life  can  be  discharged.  In 
a  state  of  personal  danger  no  duties  can  be  dis- 
charged; for  the  duty  of  self-preservation  must 
take  place  before  the  duties  of  marriage,  which 
are  secondary  both  in  commencement  and  in  obli- 
gation :  but  what  falls  short  of  this  is  with  great 
caution  to  be  admitted.  The  rule  of  "  per  quod 
consortium  amittitur^^  is  but  an  inadequate  test ;  for 
it  still  remains  to  be  enquired,  what  conduct  ought 
to  produce  that  effect  ?  whether  the  consortium  is 

reasonably 
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eVaIJJ*    Reasonably  lost;  and  whether  the  pajrty  quitting 

has  not  too  hastily  abandoned  the  consortium  ? 

9dJuiy  1790.  \yhat  merely  wounds  the  mental  feelings  is  in 
few  cases  to  be  admitted,  where  they  are  not  ac- 
companied with  bodily  injury  either  actual  or 
jnenaced.  Mere  austerity  qf  temper,  petulance  of 
manners,  rudeness  of  language,  a  want  of  civil 
attention  and  accommodation,  even  occasional  sal- 
lies of  passion,  if  they  do  not  threaten  bodily  harm, 
do  not  amount  to  legal  cruelty  :  they  are  high 
moral  offences  in  the  marriage  state  undoubtedly, 
not  innocent  surely  in  any  state  of  life,  but  still 
they  are  not  that  cruelty  against  which  the  law  can 
relieve.  Under  such  misconduct  of  either  of  the 
parties — ^for  it  may  exist  on  the  one  side  as  well  as 
on  the  other— the  suffering  party  must  bear  in  some 
degree  the  consequences  of  an  injudicious  connec- 
tion ;  must  subdue  by  decent  resistance  or  by  pru- 
dent conciliation ;  and  if  this  cannot  be  done,  both 
must  suffer  in  silence.  If  it  be  complained  that 
by  this  inactivity  of  the  Courts  much  injustice  may 
be  suffered,  and  much  misery  produced,  the  answer 
is,  that  Courts  of  Justice  do  not  pretend  to  fiimish 
cures  for  all  the  miseries  of  human  life  :  they  re- 
dress or  punish  gross  violations  of  duty,  but  they 
go  no  further  ;  they  cannot  make  men  virtuous  : 
and,  as  the  happiness  of  the  world  depends  upon 
its  virtue,  there  may  be  much  unhappiness  in  it 
which  human  laws  cannot  undertake  to  remove. 

Still  less  is  it  cruelty,  where  it  wounds  not  the 
natural  feelings,  but  the  acquired  feelings  arising 
from  particular  rank  and  situation ;  for  the  Court 
has  no  scale  of  sensibilities  by  which  it  can  gauge 
the  quantum  of  injury  done  and  felt ;  and  there- 
fore, though  the  Court  will  not  absolutely  exclude 
considerations  of  that  sort  where  they  are  stated 

merely 
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merely  as  matter  of  aggravation,  yet  they  cannot    ^amv. 
constitute  cruelty  where  it  would  not  otherwise 


have  existed :  of  course,  the  denial  of  little  in-  ^  ^"^  ^''^ 
dulgences  and  particular  accommodations,  which 
the  delicacy  of  the  world  is  apt  to  number  amongst 
its  necessaries,  is  not  cruelty.  It  may,  to  be  sure, 
be  a  harsh  thing  to  refuse  the  use  of  a  carriage,  or 
the  use  of  a  servant ;  it  may  in  many  cases  be  ex- 
tremely unhandsome,  extremely  di^acefial  to  the 
character  of  the  husband ;  but  the  Ecclesiaiatical 
Court  does  not  look  to  such  matters :  the  gre«t 
ends  of  marriage  may  very  well  be  carried  <wi  with- 
out them ;  and  if  people  will  quarrel  about  such 
matters,  and  which  they  certainly  may  do  in  many 
cases  with  a  great  deal  of  acrimony,  and  sometimes 
with  much  reason,  they  yet  must  decide  such 
matters  as  well  as  they  can  in  their  own  domestic 
forum. 

These  are  negative  descriptions  of  cruelty ; 
they  shew  only  what  is  not  cruelty,  and  are  yet 
perhaps  the  safest  definitions  which  can  be  given 
under  the  infinite  variety  of  possible  ciases  that 
may  come  before  the  Court.  But  if  it  were  ^t  all 
necessary  to  lay  down  an  affirmative  rule,  I  take 
it  that  the  rule,  cited  by  Dr.  Beoer  from  Clarke 
and  the  other  books  of  practice,  is  a  good  general 
outline  of  the  canon  law,  the  law  of  this  country, 
upon  this  subject.  In  the  older  cases  of  this  sort, 
which  I  have  had  an  opportunity  of  looking  into, 
I  have  observed  that  the  danger  of  life,  limb,  or 
health,  is  usually  inserted  ais  the  ground  upon 
which  the  Court  has  proceeded  to  a  separation. 
This  doctrine  has  been  repeatedly  applied  by  the 
Court  in  the  cases  that  have  been  mentioned ;  the 
Court  has  never  been  driven  -  off  this  ground ;  it 

has 
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Evans  V.    has  been  always  jealous  of  the  inconvenience  of 

Evans.  n  -  i  t    t  t  i 

^  departing  from  it,  and  I  have  heard  no  one  case 


ad  July  1790.  eited,  in  which  the  Court  has  granted  a  divorce 
without  proof  given  of  a  reasonable  apprehension 
of  bodily  hurt.  I  say  an  apprehevmon^  because 
assuredly  the  Court  is  not  to  wait  till  the  hurt  is 
actually  done;  but  the  apprehension  must  be 
reasonable :  it  must  not  be  an  apprehension  arising 
merely  from  an  exquisite  and  diseased  sensibility 
of  mind.  Petty  vexations  applied  to  such  a  con- 
stitution of  mind  may  certainly  in  time  wear  out 
the  animal  machine,  but  still  they  are  not  cases  of 
legal  relief;  people  must  relieve  themselves  as 
well  as  they  can  by  prudent  resistance — ^by  calling 
in  the  succours  of  religion  and  the  consolations  of 
friends ;  but  the  aid  of  Courts  is  not  to  be  resorted 
to  in  such  cases  with  any  effect. 

The  parties  in  this  case  are  a  Mr.  and  Mrs. 
Evans ;  and  the  proceeding  is  in  a  cause  of  cruelty 
brought  by  Mrs.  Evans  against  her  husband. 

The  libel  states  the  marriage  at  Calcutta^  in  the 
East  Indies,  in  the  year  1778  ;  and  it  proceeds  to 
plead  the  character  of  the  parties ;  that  he  is  a 
person  morose,  sullen,  tyrannical,  and  so  on ;  and 
that  she  is  in  every  respect  the  reverse,  a  woman  of  a 
mild  and  tender  disposition.  These  pictures  are  re- 
versed, as  is  the  usual  manner,  in  the  responsive 
allegation.  It  is  usual,  in  these  causes,  to  admit 
articles  pleading  in  this  manner  the  characters  of  the 
respective  parties ;  it  is  usual  I  say,  to  admit  such 
articles,  but  I  have  not  understood  that  it  is  usual  to 
examine  upon  them,  or  at  least  to  examine  upon  them 
in  the  proportion  which  has  been  done  in  the  present 
cause  :  and  I  think,  that  I  feel  the  weight  of  some 

reasons 
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reasons  which  would  induce  me  very  much  to  question     ^Evr't!' 
the  propriety  o{  admitting  such  articles  at  all,  if  they 


were  likely  in  other  cases,  to  lead  to  the  conse-  ^<^  •'"'J' "^• 
quences  they  have  done  in  this ;  for  a  very  great  part 
of  this  voluminous  enquiry  has  turned,  not  upon 
the  matter  in  issue  in  the  present  cause,  but  upon 
the  general  character  of  the  two  parties ;  and  I  have 
been  loudly  called  upon,  on  both  sides,  to  deter- 
mine— that  which  I  am  not  called  upon  either  by 
the  nature  of  the  authority  which  I  possess,  or  by 
the  necessity  of  the  present  case — ^the  result  of 
that  evidence  upon  general  character. 

Upon  evidence  of  this  kind  it  is  impossible  not 
to  remark  that  it  is  unsatisfactory  in  the  extreme ; 
it  is  opinion  at  best — the  opinion  of  persons 
whose  powers  of  judging  upon  any  question  of 
delicacy  and  importance  are  utterly  unknown  to 
me;  whose  partialities  and  prejudices,  to  colour 
and  influence  those  opinions,  are  equally  unknown 
to  me.  To  take  such  opinions  then,  and  to  apply 
them  to  the  proof  of  controverted  facts,  and  those 
&cts  too  of  a  criminal  nature,  does  seem  to  be  ex- 
tremely unsafe.  True,  the  cause  indeed  is  civil  as 
has  been  repeatedly  observed,  but  the  facts  undoubt- 
edly are  criminal ;  or  else  why  plead  the  bad  dis- 
position of  the  husband  ;  why  plead  it,  except  for 
the  purpose  of  shewing  that  he  has  committed  bad 
acts  ?  Now  I  know  hardly  any  case,  in  which  it  is 
allowed  to  create  a  presumption  in  favour  of  the 
probability  of  criminal  facts  having  been  done^ 
where  that  presumption  is  founded  upon  the  mere 
opinions  of  men  concerning  general  disposition. 
Criminal  facts  must  be  tried  by  themselves:  to 
try  them  by  opinions^  and  by  opinions  collected  in 

this 
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^eCIm!'    *^^^  ^^  *^^  ^^y»  ^  extremely  dangerous  for  the 
Court:  to  the  individual,  who  is  exposed  to  an 


^d  July  1190.  enquiry  of  this  kind,  it  is  dangerous  in  the  ex- 
treme :  to  place  a  man  in  this  sort  of  legal  pillory, 
where  all  who  choose  may  pelt  at  him,  is  exposing 
an  individual  to  the  injustice  of  mankind  in  such 
a  way  as  I  am  sure  the  justice  of  Courts  cannot  re* 
lieve  him  from. 

What  I  have  to  say  upon  this  part  of  the  case, 
therefore,  will  be  extremely  short,  because  it  is 
merely  a  digression  for  the  satisfaction  of  the 
parties ;  it  is  no  foundation,  no  principle,  no  part 
of  that  legal  proof,  upon  which  I  shall  determine 
this  cause. 

I  must  here  take  the  opportunity  of  saying,  that 
if  the  truth  of  this  charge  rested  upon  matter  of 
character  alone,  it  would  determine  me  very  favour- 
ably in  behalf  of  Mr.  Evans.  Here  are,  in  his  favour, 
the  attestations  of  a  great  number  of  persons — gen- 
tlemen extremely  respectable  in  their  own  characters 
and  situations,  connected  with  him  by  early  and 
familiar  acquaintance,  by  habits  of  a  long  inter- 
course, by  habits  of  business ;  but  all  this,  it  is 
said,  is  the  partiality  of  friends.  What,  is  it  nothing 
in  a  man's  favour  to  have  friends  ?  Can  a  man  say 
any  thing  that  bears  more  strongly  in  his  favour, 
than  that  he  has  friends — partial  friends — friends 
who  have  become  so,  and  can  have  become  so, 
from  the  opinion  only  of  his  good  deservings? 
They  axe  persons,  many  of  them,  who  have  lived 
with  him  in  a  distant  country,  where  countrymen 
collect  together  in  close  and  intimate  connection ; 
where  they  form,  as  one  of  the  witnesses  describes 
it,  one  community :  some  of  them,  two  of  them  in 
particular,  have  lived  with  him  in  the  same  family ; 

in 
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in  the  family  of  Mr-  Hastings;  Aey  have  been    ^^^^^ 
connected  with  him  in  the  conduct  of  business 


where  his  temper  was  daily  seen  and  daily  tried ;  ^  •'^"'^  ^.^^ 
for  business,  as  we  all  know,  is  very  apt  to  expose 
the  real  dispositions  of  men;  it  is  a  tyrannical 
master;  and  if  a  man  can  go  through  the  difficulties, 
which  even  the  smoothest  course  of  business  will 
throw  in  his  way,  with  an  unruffled  temper,  it  is 
no  mean  argument  of  a  tractable  disposition. 

i\ll  this,  it  is  said,  may  be  very  true;  but  it  has 
happened  in  other  ca3es,  that  a  man  baa  worn  a 
madk  to  the  public,  and  pulled  it  off  to  his  family. 
Undoubtedly  there  may  ,have  been  such  cases ; 
cases  of  moral  prodigies;  cases  of  disgrao^ul  ex- 
ception to  the  ordinary  course  of  nature ;  but  the 
general  presumption  at  least  is  strong  the  other  way. 
If  a  man  shews  upon  all  occasions  an  obliging  dis- 
position in  his  general  intercourse  with  the  world, 
the  presumption  certainly  is,  that  he  carries  that 
disposition  with  him  into  the  private  recesses  of  his 
life.     If  he  is  a  good  friend,  the  probability  is, 
that  he  is  a  good  husband,    which  is  a  friend  only 
of  a  nearer  and  dearer  nature.     It  is  to  be  added 
too,  that  in  this  case  almost  all  the  witnesses  speak 
to  this  very  specific  part  of  Mr.  Evtms"^  character, 
even  the  witnesses  who  are  examined  on  the  part 
of  Mrs.  Evans.    There  are  particularly  Mr.  Waodj 
Dr.  Carry ^  Tondings,  with  the  exception  of  one 
fact,   Mr.   Paumier^  Mr,    Gr^thsj   Mr.  Boehm^ 
Mrs.  Webber,  with  the  exception  of  one  fact  like- 
wise; all  these  witnesses,  I  repeat,  examined  on 
the  part  of  Mrs.  Evans,  bear  an  honourable  testi- 
mony to  his  general  and  visible  conduct. 

Well,  but  it  is  said,  there  are  witnesses  who  de- 
pose in  a  contrary  manner,  and  you  cannot  recon- 
cile 
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^ivAw'    ^^^^  these  two  sets  of  witnesses  together,  but  upon 
*  the  supposition  that  what  is  said  by  the  first  set  of 


2d  July  1790.  wituesscs  is  the  effect  of  mere  hypocritical  assump- 
tion. Now  the  other  witnesses,  who  depose  un- 
favorably, with  the  exception  of  Mrs.  JHartfe,  and 
a  young  French  woman,  Madame  Bobillierj  whom 
.  I  shall  speak  of  by  and  by,  are  Mr»  and  Mrs. 
Thackeray  J  and  Mr.  Moore.  Mrs.  Moore  has  not 
been  examined  in  this  cause,  and  the  reason  given 
for  that  has  been,  that  she,  being  the  sister  of  the 
party,  might  be  a  witness  whom  the  Court  would 
hear  with  a  great  deal  of  jealousy  and  suspicion. 
Most  assuredly  the  same  circumstances  of  jealousy 
hang  upon  the  characters  of  every  one  of  these 
witnesses:  they  are  all  persons  nearly  allied ; 
are  subject  of  course  to  prejudice — I  don't  say  to 
a  dishonest  or  dishonorable  prejudice,  but  from 
that  circumstance  they  are  subject  to  prejudice. 

There  is  another  observation  that  strikes  me,  and 
that  is  this,  that  all  these  witnesses,  with  the  single 
exception  of  Mr.  Moore^  found  their  opinions 
upon  the  very  facts  controverted  in  the  cause. 
Mr.  ThcLckeray^  who  has  given  a  very  candid  tes- 
timony in  the  cause,  and  on  whom  I  shall  very 
much  rely  in  the  determination  of  it,  says  expressly, 
*'  that  tUl  some  time  after  Mr.  Evans*  return  to 
England  he  had  always  a  good  opinion  of  him^^ 
and  he  expressly  founds  his  present  opinion  upon 
the  facts  that  are  now  in  issue  between  the  parties. 
Then,  only  consider  what  is  done  in  this  case. 
In  the  first  place,  the  witnesses  extract  their  opi- 
nions from  these  particular  facts,  and  then  it  is 
expected  that  the  Court  shall  take  those  opinions 
and  apply  them  to  the  establishment  of  the  very 
facts  in  question.    To  be  sure,  if  there  is  such  a 

thing 


CONSISTORY  COURT  OF  LONDON.  46 

thing  as  circularity  in  argument,  this  is  that;  and     ^J^^J* 
grosser  injustice  than  that  could  not  be  committed. 


Mr.  Moorey  indeed,  stands  upon  a  very  diflTerent  ^^ -^"'^^  ^^^* 
footing ;  he  goes  back  to  a  remoter  opinion ;  his 
opinion  does  not  arise  out  of  the  facts  in  issue ;  he 
refers  to  a  much  earlier  period  of  time.  Now 
there  are  one  or  two  observations  which  strike  me 
pretty  forcibly  upon  the  testimony  of  Mr.  Moore. 
Mr.  Moore  is  a  man  of  sense ;  he  knows,  I  dare  say 
extremely  well,  that  caution  and  that  sobriety  of 
mind  which  belong  to  a  witness  deposing  in  a 
Court  of  Justice  to  the  character  of  another  indi- 
vidual :  and  I  am  very  sure  he  does  not  come 
here  to  amuse  himself  or  the  Court  with  drawing 
highly-finished  pictures.  I  am  therefore  to  sup- 
pose, as  I  do,  that  Mr.  Moore  is  not  only  perfectly 
sincere^  but  that  he  rather  falls  short  than 
exaggerates  the  impression  upon  his  mind  in  the 
character  which  he  gives  of  this  gentleman; 
That  .character  is, — '^  that  he  became  intimately 
acquainted  toith  Mr.  JEvans^  and  was  a  good 
deal  in  his  company,  and  saw  much  of  him, 
prior  to  his  marriage;  that  after  his  marriage 
until  the  month  of  April  1780,  their  famiUes 
visited ;  but  from  the  said  month  until  the  arrioal 
of  Mr.  Evans  in  England,  he  had  little  or  no  inter- 
course  with  him;  but  that  upoji  his  said  arrival, 
and  for  same  time  afterwards,  he,  the  deponent, 
often  saw  and  was  a  good  deal  in  his  company; 
and  has  at  different  periods  prior  to  his  marriage, 
when  he  was  likely  to  become  allied  to  the  deponent* s 
family,  and  until  Mrs.  Evans  ^  was  obliged  to 
quit  his  house,  given  a  wdtching  and  scrutinizing  ^ 
eye  over  his  conduct  and  disposition,  and  is  thereby 
eruibled  to  say  that  he  knows  him  to  be  a  man  of 

wicked. 
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i^Amj.     fffickedy  projRgate,  and  (abandoned  prmdples,  and  of 
^  a  morose^  tyrannical^  cruel,  and  savage  di^osition. 


3d  J^y  1790,  ^^^^  ^  common  humanity  y  vindictive ,  full  of  ani- 
mosity and  revengCj  of  a  turbulent  and  intolerable 
temper,  avaricious  and  mean  to  excess,  a  great 
dissembler  and  hypocrite,  filthy  in  his  ideas,  and 
delighting  in  the  dirty  expression  of  them ;  and  so 
much  given  to  deceit,  scandal,  and  falsehood,  that, 
from  a  very  eoerly  period  after  his  aforesaid  mar- 
riage, it  was  a  rule  in  the  deponent's  family  v£ver 
to  believe  what  he  said;  and  that  he,  the  deponent, 
has  often  heard  him  scoff  at  the  religion  of  the 
chfwrch  to  which  he  was  brought  up  or  professed; 
that  he  has  often  heard  him  pride  himself  on  his 
apathy  and  caUoumess,  and  knows  him  to  be  of 
callous  feelings ;  and  that  he  had  the  character  of 
a  morose^  tyrannical,  cruel  master  amongst  his 
native  servants  in  India:"  and  he  concludes  by 
pronouncing  him  in  another  passage  of  his  depo- 
sition, a  person  unfit  for  admission  into  society. 

Now  taking  this  character  into  consideration, 
I  think  there  are  circumstances  in  the  con- 
duct of  Mr.  Moore  which  are  a  little  extra- 
ordinary. This  youlig  lady  went  over  to  India 
into  the  family  and  under  the  protection  of 
Mr;  Moore ;  Mr.  Moore  was  acting  by  her  with 
the  substituted  authority  of  a  parent ;  he'  was  per- 
fectly acquainted  with  the  detestable  character  of 
this  gentleman ;  it  is  a  courtship  which  goes  on 
for  many  months,  as  is  proved  by  Mr.  Moore 
himself,  and  yet  it  does  happen  that  this  poor 
young  creature  is  suffered  to  &11  into  the  hands  of 
this  monster  :  the  marriage  is  graced  by  the  pre- 
puce of  Mr.  Moor4,  by  the  presence  of  some  of 
the  most  r^pectable  persons  then  resident  in  the 

country, 
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country,  by  Mr.  Vansittart,  Mr.  Perring,  Sir  John     ^^^^' 
D'Oyly;  an  afflicting  ceremony  it  undoubtedly 


must  have  been  to  Mr.  Moore ;  it  must,  in  feet,  I  ^  ^^y  ^'^* 
am  sure,  have  been  considered  by  him  literally  as 
leading  her  to  the  altar  to  be  sacrificed. 

It  may  be  said,  indeed,  that  this  was  an  act  of 
necessity  on  his  part;  be  it  so:,  this  however  might 
have  been  expected  from  a  brother's  affection  and 
attention,  for  a  brother  he  certainly  has  shewn  him- 
self throughout  this  business,  that  he  would  at 
least  have  taken  the  most  early  opportunities  of 
acquainting  the  other  parts  of  his  femily  with  this 
great  misfortune  which  had  haplpened  to  it.  Mr. 
Thackeray^  Mrs.  Thackeray^  and  every  member 
of  the  femily  in  Engkmdy  must  have  been  informed 
by  him,  if  it  was  only  for  the  security  of  this  poor 
unhappy  young  woman  who  was  so  sacrificed^ 
that  she  was  in  the  hands  of  one  of  the  most  de- 
testable of  mankind.  Yet  nothing  is  more  cl^ar 
to  me  than  that  nothing  of  this  sort  ever  was  com- 
municated^ otherwise  Mr.  TJuickeray  could  not 
have  deposed  that  he  continued  his  good  opinion 
of  '^.  Evans  till  after  his  arrival  in  England.  It 
is  impossible,  therefore,  that  it  could  have  been 
communicated  to  Mr.  Thackeray,  or,  in  short,  to 
any  one  of  the  femily.  I  think,  therefore,  I  have» 
in  this  case,  Mr.  Moore^s  deposition  speaking  one 
way,  and  Mr.  Moore^s  conduct  speaking  another ; 
and|  where  they  speak  different  ways,  I  know 
which  I  have  to  trust  to.  I  have  only  one  way  of 
conceiving  the  matter,  and  that  is  this;  his  present 
(pinion  is  sincere,  but  it  is  only  his  present  opi- 
nion ;  he  has  not  cautiously  watched  the  rise  of  it 
in  his  mind ;  he  is  inaccurate  in  tracing  back  its 
commencem^at  to  the  period  that  he  does :  it  id 

not, 
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EvANi  V.    not,  as  he  supposeSy  the  fruit  of  early  and  didpas* 
! sionate  observation ;  it  is  the  fruit  of  passion,  of 


2d  Juiif  1790.  modern   passion,    produced    by    the   resentments 
excited  by  the  later  dissensions  in  this  family. 

Upon  the  whole,  then,  I  see  most  honourable 
attestations  to  the  character  of  Mr.  Evans ;  and 
I  think  I  have  reason  to  presume,  that  if  late  dis- 
sensions had  not  happened,  I  should  have  seen  no 
attestations  but  such  as  were  perfectly  honourable 
to  his  character. 

On  the  character  of  Mrs.  Evans  I  shall  say  much 
less ;  for  this  reason — ^because  it  is  much  less  con- 
nected with  the  issue  in  the  cause ;  because,  if 
the  facts  imputed  to  Mr.  Evans  are  false,  there  is 
an  end  of  the  question.  On  the  contrary,  if  they 
are  true,  they  are  of  that  nature  and  species,  that 
they  cannot  be  justified  by  any  misconduct  on  the 
part  of  Mrs.  Evans ;  for  though  misconduct  may 
authorize  a  husband  in  restraining  a  wife  of  her 
personal  liberty,  yet  no  misconduct  of  hers  could 
authorize  him  in  occasioning  a  premature  delivery, 
or  refusing  her  the  use  of  common  air.  In  every 
view  therefore  of  the  matter,  Mrs.  Evans'  cha- 
racter has  nothing  to  do  with  the  cause ;  and  in 
a  cause  where  so  much  is  to  be  said  upon  the 
necessary  parts,  I  shall  waste  but  few  words  upon 
such  as  are  unnecessary  and  altogether  impertinent 
to  it.  The  little  that  I  have  to  say,  is  for  the 
satisfaction  of  the  parties;  and  it  is  this,  that  here 
again,  if  the  matter  rested  simply  upon  the  evi- 
dence given  of  character,  yet,  after  all  the  unhappy 
pains  which  have  been  taken  to  blacken  each  other, 
I  see  no  reason  why  these  two  persons  might  not 
have  passed  through  the  world  comfortably  toge^ 
ther,  with  a  little  discretion  and  mans^ement  on 

their 
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their  own  side,  and  some  discretion  and  manage-     ^^^^^  <'* 
ment  on  the  part  of  those  who  are  mutually  con- 


nected with  them.     To  be  sure,  if  people  come  ^  -^-^  "^^ 
t<^ether  in  marriage  with  the  extravagant  expecta- 
tions that  all  are  to  be  halcyon  days,  the  husband 
conceiving  that  all  is  to  be  authority  with  him, 
and  the  wife,  that  all  is  to  be  accommodation  to 
her,  every  body  sees  how  that  must  end :  but  if 
they  come  together  with  the  reflection,  that,  not 
bringing  perfection  in  themselves,  they  have  no 
right  to  expect  it  on  the  other  side ;  that  having 
respectively  many  infirmities  of  their  own  to  be 
overlooked,  they  must  overlook  the  infirmities  of 
each  other;  then,  if  friends  will  be  discreet  enough 
to  support  them  in  the  execution  of  their  duty, 
there  is  a  high  probability  that  something  like  hap- 
piness might  be  produced. 

With  respect  to  Mrs.  Evansy  there  are  many 
attestations  much  too  honourable  to  be  applied  to 
any  character  that  was  unamiable,  and  these  too 
come  from  witnesses  examined  for  Mr.  Mvans.  What 
bears  a  contrary  aspect,  seems  to  have  come  at  a 
later  period,  when  dissensions  had  arisen,  when 
servants  and  friends  had  entered  into  the  factions 
of  the  family,  had  taken  sides,  and  had,  of  course> 
a  bias  hung  upon  their  judgments.  But  what  I 
principally  rest  upon,  is  the  testimony  of  early 
acquaintance — of  acquaintance  before  hostilities 
commenced— of  Mr.  Hannay^  Mr.  Maxwell,  Mr. 
Halhedj  and  others.  Such  persons,  I  think,  must 
form  a  safer  judgment  than  Mr.  Mason,  much  of 
whose  judgment,  in  all  probability,  is  formed  upon 
the  complaints  of  the  husband.  I  think  the  at* 
tachment  of  her  family,  the  zealous  and  animated 
part  which  they  have  taken  in  her  behalf  on  this 

£  occasion, 
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£vAKs«.     occasion,  speaks  strongly  in  her  favour ;  and  I  do 
assent  to  the  observation  that  has  been  made,  that 


2d  July  1790,  jf  gh^  jj3|i  \)een  the  worthless  person  she  is  repre- 
sented)  they  would  not  have  stood  forward  in  the 
manner  they  have  done. 

There  is  oiie  odious  imputation  in  the  cause, 
which  I  have  heard  with  great  pain,  and  to  which 
I  advert  with  great  reluctance,  and  it  is  merely 
for  the  pupose  of  saying,  that  I  think  it  an  impu- 
tation unfounded  and  ill-advised  ;  and  I  can  never 
give  way  to  it  upon  the  evidence  that  has  been 
given.  The  appearances  of  a  woman  affected  by 
nervous  disorders,  in  a  way  in  which  this  poor  lady, 
it  is  in  proof,  was  often  affected,  are'  equivocal 
enough  to  mislead  a  stranger,  as  Mr.  Mason  ap* 
pears  very  much  to  have  been;  and  as  to  the 
servant  Fretserj  the  facts  themselves  are  so  trifling 
to  which  he  speaks,  that  they  amount  to  little ;  and 
when  I  reflect  upon  the  licence  of  observation  ex- 
ercised by  people  of  this  kind  upon  the  condnct 
of  their  masters  and  mistresses,  I  must  consider  ^it 
as  amounting  to  nothing.  I  have  then  no  evi- 
dence before  me  on  which  it  is  possible  to  suppose 
that  the  character  of  this  lady  is  at  all  polluted  by 
so  degrading  a  habit. 

Bo  much,  then,  for  matter  of  character  in  this 
cause;  which  part  of  it  I  now  gladly  leave,  to 
come  to  the  real  subject  of  the  cause, — the  con- 
duct of  Mr.  Evans  towards  his  wife ;  and,  in  order 
to  examine  that,  I  must  look  back  a  little  into 
their  history. 

Mr.  Evans  went  to  the  East  Indies^  I  think,  in 
the  year  1770;  he  was  employed  in  the  usual 
occupation  of  gentlemen  who  resort  to  that  coun- 
try,— ^in  making  or  improving  his  fortune.     He 

was 
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was  in  the  immediate  service  of  Mr,  Hastings^  the     ^^*  •• 
then  governor-general.     In  1776,  Miss  Webb,  the 


daughter  of  a  respectable  person  in  His  Majesty's  ^J^y  1790. 
military  service,  went  over  to  Calcutta,  upon  a 
visit  to  two  sisters,  who  were  married  and  resident 
there ; — a  Mrs.  Moore  and  a  Mrs.  Thackeray.  It 
appears,  I  think,  that  Mr.  Thackeray  and  his  wife 
were  at  this  time  resident  with  Mr.  Moore,  but 
that  they  left  Calcutta  before  Miss  Webb  was  set- 
tled in  marriage.  In  November  1778,  the  mar- 
riage took  place,  after  a  courtship  of  some  months, 
as  I  have  sdready  stated.  At  the  time  of  the  mar- 
riage, he  made  a  settlement  upon  her,  to  which 
Sir  John  D'Oyly  was  a  trustee ;  and  Mr.  Boehm, 
his  agent  in  England,  speaks  to  his  belief,  that  this 
was  a  settlement  to  her  sole  and  separate  use. 
Mrs.  Evans  appears  to  have  been  of  a  delicate 
constitution,  and  the  climate  of  India  by  no  means 
agreed  with  her.  It  is  proved  by  Sir  John  D'Oyly 
that  she  was  often  in  fits  in  a  very  early  period  of 
the  marriage, — ^that  is  what  he  expressly  swears. 
Mr.  Jlfaxi(;e/2  proves,  that  when  she  pressed  a  return 
to  England  upon  her  husband,  it  was  stated  that 
the  climate  of  India  did  not  agree  with  her.  In 
other  respects  I  see  no  reason  to  presume  that  the 
marriage  was  not  as  productive  of  mutual  happi- 
ness as  marriages  usually,  are.  Sir  John  JyOyly 
swears  expressly  that  she  at  that  time  appeared  very 
fond  of  him ;  Mr.  Griffiths,  Mr.  Wood,  and  several 
other  witnesses,  who  are  examined  as  to  the  cha- 
racter and  conduct  of  the  parties,  and  who  lived  in 
considerable  habits  of  intimacy  with  them  at 
that  time,  give  me  no  reason  whatever  to  suspect 
that  any  thing  like  unhappiness  then  subsisted  be- 
tween them ;  and  all  the  witnesses,  I  think,  who 

B  2  depose 
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*Etan  "*     depose  to  that  period,  speak  with  as  little  appre- 
hension  as  to  what  has  since  happened  as  is  pos- 


2d  Juty  1790.   gible. 

In  1781,  Mrs.  Evans  left  India  on  account  of 
her  health.  Mr.  Evans'  counsel  have  taken 
credit  on  account  of  his  acquiescence  in  this  se- 
paration. Now,  this  credit  is  denied,  upon  the 
ground  that  this  acquiescence  might  haye  been 
merely  for  the  purpose  of  getting  rid  of  her.  Why, 
to  be  sure,  if  his  preceding  conduct  had  been  that 
of  a  disaffected  husband,  such  a  construction  might 
have  been  fair  enough  ;  but  if  otherwise,  it  is  rather 
hard  to  give  such  an  interpretation  to  the  very  step 
which  the  most  affectionate  husband  must  have 
taken.  Credit  is  taken  likewise,  by  the  counsel 
on  behalf  of  Mr.  Evans,  that  no  cruelty  is  imputed 
to  Mr.  Evans  at  this  time.  It  is  answered,  that 
though  no  cruelty  is  proved,  yet  there  might  have 
been  acts  of  cruelty,  which  the  prudence  of  the 
party,  and  a  just  regard  to  timie  and  expence,  have 
prevented  her  from  now  bringing  forwards.  It  is 
within  my  recollection,  and  if  it  had  not,  I  have 
been  reminded  of  it,  that  in  the  original  allegation 
given  in  this  cause,  she  expressly  pleaded,  that  her 
original  return  to  Europe  was  occasioned  by  his 
cruelty.  That  assertion  I  directed  to  be  struck 
out,  because  it  was  pleaded  in  a  way  so  loose  as  to 
be  incapable  of  proof,  and  therefore  shewed  that 
the  party  herself  could  have  had  no  intention  of 
proving  it.  It  satisfies  me,  then,  of  this,  that  there 
was  no  disposition  to  suppress  it,  if  it  had  been 
maintainable ;  because  it  is  actually  noticed  in  the 
cause.  Taking  then  the  whole  together,  I  am 
supported  by  the  testimony  of  all  the  witnesses, 
and  I  think  I  am  also  supported  by  what  is  full  as 

good 
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^ood  evidence,   by   Mrs.  Ev(ms    conduct  in  tliis     £vam8v. 


Etahs. 


suit,  in  saying,  that  no  cruelty  is  at  this  period. 

of  time,  her  first  departure  for  Murape^  imputable  w  July  1790. 

to  Mr.  Evans. 

She  arrived  in  England  in  October  178L  She 
pursued  the  means  of  health, — by  medical  ad- 
vice,— by  travelling  to  different  parts  of  Europe^ — 
by  proper  amusement, — in  all  of  which  it  is  not 
denied ;  on  the  contrary,  it  is  fully  admitted,  that 
she  enjoyed  the  most  liberal  assistance  from  the 
fortune  of  Mr.  Evans.  It  is  proved  by  his  agent, 
Mr.  BoehMy  that  the  expence  during  her  residence 
in  England,  amounted  to  about  £5600,  which,  by 
a  calculation  rather,   I  think,   unfavourable,   has  ^ 

been  made  to  amount  to  near  £2000  a  year.  This 
certainly  is  a  large  sum  out  of  a  fortune  that  was 
making,  that  was  not  yet  made  ; — ^it  was  in  fact 
so  large  as  to  alarm  the  friends  of  Mr.  EvanSy — 
and  Mr.  Boehm  took  a  liberty,  which  I  presume  an 
agent  does  not  ofien  take,  of  remonstrating  on 
account  of  the  drafts.  I  think  that  in  the  deposition 
of  Mr.  Thacheray^  notwithstanding  he  deposes 
with  the  guarded  and  discreet  tenderness  of  a 
relation,  it  is  yet  very  easy  to  see  that  he  hints  at 
something  like  profusion  on  the  part  of  Mrs. 
Evans;  —  he  says  expressly,  that  she  was  too 
generous,  generous  to  a  fault,  and  a  fieiult  that  un- 
doubtedly is,  because  the  province  of  a  woman,  in 
matters  of  liberality  out  of  her  husband's  property, 
is  certainly  extremely  limited.  She  may  be  the 
almoner  of  her  husband,  but  in  the  disposal  of  his 
fortune  she  is  under  very  great  restrictions.  There 
is  one  fact  particularly  mentioned,  which  is,  the 
lending  a  large  sum  of  money  to  a  Captain  Bam* 
well ;  and  I  own,  that  if  I  was  to  look  sharp  to  find 

out 
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^EyIvb'     ^^*  *^^  commencement  of  impropriety  of  conduct^ 
I  should  be  apt  to  say,  that  I  think  I  see  the  first 


3d  July  1790.  gpeck  of  impropriety  here  attaching  upon  the  con- 
duct of  Mrs.  JEvanSf  and  one  sees  the  folly,  the  im- 
prudence of  such  conduct,  in  the  event  of  this, — 
for  it  does  appear  that  this  very  Mr.  BamweUy  to 
whom  this  money  was  lent,  was  the  very  first 
person  to  complain  of  her  extravagance.  It  ap- 
pears that  Mr.  Evans  felt  the  impropriety  of  this, 
but  he  felt  it  in  a  way  that  an  affectionate  husband, 
a  considerate  man,  would  feel  it ; — he  said  to  Mr. 
Chriffithj  that  she  had  spent  a  good  deal  of  money y 
but  that  nothing  gave  him  so  much  uneasiness  in  her 
expencesy  as  the  sum  of  money  which  she  had  lent  to 
another  person.  However,  though  this  produced 
some  dissatis&ction,  it  produced  no  rupture,  —  it 
it  was  overlooked. 

She  sailed  for  Calcutta  in  December  1784, — she 
arrived  in  1785,  and  there  they  remained  until 
1787.  It  is  a  little  material  to  see  what  passed 
during  this  interval  They  were  visited  by  a 
Mr.  Woody  a  respectable  person,  who  is  examined 
as  a  witness  on  the  part  of  Mrs.  Evans.  Mr.  Wood 
does  not  give  the  slightest  intimation  of  any  dis- 
agreements in  this  family;  on  the  contrary,  he 
says,  that  his  behaviour,  as  far  as  he  ever  saw  ity  was 
studiously  and  affectionately  tender.  Mr.  Maa^welly 
a  person  who  was  almost  domiciled  in  the  house, 
who  dined  and  supped  there  very  frequently,  and 
was  often  upon  parties  with  them,  speaks  likewise 
of  their  living  upon  terms  of  the  greatest  harmony 
itnaginable.  Mr.  Oriffithy  who  was  much  in  their 
company,  has  no  insinuation  to  the  contrary  in  the 
least.  Mr.  Hannayy  who  states  himself  to  have 
been  intimate,  never  heard  the  most  distant  surmise 

that 
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that  he  treated  her  improperly.     Mr.  Halhedy  and     ^£^"*^*'* 
other  witnesses,  speak  to  the  same  effect. — ^Then, 


taking  the  whole  of  this  evidence  one  way,  it  is  ^  ^^^  ^^^' 
certainly  evidence  extremely  strong ;  and  if  to  this 
we  add  the  total  absence  of  all  evidence  the  other 
way,  I  think  myself  warranted  to  say,  that  Mr. 
Evans^  behaviour,  up  to  this  period,  was  in  every 
respect  unexceptionable. 

Two  facts,  in  particular,  appear,  which  it  is  im*^ 
possible  not  to  notice : — one  is  upon  the  evidence 
of  Mr.  McLXweU — ^and  that  is  of  Mr.  Evans'  going 
up  into  the  country,  at  a  distance  from  CalcuttcUj 
to  Moorshedahad  I  think,  or  some  other  place,  on 
account  of  her  health.  It  may  be  said,^  there  is  no 
merit  in  that,  any  husband  who  had  a  sick  wife . 
would  do  as  much ;  but,  it  must  be  allowed,  she 
might  have  gon0  by  herself :  at  any  rate,  there- 
fore, there  is  great  att^njl^pn  shewn  in  thi^  instance 
of  his  persondj  a,ttendance.  m 

The  next  fact,  and  a  very  material  fact  it  is  in 
the  cause,  is  this, — that^  purely  to  gratify  her 
wishes,  and  to  consult  her  hoalth^  he  quitted  India ; 
a  country  where  he  was  almost  naturalized,  and 
where  his  prospects  of  avarice  and  ambition,  at 
that  period  of  time,  were  extremely  inviting.  He. 
was  then,  as  lAr  MaxweU  says,  a  senior  merchant. 
But,  say  the  gentl^Inen,  there  is  no  great  merit  in 
that,  he  had  gat  enough.  There  is  surely  some 
m^rit  in  knowing  that ;  it  is  a  merit  every  body 
does  not  acquire ;  it  is  a  proof  of  moderation,  at 
least ;  and  that  he  is  not  the  mean  and  avariciotcs 
person  which  he  has  been  represented  to  be  :  and, 
supposing  he  was  that  mean  and  avaricious  person, 
still   there  is  the  more  relative  merit    towards 

a 

Mrs.  Evans,  because,  if  he  was  a  man  extremely 

fond 
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^htlw.'    ^^^  ^^  ^^®  money,  and  yet  gave  up  bis  money  on 
account  of  his  wife,  it  is  hard  to  say  that  he  had 


2AJuiy  1790.  j^^^  g^jj^^  degree  of  fondness  for  his  wife.  Well, 
but,  say  the  gentlemen,  his  reputation  was  con- 
cerned. How  so?  She  had  already  shewn  that 
she  could  come  to  Europe  without  his  personal 
attendance.  I  shall  not  tiien  diminish  the  merit 
of  so  good  an  action,  nor  suffer  it  to  be  diminished, 
merely  because  it  happens  at  the  same  time  to  be, 
what  every  good  action  is,  a  reputable  one. 

I  am  clear,  therefore,  that  up  to  the  time  of  the 
voyage  nothing  material  had  happened  to  cloud 
the  happiness  of  this  family.  The  voyage  itself; 
the  application  made  for  it  by  Mrs.  Evans ;  the 
undertaking  of  this  voyage  by  Mr.  Evans, — are  all 
a  security  to  me  that  the  fact  was  so ;  for,  if  he  had 
teen  the  savage  tyrant  that  he  is  represented  to 
have  been,  it  is  clear  to  me  that  she  would  never 
have  ventured  upon  such  a  solicitation  with  any 
idea  of  success,  and  it  is  equally  clear  to  me  that 
she  would  never  have  succeeded  in  it.  Till  this 
time,  therefore,  I  see  in  the  conduct  of  Mr.  Evans 
nothing  to  blame, — I  see  much  to  approve. 

It  is  however  upon  this  voyage,  '^  mala  dudt  avi 
domum^^  that  a  change  of  conduct  in  Mr.  Evans  is 
first  suggested  to  have  taken  place.  It  is  not  very 
well  agreed  what  this  change  was,  whether  it  was 
an  indulgence  of  ungovernable  sallies  of  ill-temper, 
or  whether  it  was  a  cool  systematic  plan  of  dis- 
tressing his  wife,  by  the  most  atrocious  ill  usage ; 
but  certainly  two  things  more  inconsistent  cannot 
be,  than  cool  hypocrisy  and  wild  passion.  Now  it 
is  a  strong  presumption  with  me  against  the  sup- 
position of  its  being  a  case  of  ungovernable  pas- 
sions, that  passions  so  inordinate  appear  to  have 

developed 
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dev^ped  themselveB  for  the   first  time  in  the    ^^^*»^' 
course  of  this  voyage.     If  so,  I  think  there  must 


have  been  an  alteration  in  the  constitution  of  this  ^  ^*^y  ^^^* 
man's  mind;  which  is  highly  inqredible.  The 
material  witnesses  therefore  resort  to  the  other 
supposition.  This  is  the  turn  given  to  his  conduct 
by  the  great  witness  in  this  case — Mademoiselle 
BohUUeTj — ^namdy,  that  it  was  a  crafty  command 
of  his  pamom ;  that  every  thing  that  he  did  visibly^ 
was  studied  for  ostentation ;  and  that  his  passions 
were  kept  for  a  secret  operation  when  nobody  was 

One  cannot  help  observing,  that  taking  it  to  be 
a  cool  deep-laid  plan,  to  be  pursued  and  carried 
into  effect  in  a  secret  way;  the  scene  for  the 
execution  of  such  a  plan  is  as  unhappily  chosen  as 
can  be.  Every  body  knows,  that  secrecy  on  board 
a  ship  is  a  thing  not  to  be  thought  of.  People 
cooped  up  in  a  ship  live,  and  are  forced  to  live, 
in  that  state  of  miserable  intimacy,  which  makes 
almost  every  thing  that  is  done  or  said,  known  to 
every  other  person  :  there  is  for  a  time,  a  very  un- 
happy circumstance  it  is,  almost  a  suspension  of 
every  thing  like  personal  delicacy,— every  word 
and  every  act  is  knpwn  to  almost  every  body.  Now 
to  suppose  that  a  man  in  such  a  situation  should 
first  think  of  opening  a  plan  of  secret  violence, 
one  must  first  suppose,  not  only  that  he  left  his 
temper  in  India^  but  that  he  had  left  his  common 
sense  with  it. 

There  are  three  witnesses  only  who  are  exa- 
mined on  this  part  of  the  case:  there  is  Mr.  Curry ^ 
a  Mr.  Humphry^  and  a  Mrs.  ffartle.  When  the 
question  is  asked,  Why  other  witnesses  are  not 
examined  ?  the  first  answer  is,  That  Mr.  Whke  is 

dead, 
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EvAKt  V.    dead,~the  second  answer  is, — ^That  it  is  not  more 


.  necessary  to  call  witnessess  on  the  one  side  than  on 
M  July  1790.  ijig  other :  not  to  have  called  more,  therefore,  is, 
if  any,  an  equal  imputation  on  both  parties.  This 
latter  answer  might  be  some  answer  to  the  other 
party ;  might  serve,  in  some  degree,  to  stop  their 
mouths^  but  it  is  no  answer  to  the  mind  of  the 
Court.  In  the  next  place,  I  say  it  is  no  satisfac- 
tory answer  to  the  other  party ;  because  Mrs. 
JEvam  is  the  coniplainant,  and  she  is  the  party  who 
is  bound  to  make  out  her  case.  But,  to  go  farther. 
Is  Mr.  White  the  only  witness  who  could  have 
been  adduced  ?  Were  there  no  other  officers  but 
Mr.  White  on  board  this  ship  ?  They  have  vouched 
indeed  one  female  servant,  and  it  is  an  extraordi* 
nary  thing  that  there  ahould  not  have  been  more 
female  attendants,  a  little  black  girl,  whom  they 
represent  as  too  stupid  to  be  examined  as  a  wit- 
ness ;  but  I  find  also  two  men-servants  of  Mr. 
JEvanSf  who  are  vouched  in  the  case,  and  who  are 
likewise  mentioned  both  in  the  libel  and  in  the 
depositions.  They  would  surely  have  been  most 
important  witnesses,  if  they  had  been  produced ; 
because  they  would  have  spoken  a  great  deal  to 
what  has  been  described  respecting  the  foul  cloaths, 
delaying  the  breakfasts,  and  the  nature  of  the  se- 
veral orders  that  were  given  to  them  by  both  the 
parties  in  this  cause.  However,  it  does  happen, 
that  the  case  is  left  utterly  destitute  of  all  the  illus- 
tration, which  it  might  have  received  from  their 
important  testimony. 

Of  the  three  persons  actually  examined,  to  be 
sure  Mr.  Curry,  so  &r  as  situation  and  character 
are  concerned,  is  extremely  worthy  of  particular 
attention.     He  was  a  medical  gentleman,  who  at- 
tended 
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tended  this  lady  during  the  whole  of  the  voyage ;     ^^«  »• 
whenerer  she  was  ill,  she  was  under  his  imme-*!^:: 


diate  care.  He  swears  that  he  saw  her^  and  saw  ^  ^^^  ^'^^' 
her  in  his  professional  capacity,  eoery  day  during 
the  whole  of  the  voyage^  three  days  only  excepted, 
during  which  he  himself  was  confined  by  indisposi^ 
Hon.  It  has  been  well  said  by  the  counsel  for 
Mrs.  Evans,  that  a  medical  person  is  a  confiden- 
tial person, — every  thing  affecting  her  health  must 
unavoidably  have  come  to  his  knowledge, — ^it  could 
not  have  escaped  him.  He  gives  an  enumeration 
of  symptoms ;  he  applies  a  blister,  about  which 
Mr.  Evans  differed  in  opinion ;  and  I  think  this 
gentleman  shews  a  sensibility,  more  than  enough,  « 
about  the  honour  of  this  blister.  He  has  his  own 
resentments  against  Mr.  Evans,  and  he  candidly 
states  them ;  yet  I  still  think  I  do  see  enough  in 
his  disposition  to  satisfy  me,  that,  though  he  would 
not  misrepresent  nor  exaggerate  in  the  slightest 
degree,  nothing  that  he  knew  of  Mr.  Evans'  con- 
duct, to  his  disadvantage,  would  be  either  much 
softened  or  at  all  concealed. 

Mr.  Humphry  was  a  fellow-passenger,  but  a 
vdtness  of  no  particular  intimacy  whatever  with 
either  of  the  parties ;  I  think  he  says,  that  he  was 
not  in  the  cabvtj  in  their  particular  apartment,  du- 
ring the  whole  of  the  voyage.  He  gives  his  opinion 
of  Mr.  Evans'  temper  and  disposition ;  he  thinks 
that  it  was  harsh  and  austere.  That,  however,  I 
am  to  take  merely  upon  the  credit  of  Mr.  Hum^ 
phry*^  discernment,  for  he  speaks  to  no  facts  what- 
ever, and  I  must  remark,  that  observations  made 
upon  a  man's  temper,  upon  the  temper  of  a  lands- 
man during  a  voyage  of  six  months,  ought  not  to 
be  turned  very  strongly  to  his  disadvantage ;  for 

every 
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^yIn/*    ^v^^y  '^y  Jtttows  that  a  voyage  of  that  length  is 
.; — _  no  very  great  sweetener  of  any  man's  disposition^ 


2d  July  1790.  during  the  time  that  it  lasts. 

Mrs.  HartU  is  a  witness  who  appears  to  have 
lived  in  considerable  intimacy  with  Mrs.  Evans^ 
bnt  most  clearly  she  lived  upon  very  indi£Perent 
terms  with  Mr.  Evans.  She  charges  him  with 
much  personal  incivility  to  herself  during  the 
voyage,  and  it  appears  that  her  resentments  have 
since  been  sharpened  by  later  indignities ;  so  that 
she  is,  as  Dr.  Arnold  has  well  described  her,  a  sort 
of  co-plaintiff  in  the  cause.  I  am  to  consider  her, 
therefore,  as  deposing  under  the  double  danger  of 
having  inducements  to  take  very  strong  impres- 
sions of  facts  to  Mr.  Evans'  disadvantage,  and  of 
feeling  no  unwillingness  to  give  such  impressions 
their  full  force  in  representing  them  to  the  Court. 

The  facts  agreed  to  by  these  three  witnesses 
are  these : — In  the  first  place,  that  Mr.  Evans  had 
procured,  at  a  great  expence,  the  very  best  ac- 
conmiodations  a  gentleman  of  fortune  can  have  in 
a  passage  from  India.  So  far  all  agree.  And,  in 
the  next  place,  it  is  agreed,  that  she  had  of  those 
accommodations,  as  it  was  highly  proper  she 
should  have,  the  best  share.  Two  of  these  wit- 
nesses, Mr.  Humphry  and  Dr.  Oarryy  are  totally 
ignorant  of  any  quarrels  or  disagreements  during 
the  whole  of  the  voyage.  It  is  said,  Mr.  Humphry 
not  being  particularly  intimate,  his  is  merely  a  ne- 
gative testimony ; — ^however,  for  the  reason  that  I 
have  above  stated,  I  think  that  a  negative  testi- 
mony, in  such  a  case,  is  a  very  strong  testimony ; 
because  it  is  not  possible  that  any  act  of  atrocious 
outrage  could  have  happened  on  board  this  ship, 
without  its  travelling  to  the  knowledge  of  most 

persons 
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persons  on  board.     Dr.   Curry* $  testimony  is  still     ^^^'^•' 
stronger ;  his  is  not  merely  a  negative  testimony ; 


he  says,  that,  as  far  as  ever  he  observed^  Mr.  w-^^^^^^oo. 
Evans*  conduct  was  studiously  affectionate.  Now, 
his  ignorance  seems  to  me  still  more  irreconcile- 
able  with  the  notion  of  this  ill  usage ;  because,  it 
seems  hardly  possible  that  it  could  have  existed 
without  coming  to  the  knowledge  of  a  person  who 
attended  this  lady  constantly  upon  the  occasion  of 
ill  health.  It  is  still  more  irreconeileable  with  the 
notion  of  its  being  a  fact  within  the  possession  of 
any  third  person ;  because,  though  some  secret  ill 
usage  might  have  passed  between  Mr.  and  Mrs. 
EvanSy  which  was  known  only  to  themselves,  and 
which,  from  a  natural  concern  for  their  common 
reputation  and  quiet,  they  might  not  have  di- 
vulged, yet  it  is  very  unlikely  that  if  there  were  facts 
of  outn^e  which  got  into  the  possession  of  a  third 
person,  that  such  facts  should  have  rested  there, 
and  not  have  travelled  farther. 

There  is,  however,  a  third  person  on  board  this 
ship,  Mrs.  Hartle,  who  undoubtedly  differs  widely 
from  both  these  witnesses,  and  upon  her  single 
testimony,  the  single  testimony  of  ah  ardent  wit- 
ness, inflamed  with  resentments  of  her  own,  I  am 
to  take  these  facts,  contradicted,  as  they  are  by 
the  silence,  by  the  emphatical  silence,  of  the  two 
other  witnesses :  facts  of  a  nature  so  atrocious, 
that  they  certainly  have  but  little  probability  to 
support  them,  which  can  be  founded  on  any  argu- 
ment arising  from  the  general  disposition  of  man- 
kind, and  which,  from  what  I  have  stated  in  this 
particular  instance,  had  no  probability  whatever, 
which  is  founded  in  the  antecedent  conduct  of  this 

gentleman. 

The 
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^e^aV*        ^^  ^^  ^*^  which  I  shall  observe  upon  is  that 
most  atrocious  fact  which  is  mentioned  in  the  libel^ 


ad/misri790.  article  6;  **  That  during  the  passage,  Mrs.  Evans 
being  in  a  very  law  and  had  state  of  health,  and  fresh 
ait  being  absolutely  necessary  for  her,  Mr.  Evans, 
mth  a  wicked  view  to  distress  and  increase  her  mf- 
fermgs,  refused  to  suffer,  and  would  not  suffer,  a 
door  to  be  k^t  open,  or  even  opened  at  all,  except 
when  he  wanted  to  pass  in  or  out ;  that  at  the  times 
he  refused  the  benefit  of  the  air  to  his  said  wife,  he 
was  not  able  to  stay  in  the  cabin  himself  during  the 
exclusion  of  the  air,  but  always  retired  to  his  own 
cabin,  or  some  other  part  of  the  ship:  and  that  onccj 
when  Mrs.  Evans  attempted  to  open  the  door  to  ad- 
mit  the  air,  she  was  prevented  by  Mr.  Evans,  who, 
with  savage  fierceness,  seized  her  by  both  her  arms, 
and,  in  great  rage,  with  his  utmost  force  and  violence, 
threw  her  down  three  times,  alternately  raising  her 
for  that  purpose  upon  some  earthen  gugUts,  or  ves- 
sels used  for  cooling  water,  and  thereby  very  much 
hurt  and  bruised  her,  put  her  to  great  pain  and 
anguish,  and  increased  her  illness.*' 

The  account  given  by  Mrs,  Hartle  of  this  trans- 
action, shews  that  even  this  account  given  in  the 
libel  is  not  at  all  overcharged.  What  she  says  is, 
^^  That  one  morning,  in  their  parage  to  St,  Helena, 
the  deponent  and  Mrs.  Evans  were  in  Mrs.  Evans' 
room,  walking  towards  Mr.  Evans'  room ;  that  they 
observed  him  sitting  there ;  that  seeing  them  approach, 
he  got  up,  and  immediately  went  to  and  shut  the 
door  of  the  cuddy ;  that  they  were  then  under  the 
Line,  and  there  was  not  a  breath  of  air  stirring,  and 
this  deponent  was  extremely  faint.''  So  that  in  £act 
the  cruelty  stated  seems  to  be  a  cruelty  that  rather 
attached  upon  the  witness  than  the  party,  and  so 

indeed 
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indeed   Mrs.  divans  represents  it ;  for  her  applica-     ^^^w*- 
tion,  according  to  Mrs.  Hartleys  testimony,  is  this : 


"  Do,  Mr.  Evans,  let  us  have  the  door  open, — Mrs.  ^  •'•^  ^^^• 
Hartle  is  ready  to  faint. ^^     She  then  goes  on  to  ^ 

say,  that  ^^  Mrs.  Evans  then  went  towards  cmd 
proceeded  to  open  the  door ;  thai  Mr.  Evans,  who 
was  sitting  toith  his  legs  up  in  an  easy  kind  of  posture, 
and  was  reading,  then  got  up,  and  with  a  savage 
fierceness  laid  hold  of  both  her  arms,  and  then  with 
violence  threw  her  down,  and  she  fell  upon  same 
earthen  gugkts  fair  holding  water,  which  stood  close 
by  the  said  door ;  and  lifting  her  up  again  by  her 
arms,  with  equal  violence  threw  her  down  on  the  said 
earthen  guglets ;  and  she  the  deponent  thought  that 
by  means  thereof  she  was  almost  killed ;  and  being 
greatly  terrified  thereat,  went  out  to  send  the  black 
girl  to  her  assistance ;  that  on  going  out  she  heard 
a  noise,  as  if  Mrs.  Evans  was  falling  a  third  time ; 
that  she  returned  into  the  cabin,  and  found  her  sitting 
in  a  chair,  her  whole  frame  appearing  convulsed, 
and  her  face  quite  pale ;  that  the  deponent  observed 
grasps  of  fingers  on  her  arms,  which  appeared  black 
and  blue,  and  that  the  depoTient  had  not  before  ob^ 
served  such  appearances  on  her  said  arms,  and  they 
appeared  in  parts  of  which  Mr.  Evans  took  hold,  and 
€u  she  is  well  convinced,  were  occasioned  by  him ; 
that  the  said  Mr.  Evans,  on  his  so  throwing  the  said 
Mrs.  Evans  down,  appeared  in  a  very  great  rage, 
and  he  extended  his  mouth,  and  clenched  his  teeth  in 
a  revengeful  manner,  and  his  countenance  quite 
changed  with  anger :  and  that  the  said  Mrs.  Evans 
appeared  very  ill  and  low  for  many  days  after- 
wards.^^ 

This  indeed,  is  such  an  act,  that  one  can  hardly 
find  an  ejpithet  to  give  it  its  due  character.      It  is, 
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Evans  v.    gg  ^^8  been  said,  a  demi-murder,  a  murder  more 
than  half  executed.     It  is  an  act  not  to  be  excused 


M/tiiy  1790.  upon  any  sally  of  passion ;  that  a  man  on  so  slight 
a  provocation  as  this,  should  three  times  knock  his 
wife  down,  a  woman  of  very  tender  health,  in  the 
way  that  is  here  described,  is  an  act  that  does  go  to 
the  very  full  extent  of  what  the  law  must  deeih  to  be 
matrimonial  cruelty.  It  is  a  fact  of  that  atrocious- 
ness,  that  a  court  of  criminal  jurisdiction  would 
pursue  with  the  greatest  vengeance,  and  I  need 
not  add,  that  the  common  indignation  of  man- 
kind would  follow  it  to  the  latest  period  of  the  life 
of  the  offender. 

Mrs.  Hartle  I  cannot  upon  any  idea  suppose  to 
be  a  person  who  comes  deliberately  to  misrepresent, 
nothing  looks  like  that.  She  is  totally  unimpeached 
as  to  general  character ;  therefore,  a  priori^  there 
is  no  reason  why  she  is  not  to  be  fully  credited. 
However,  it  is  a  good  safe  rule  in  weighing  evi- 
dence of  a  fact,  which  you  cannot  compare  with 
any  other  evidence  to  the  same  fact,  to  compare  it 
with  the  actual  conduct  of  the  persons  who  describe 
it.  If  their  conduct  is  clearly  such  as  upon  their 
own  shewing  it  could  not  have  been,  taking  the 
fact  in  the  way  they  have  represented  it,  it  is  a 
pretty  fair  inference  that  the  fact  did  not  so  hap- 
pen. If  their  actings,  at  the  very  time  that  the  fact 
happened,  represent  it  one  way,  and  their  relation 
of  it,  at  a  great  distance  of  time,  represents  it 
another  way,  there  can  be  no  doubt  which  is  the 
authentic  narrative,  which  is  the  naked  truth  of  the 
matter.  Now,  in  trying  Mrs.  Hartley  narrative 
by  that  test,  I  think  I  do  see  enough  to  satisfy  me 
that  she  has  deposed,  I  do  not  mean  to  say  without 
principle,  but  she  has  deposed  with  passion :  and 
that  this  is  a  very  grossly  inflamed  representation, 
^  produced 
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produced    l)y    repeated    resentments,    conceived     ^^]^^' 
partly  on  her  cfwn  account,  and  partly  on  that  of 


Mrs.  EvBms.  ^^"^  ^79o. 

What  is  the  conduct  that  any  person  of  common 
sense  and  of  common  humsmity  would  have 
adopted,  who  had  been  present  at  such  a  scene 
of  infamous  brutality  as  this  is  ?  Why,  a  man,  be 
his  powers  of  body  ever  so  weak,  that  had  the 
common  spirit  and  feelings  of  a  man,  would  have 
interfered,  without  the  least  apprehension  of  per- 
sonal consequences  to  himself :  but  here  there  is 
a  lady  present,  a  friend  of  the  suffering  party :  Is 
it  credible,  that  she  should.be  present  at  such  a 
transaction  as  this  without  raising  a»  general 
alarm  ?  Not  to  do  so,  for  the  purpose  of  obtaining 
assistance,  is  an  act  of  brutality  almost  as  brutal 
as  the  act  itself:  it  is  really  being  an  accessary 
after  the  fact.  Why,  without  reasoning  upon  it, 
mere  instinct  would  have  compelled  her  to  do  so. 
Now,  what  does  she  do?  Does  she  apply  to 
Mr.  White  ?  Does  she  apply  to  any  officer  ?  Does 
she  apply  to  the  surgeon  ?  Does  she  apply  to  any 
one  person  who  could  have  interfered  with  effect? 
There  is  not  a  man  on  board  the  ship,  undoubtedly, 
who  would  not  have  lent  a  willing  hand.  Mr.  ^vans 
would  have  had  good  luck  if  he  had  not  been  voted 
into  the  sea,  by  general  consent,  upon  such  an 
occasion  as  this.  Instead  of  this,  what  does  she 
do?  Why,  she  runs  out,  and  sends  in  the  little 
black  girl,  who,  they  tell  me,  at  this  moment  i& 
too  stupid  to  be  examined  as  a  witness  ;  she  sends 
her  in  to  rescue  this  poor  lady  from  the  hands  of 
this  tyrant;  and  thus  discharges  the  office,  it  seemsy 
of  a  good  friend,  of  a  good  christian,  and  of  a 

human  being. 

p  What 
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ErAits*;.        What  is  done  afterwards?     Her  friend  is  ex- 

Etams. 


-tremely  weakly,— is  attended  constantly  by  a  me* 
3d /ii/y  178a  dxoal  person, — and,  as  she  swears,  is  madeMlfor 
numg^days  ia  consequence  of  this  ireatment;  yet  this 
lady  d6es\not  communicate  one  syllable  of  the 
matter  to  the  physician,  who  was  so  much  concerned 
totow,ivirwhamdi.«>w  every  day:  hefain 
total  ignorancfe  of  eJl  that  has  passed. 

ThecounsdL  on  the  part  of  Mrs.  Evans  have 
very  properly  reproached  Mr.  JEvans  with  cruelty, 
for  notj  having  communicated  to  Mr.  Paumie?'  the 
unhappy  habit  of  intoxication  with  which  he  has 
charged  hie  wife,  Tliey  say,  it  was  his  duty  to 
have  done  it,  as  undoubtedly  it  was.  Then,  what 
am  I  to  think  of  the  conduct  of  Mrs.  Hartle  upon 
this  occasion  ?  She  was  a  person  wha  was  certainly 
under  nb  restraiiit  from  eny  partiality  to  the  de- 
fendant ;  directly  the  revierse.  It  is  a  behaviour, 
in  my  apprehension,  so  totally  unnatural  under 
such  cii^cumstances,  that  I  am  satisfied  such  cir- 
eunistances  could  not  have  existed.  But  what 
does  she  do  when  she  comes  to  England?  What 
would  any  body  have  done  in  such  a  case,  with 
cotdmon  reflection  ?  Why,  clearly,  have  advertised 
the  &mily,  not  maliciously,  but  confidentially; 
would  have  put  them  upon  their  guard ;  would 
have  told  thepi,  that,  with  all  the  speciousness  of 
manners  which  this  gentleman  assumed,  she  had 
been  witness  to  a  scene  of  horror,  which  shewed 
him  to  be  a  most  intolerable  tyrant.  Not  a  word 
of  all  this  passes.  She  visits  regularly,  upon  the 
invitation  of  this  very  gentleman,  as  if  nothing  ex- 
traordinary had  happened,  and  the  family  remained 
perfectly  uninformed.  I  rely  for  these  facts  upon 
the  testimony  of  Mr.  Thackeray ;  for,  how  is  the 

con- 
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coDtinuance  of  this  gentleman's  good  opinion  any    ^^^^*  *'• 
way  consistent  with  his  knowledge  of  this  feet  ? 


or,  how  is  his  ignorance  of  the  fact  consistent  with  2<i*^«^yi79o, 

the  knowledge  of  it  by  any  one  of  the  family  ?    I 

have  all  the  reason  in  the  world,  therefore,  to 

believe  that  the  disclosure  of  this  feet  took  place 

very  recently  before  the  commencement  of  this 

suit. 

Let  us  now  see  the  conduct  of  Mrs.  Evans  under 
all  the  pain,  and  all  the  terror,  which  such  a  situa- 
tion must  excite.  No  alarm  is  given  by  herself; 
yet  in  the  account  given  by  her  of  attacks  made 
at  other  times,  she  pleads  and  proves  that  her 
piercing  cries  brought  people  from  all  parts  of  the 
house.  Mere  animal  nature  would  have  made  its 
appeal  to  the  ordinary  feelings  of  other  people  : 
she  must  have  done  it;  nobody  could  submit  to 
be  murdered  in  this  sort  of  way^  in  silence.  Yet 
I  hear  nothing  of  any  cry  of  distress ;  it  does  not 
appear  that  a  single  person  was  collected  by  any 
expression  of  pain  or  suffering.  She  is  equally 
silent  before  her  coming  to  England:  not  a  word 
to  the  physician  in  attendance ;  not  a  word  upon 
her  coming  home  to  her  own  family.  It  is  said, 
that  all  this  was  tender  dissimulation  for  the  cha- 
racter of  her  husband.  That  seems  to  me  to  be 
very  hard  to  bq  conceived.  I  have  been  put  in 
mind  of  Lady  Strathmores  Case,  where  a  conti- 
nued series  of  ill  usage,  for  years  together,  was 
kept  from  the  knowledge  of  every  body  but  threes 
or  four  people :  buft  then  I  must  take  along  with 
me  this  fact,  that  the  gentleman  charged  had  taken, 
every  precaution  to  preclude  a  possibility  of  detec- 
tion ;  for  he  had  planted  his  own  creatures  about 
her :  and  the  very  first  opportunity  that  she  had 

f2  of 
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^vrNs"'     ^^  discldsing  her  real  situation,  the  business  blew 
^^ .  up  immiediately.     There  was,  I  remember,  in  this 


2d  July  1790.  Court,  the  case  of  Mrs,  Prescott :  that  was  a  case, 
to  be  sure,  of  a  person  who  had  suffered  as  atro- 
cious ill-treatment  as  one  human  being  can  receive 
from  another,  and  she  bore  it  with  great,  with 
wonderful  resignation.  But  this  was  proved  in 
that  case,  that  she  did  not  keep  it  entirely  un- 
known to  others;  she  implored  the  protection  of 
her  father,  whenever  she  was  ill-treated ;  she  com- 
municated it  to  medical  persons ;  not  a  word  of 
harshness  in  the  style  of  her  complaint ;  her  com- 
plaint to  the  Court  was  conceived  in  strong  lan- 
guage, but  it  was  in  language  more  expressive  of 
sorrow  than  of  anger :  but  still  there  was  no  dissi- 
mulation. Now,  I  do  not  conceive  that  Mrs. 
Svam  would  have  been  less  prompt  to  complain 
than  Mrs.  Prescott  was.  I  have  looked  into  the 
libel  in  the  present  case,  which  certainly  does  ap- 
pear to  me  to  be  drawn  with  sufficient  acrimony ; 
I  have  looked  into  the  personal  answers,  and  I 
cannot  help  saying,  that  these  personal  answers 
are  written  with  ftiU  as  much  passion  as  prudence : 
I  do  not  see  in  these  answers  the  marks  of  that 
perfect  resignation  which  is  so  much  contended 
for.  I  do  not  mean  to  say,  Mrs.  Evans  appears  in 
her  conduct  in  this  suit,  or  in  any  paper  produced, 
to  be  a  person  who  would  assert  her  rights  impro- 
perly ;  but  I  do  say  this,  that  she  appears  to  me 
to  be  a  person  who  would  not  dissemble  her  inju- 
ries in  a  way  beyond  all  example,  beyond  all  pro- 
priety, and  all  reason. 

Then,  taking  the  fact  upon  this  view  of  it,  I 
feel  no  hesitation  in  saying,  that  what  I  collect  is 
this: — That  there  was  something  of  a  struggle, 

how 
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how  arising  I  donH  know,  but  it  was  a  struggle  of    ^^^^*  ^• 

no  consequences ;  and  that  is  the  important  point. 

If  it  had  drawn  consequences  after  it,  there  must  ^  -^"'^  *^^^- 
have  been  other  witnesses,  and  the  witness  who 
was  there  would  have  acted  otherwise.  It  must 
have  been  therefore  a  trifle,  and  in  being  coloured 
as  a  matter  of  importance  it  has  received  an  undue 
colour ;  the  basis  of  the  fact  is  extremely  slight, 
and  all  beyond  it  is  colour — is  exaggeration — is 
passion. 

Having  disposed  of  this  great  leading  fact  in  the 
voyage,  I  shall  dispatch  in  fewer  words  the  other 
facts  which  are  charged :  in  the  first  place,  be- 
cause they  are,  compared  with  this  fact,  very  slight; 
in  the  next  place,  becai^se  they  stand  upon  the 
single  testimony  of  Mrs.  Hartley  who,  in  my  opi- 
nion, has  taken  a  very  undue  and  extravagant  im- 
pression of  the  whole  business. 

There  is  another  charge,  which  is  so  strong  a 
proof  of  this,  that  I  shall  notice  it  for  no  other 
purpose,  than  to  exemplify  the  strong  bias  of  this 
witness  to  make  mountains  of  mole-hills.  I  mean 
her  evidence  upon  that  article  which  charges  the 
business  of  the  noises.  It  is  pleaded,  that  while 
Mrs.  Evans  was  in  a  very  weak  and  sickly  state^ 
Mr.  Evans  acctistomed  himself ,  in  the  most  unfeel- 
ing and  cruel  manner^  to  distress  her  and  increase 
her  pain,  by  making  a  violent  noise  with  a  hammer 
close  to  her. 

I  had  very  great  doubts  about  admitting  this 
article.  I  admitted  it  upon  an  idea  suggested  na- 
turally enough  by  the  words,  that  this  o^entleman 
came,  without  any  reason  whatever,  with  a  heavy 
massy  instrument,  to  make  a  loud  noise  quite  close 
to  the  head  of  a  very  sickly  and  infirm  person. 

These 
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EvANf  ».  These  are  the  ideas  which  that  article,  worded  as 
! it  is,  certainly  excited  in  my  mind.  I  do  not  be- 
ad July  1790,  ligve  that  it  could  have  entered  into  the  conception 
of  the  most  ingenious  person  in  this  Court,  to  haye 
imagined  how  this  would  have  ended — ^to  have 
imagined  that  it  should  end  in  this  gentleman's 
cracking  almonds  in  an  adjoining  room  with  a 
hammer,  which,  being  proper  for  such  a  purpose, 
could  be  no  very  ponderous  instrument,  and  his 
afterwards  coming  to  eat  them  in  his  wife's  apart- 
ment. I  do  protest  it  is  so  singular  a  conceit,  that 
if  I  did  not  see  a  great  deal  of  unhappy  serious- 
ness in  other  parts  of  this  cause,  I  might  rather 
suspect  that  some  levity  was  here  intended  against 
the  Court.  I  am  sure  of  this,  that  if  a  man  wanted 
to  burlesque  the  Ecclesiastical  Courts,  he  could 
not  do  it  more  effectually,  than  by  representing 
that  such  a  Court  had  seriously  entertained  a  com- 
plaint against  a  husband,  founded  upon  the  fact 
of  his  having  munched  almonds  in  the  apartment 
of  his  wife. 

Another  offence  charged  is,  that  he  obstructed 
the  circulation  of  air.  Certainly,  that  may  be 
cruelty,  because  health  may  be  affected  by  it :  life 
may  be  destroyed  by  it.  Here,  again,  I  look  in 
vain  for  the  testimony  of  the  physician.  It  is 
pleaded  expressly,  that  her  complaints  mere  much 
increased  hy  it.  In  the  libel  it  stands  thus :  That 
Mr.  JEvanSj  with  a  wicked  view  to  distress  and  in- 
crease her  sufferings,  refused  to  suffer,  and  would 
not  suffer,  the  door  to  he  kept  open,  or  even  opened 
at  all,  except  when  he  went  in  or  out.  Now,  any 
body  would  suppose  that  this  door  was  kept  ob- 
stinately shut  during  the  whole  voyage,  except 
when  he  went  in  and  out ;  and  that  this  poor  lady 

was 


CONSISTORY  CJOURT  OF  LONDON.  71 

was  shut  up  in  an  apartment  from  which  the  com-     ^^r^!' 
mon  element  was  excluded.     How  does  it  turn 


out?  Mrs,  Hartle,  herself  an  invalid,  chooses  to  ^•'-^J'"^- 
reside  almost  constantly  in  this  apartment;  Her 
account  is,  that  be  often  shut  to  the  door^  scm^imes 
the  cuddy-door,  which  I  take  to  be  the  external 
door,  in  consequence  of  which  he  would  suffer  the 
inconvenience  in  common  with  themselves;  that 
at  other  times  he  would  shut  the  inner  door,  between 
his  apartment  and  theirs ;  and  thisj  she  says,  he  did 
without  apparent  cause,  that  is,  without  a  cause 
apparent  to  her.  Now,  am  I  therefore  to  pre- 
sume, that  because  there  was  no  cause  apparent 
to  her,  that  there  therefore  was  no  real  cause? 
Am  I  to  call  upon  a  gentleman,  at  the  distance  of 
two  or  three  years,  to  shew  a  reason  why  he  shut 
a  door;  merely  because  another  person  chooses 
to  think,  and  it  is  conjecture  and  inference  only, 
that  he  did  this  for  the  purpose  of  plaguing  his 
wife  ?  Were  there  no  calls  of  private  cOfivenience  ? 
Were  there  no  calls  of  private  decency,  but  Mrs. 
Hartle  was  to  be  previously  informed  of  them? 
Were  there  to  be  no  moinents  of  privacy  from  his 
own  wife,  much  more  were  there  to  be  none  from 
the  wife  of  another  gentleman  ?  It  is  said,  that  in 
the  fact  particularly  alluded  to,  he  was  reading  at 
the  time.  Why,  is  a  man  to  be  bound  down  so 
strictly  to  time,  that  he  must  put  on  his  clean  shirt 
at  the  very  moment  of  his  shutting  the  door?  that 
he  is  not  to  be  permitted  to  take  up  a  book,  even 
for  a  few  minutes?  It  is  said^  by  way  of  aggravation 
of  the  cruelty,  that  he  himself  did  and  could  walh 
out  upon  the  deck.  Why  could  not  the  ladies  do  the 
same  ?  If  he  did  shut  the  door,  they  could  have 
opened  it  with  ats  slight  an  effort  as  he  shut  it.     Is 

it 
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Evans  v.    it  pretended  tiiat  he  locked  the  door  ?    It  has  not 
__LJ been  contended  that  he  did ;  but  if  he  had  locked 


2d  July  noo.  1%^  they  had  still  another  retreat,  for,  as  I  un- 
derstand the  evidence,  their  cabin  had  a  door 
opening  to  a  gallery,  communicating  with  the  open 
air.  But  supposing  some  inconvenience  was  ac- 
tually produced,  yet,  in  order  to  make  it  cruelty, 
I  must  affect  him  with  a  knowledge  that  it  would 
have  that  effect,  and  in  a  painful  degree ;  for  un- 
less they  prove  that  he  was  perfectly  sensible  of 
that,  namely,  what  the  number  of  necessary  inlets 
for  air  was,  there  is  nothing  like  cruelty  in  the 
case.  How  is  he  to  know,  more  than  Dr.  Curry ^ 
who  is  convicted  of  a  gross  mistake  respecting 
this  subject?  He  describes  the  number  of  doors 
and  windows,  and  amongst  the  rest,  the  door 
which  led  into  the  apartment  of  Captain  White 
and  the  officers ;  and  then  goes  on  to  say,  that  if 
any  one  of  these  doors  or  windows  leading  into  this 
(Mrs,  Ivans')  apartment  were  shut,  the  circula- 
tion of  the  air  would  be  obstructed  in  a  very  high 
degree.  Now,  the  fact  proved  to  me  by  Mrs.  Har- 
tie,  in  this  case,  is,  that  the  door  which  led  iat^he 
apartment  of  Captain  White  was  kept  shut  during  the 
whole  of  the  voyage,  except  only  three  days ;  and 
that  it  was  so  kept  shut  at  the  particular  request, 
and  for  the  particular  convenience  of  Mrs.  Mvans. 
What  reason  have  I  to  say,  then,  that  Mr.  JEvans 
knew  the  consequences  of  opening  or  shutting 
one  inlet  of  air,  when  I  find  a  medical  person, 
perfectly  well  acquainted  with  the  apartment,  lying 
under  so  total  an  ignorance  with  respect  to  the 
very  same  particular. 

The  article  of  foul  cloaths  was  another  article 
which  was  admitted  merely  upon  the  ground  of 

its 
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its  being:  associated  with  other  articles  of  more     Evansw. 

.  p  Evans. 

weight :  because,  where  there  are  articles  of  great 


strength  in  their  own  nature,  the  Court  is  always  ^  •^"'i'  *^^' 
less    delicate    about  admitting    slighter    articles, 
which   it  would    not  have  admitted    singly  and 
standing  by  themselves.     To  be  sure,  it  might  be 
a  cruelty,  if,  as  described  in  the  libel,  he  brought 
large  collections  of  loathsome  cloaths,  in  a  very 
hot  climate,  into  the  apartment  of  a  person  ck* 
tremely  sick,  without  any  necessity  for  it,  or  with- 
out any  signal  convenience.     Either  this  neces- 
sity or  some  signal  convenience,  would  justify  it ; 
and  it  must  be  shewn  that  there  was  neither ;  for 
certainly  I  shall  not  presume  it  so,  in  order  to 
make  it  out  to  be  cruelty.     Now,  what  is  proved 
in  this  case?    These  foul  cloaths  hung  at  first 
in  the  quarter-gallery.     Upon  a  suspicion  enter- 
tained by  Mr.  JEvans,  whether  right  or  wrong  is 
utterly  immaterial,  that  these  cloaths  were  pilfered 
by  Mrs.  Hartleys  black  servant,  they  were  removed 
into  his  own  room,  where  they  generally  remained  ; 
sometimes,  as  Mrs.  Hartle  says,  far  near  a  month. 
He  therefore  had  the  general  inconvenience  of 
them ;  and  it  certainly  is  to  me  a  pretty  strong 
presumption,  that  he  did  not  conceive  these  bags 
to  be  bags  of  poison,  when  he  made  his  own  room 
their  ordinary  station. — Mrs.   Hartle  says,    that 
they  were  from    thence   occasionally  brought  into 
Mrs.  JEtvani  room,  which  being  a  larger  room, 
they  undoubtedly  could  not  be  more  ofiensive  than 
they  had  been  in  his  smaller  room.     She  says,  she 
has  seen  him  bring  them  in,  and  his  man  Oliver  assist 
in  sorting  them.     In  order  to  be  sorted  they  must 
be  spread,    and  accordingly  they  were    spread. 
Now,  what  hindered  the  ladies  from  retiring  during 
this  operation  ?     And  it  has,  besides,  been  justly 

observed 
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Evans  v,     observed  by  the  counsel,  that  in  such  situations  as 
these  a  great  deal  of  accommodation  must  be  prac- 


2d  July  1790.  tised.  Every  body  who  has  been  in  such  situa^ 
tions  knows,  that  he  must  submit  te  a  great  deal 
that  is  very  loathsome ;  and  he  must  perform  a 
great  deal  tifiat  is  very  servile.  But,  however,  she 
says,  they  were  removed  before  dinner:  and  sup* 
posing  that  the  smell  did  not  entirely  remove  with 
them,  who  had  the  most  of  it  ?  Undoubtedly  this 
gentleman  had  not  been  upon  a  bed  of  roses  all 
the  time,  according  to  their  own  account  of  the 
matter.  But,  all  this  could  not  he  for  convenience^ 
she  says.  Why  ?  Because  he  used  to  spread  them, 
under  a  pretence  of  sorting  them.  Why,  has  not  she 
herself  proved  in  her  deposition  that  he  actually 
did  sort  them^  and  that  she  had  seen  both  hiin  and 
his  man  Oliver  emphyedin  that  operation. 

Another  cruelty  is  that  respecting  the  denial  of 
breakfast,  which  is  charged  in  the  seventh  article 
of  the  libel ;  and  it  is  charged  thus : — That  she 
used  to  give  orders  to  one  of  Mr.  Evan£  servants 
to  boU  her  tea-kettle,  that  she  might  get  her  breakfast 
early,  as  necessary  for  her  health,  not  only  on  account 
of  a  blister  on  her  side,  and  a  burning  tMrst  that  then 
afflicted  her,  but  also  by  reason  of  her  being  then 
pregnant;  at  which  times  Mr.  Evans  positively 
refused  to  suffer,  and  would  not  suffer,  his  said  ser- 
vant to  boil  her  tea-kettle,  and  thereby  deprwed  her 
of  the  means  of  satisfying  the  cravings  of  nature, 
and  obliged  her  to  resort  to  drugs  for  relief 

Now  the  proof  of  this  last  consequence,  of  her 
resorting  to  drugs  for  relief,  is  this,  that  one  morn- 
ing Mrs.  Hartle  saw  her  take  some  pills ;  but  that 
those  pills  were  specifics  against  the  want  of  a 
breakfast,  or  had  any  connection  with  the  want  of 

a  break- 
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a  breakfast,  there  is  not  the  least  suggestion.     In     ^^^^  *• 
this  case,  the  men-servants  to  be  sure  would  have 


been  the  satisfactory  witnesses;  because  they  could  -^J^h^^^- 

have  spoken  to  the  orders  that  were  delivered  on 

both  sides — ^to  the  orders  given  by  Mrs.  JEvofis, — 

and  to  the  orders  given  by  Mr.  JEvans.     But  all 

that  I  can  find  upon  this  article  is,  that  Mrs. 

Hattle  positively  swears^  she  knows  of  no  general 

orders  given  to  the  servants  not  to  Boil  the  kettle.     I 

find  also  from  her  that  Mrs.  Evans  did  sendy  upon 

several  occasions,  about  eight  o'clock,  to  her  for  tea. 

I  find,  on  the  contrary,  from  Mr.  Humphry,  that 

he  generally  saw,  every  morning  nt  eight  o* clock,  the 

servant  gomg  with  the  tea-kettle :  and  therefore  it  is 

no  unreasonable  presumption,  that  an  omission  of 

any  one  morning  of  a  punctual  attendance  at  that 

hour,  might  be  the  effect  of  some  accident,  or  of 

some  particular  inconvenience. 

It  is  true  indeed,  as  I  find  from  Mrs.  Hartle,  that 
she  one  morning  heard  Mrs.  Evans  desire  Mr. 
Evans,  whilst  dressing,  to  let  one  of  his  men-servants 
come  to  get  the  breakfast,  and  he  replied  lie  should 
not  come:  but  I  do  not  find  from  Mrs.  Hartle, 
that  this  application  was  made  under  a  representa- 
tion of  some  prticular  urgency  or  distress.  It 
amounts  to  no  more  than  this ;  that  the  servants 
were  at  that  time  engaged  about  his  person ;  that 
she  desired  one  of  them  might  come  immediately, 
and  he  refused.  This  might  be  uncivil,  or  it  might 
not :  that  depends  upon  the  manner  of  the  reftisal^ 
upon  the  delay  interposed,  and  upon  the  occasion 
that  was  at  this  time  occupying  the  attention  of 
the  servants.  But  I  shall  not  hold  this  to  be  de- 
cided cruelty,  till  I  am  first  satisfied  of  this  position 
— that  if  a  husband  is  employing  his  servants 

about 
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^g^^*J-     about  his  own  person,  he  is,  upon  the  very  first 
summons,  to  detach  them  on  the  commands  of  his 


2d  July  1790.  ^jfg  .  ^^^  jjjj^^  If  jjg  declines  this,  the  very  instant 
that  it  is  required,  it  is  not  only  an  incivility,  but 
that  gross  inhumanity  for  which  the  law  will  grant 
relief. 

There  is  one  charge  of  a  graver  complexion, 
and  that  stands  in  the  tenth  article : — That  one 
evening  f  whilst  *the  ship  was  in  her  passage j  and 
whilst  Mrs,  Evans  continued  in  a  very  weak  and 
sickly  state  of  body^  pregnant ^  and  scarce  able  to 
movCy  and  being .  desirous  to  go  to  bed,  she  called 
to  Mr.  SvanSf  who  was  in  an  adjoining  cabin  with 
two  of  his  men-servants^  desiring  he  would  send  one  of 
them  to  unlash  her  coty  that  she  might  go  to  bed;  but 
that  he  positively  forbad  his  said  men  from  following 
her  directions  J  and  she  thereupon  called  a  little  black 
girl  to  assist  her ;  upon  which  Mr.  Evans  ran  into 
Mrs.  Evan£  cabin^  and  in  great  rage  and  anger 
poshed  the  said  little  girl  away^  and^  with  great  fury 
and  forccy  gave  Mrs.  Evans  so  violent  a  blow  or 
push  as  drove  her  to  the  further  or  other  end  of  the 
said  cabin,  and  laid  her  prostrate  on  the  floor^ 
where  she  remained  a  considerable  time  without 
being  able  to  rise,  and  thereby  greatly  hurt  and 
bruised  her,  and  put  her  in  great  peril  of  her  life ; 
and  that  Mr.  Evans,  without  regarding  the  helpless 
situation  to  which  he  had  reduced  her,  with  the 
greatest  indifference  retired  to  his  own  cot  in  the 
nes^t  cabin,  and  from  thence  uttered  the  most  shock- 
ing and  abusive  oaths  and  imprecations  against  his 
said  toife. 

There  are  three  witnesses  who  are  vouched  in 
this  very  article,  who  certainly  could  have  proved 
a  very  considerable  part  of  it ;  they  are,  the  two 

men- 
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men-servants,  and  the  black  frirl.     It  stands  how-  ^^*^»  *• 

.  *  Evans. 

ever  a  naked  charge,  without  evidence,  or  even  an 


attempt  at  evidence ; — ^a  charge  in  itself  almost  of  ^  -^"^'^  ^'^• 
direct  murder,  and  subject  to  all  the  observations 
which  I  have  made,  upon  the  impossibility  of  such 
a  fact  as  this  escaping  notice;  and  yet  not  a 
single  witness  is  produced  to  it !  Surely  it  is  not 
a  sufficient  apology  in  such  a  case  to  say,  that  it  is 
a  misfortune  that  it  could  not  be  proved  ;  because 
it  is  a  misfortune  which  must  have  been  perfectly 
known,  I  apprehend  to  the  party,  at  the  time  when 
she  inserted  this  article.  And  I  must  say,  that  to 
blacken  the  records  of  the  Court  with  an  accusation 
of  so  very  grave  a  nature,  without  calling  one  wit- 
ness to  support  it,  is  taking  something  of  .a  liberty 
with  the  Court,  and  is  taking  a  pretty  gross  one 
indeed  with  the  person  who  is  the  subject  of  such 
an  accusation. 

Upon  the  whole  history  of  the  voyage,  and  the 
facts  contained  in  it,  I  find  myself  compelled  to 
say,  that  I  have  no  evidence  which  satisfies  me, 
that  Mr.  Evans  has  acted  in  this  voyage  in  a  man- 
ner inconsistent  with  the  duties,  and  the  rights  of 
a  husband.  If  he  had  so  done,  it  is  impossible 
but  that  there  must  have  been  ample  evidence ;  on 
the  contrary,  a  great  part  of  the  evidence  is  abso- . 
lutely  irreconcileable  with  the  notion  of  such 
misconduct  having  been  practised.  The  evidence 
that  does  support  it  comes  .from  the  mouth  of  a 
person,  who  is  in  a  great  degree  disabled  by  her 
prejudices.  But  let  me  not  be  understood  to  in- 
sinuate, that  this  witness  comes  forward  to  deliver 
a  false  testimony.  I  am  firmly  persuaded  that  she 
believes  every  word  she  says  j  but  she  trusts  to  her 
resentments  rather  than  to  her  recollections ;  she 

brings 
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EvAMs  V.    brings  with  her  sii^cere'intentions,  but  she  does  not 

X!<VANS* 


.  bring  a  dispassionate  mind ;  she  does  not  bring 

2d  Juiv  1790.  that  caution,   and  that  sobriety  of  mind,  which 

belong  to  a  witness,  deposing  in  a  Court  of  Justice, 

upon  matters  by  which  the  character  of  another 

individual  may  be  so  deeply  affected. 

The  voyage  ended  in  the  middle  of  September, 
she  being  then,  I  think,  as  was  observed  by  Dr. 
Laurericej  not  above  three  months  pregnant ;  and 
about  six  weeks  of  this  time  had  been  spent  upon 
the  voyage  from  the  Western  Isles  to  the  chops 
of  the  Channel;  so  that  the  pregnancy  is  clearly 
proved,  I  think,  to  have  been  in  such  a  state  of 
mere  incipiency,  during  some  of  the  facts  spoken 
to,  that  it  cannot  be  understood  to  make  any  ma- 
terial ingredient  in  the  cruelty. 

Upon  their  arrival  they  were  received,  as  far  as 
appears,  with  affection,  and  with  politeness,  by 
their  friends  on  both  sides.  Nothing  transpires  of 
all  these  horrible  businesses,  which  had  happened 
on  board  this  ship.  Mr.  Evans  is  proved  by  Mr. 
Tluickeray  to  have  then  possessed  his  good  opinion, 
and  that  of  other  persons  of  his  family. 

What  is  Mr.  JEvans*  behaviour  upon  his  arrival  ? 
In  three  or  four  days  he  invites  Mrs.  Harth,  a  per- 
son not  very  acceptable  to  himself,  but  the  friend 
of  his  wife ;  he  likewise  desires  Mr.  Paumier  to 
give  her  all  necessary  attention,  to  give  her  every 
possible  attention  during  her  illness.  He  soon 
after  goes  over  to  France  with  her,  where  he 
engages  in  his  service  a  Mademoiselle  Bobillier^  a 
young  French  woman,  at  the  express  request  of 
his  wife :  they  return,  and  they  settle  in  Bond 
Street.  Mr.  Thackeray^  to  whom  I  very  much 
adhere  during  the  whole  of  this  business,  says, 

Thut 
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That  Mr.  JEvaus*  general  conduct  and  behamaur    ^▼^'"v- 
to  Mrs.  Evans  was  very  attentive ;  and  that  he  saw ' 


nothing  improper  therein^  till  near  the  time  of  her  ^  ^^^y  "^• 
lying-in:  he  admits  too  that  Mr.  JS^vani  supplied 
her  liberally  with  money  till  almost  the  time  of  the 
unhappy  separation. 

The  evidence  of  this  BohUJier  is,  thai  she  her- 
self neoer  was  a  witness  to  any  quarrel  between 
them;  but,  that,  she  says,  was  mere  craft  on  his 
part;  for  she  infers,  fronr  tears  which  she  has 
found  Mrs.  Evans  in,  and  the  Counsel  have  laid 
much  stress  upon  these  tears,  that  there  must  have 
been  secret  ill-treatment.  I  own,  that  tears,  in  the 
case  of  a  very  nervous  person,  do  not  seem  to  me 
to  lay  the  foundation  of  any  very  conclusive  evi- 
dence one  way  or  the  other. 

In  January^  going  to  a  ball  at  Mr.  Hastings^ 
she  had,  somewhere  or  other,  I  think  it  is  not 
clearly  proved  where,  the  accident  of  a  fall.  It  is 
^ken  to  by  a  great  number  of  witnesses  on  both 
sides.  This  fall  was  not  the  occasion  of  much  im- 
mediate injury,  as  far  as  appears:  this  appears 
however  from  many  of  the  witnesses,  that,  upon 
that  occasion,  Mr.  Evans  acted  with  a  very  laudable 
tenderness.  He  carried  her  up  stairs  in  his  arms. 
He  applied  to  Mr.  Paumier  to  recommend  a  doctor, 
having  his  apprehensions  of  the  consequences  which 
it  might  occasion :  Doctor  Denman  was  the  person 
who  came.  And  it  appears  that  she  actually  did 
miscarry  within  three  or  four  days  after  this  fall. 
To  be  sure,  the  argument  of  ''post  hoc,  ergo 
propter  hoc^''  that  because  the  miscarriage  im- 
mediately followed,  therefore  it  was  occasioned  by 
that  which  it  followed,  is  not  a  very  conclusive 
one ;  for  it  is  no  very  easy  matter  to  trace  a  mis- 
fortune 
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^AKs».     fortune  of  this  sort  to  a  precise  cause,  and  with 
such  exactness  as  to  say  that,  either  in  the  whole 


2d  July  1790.  or  in  part,  it  was  owing  to  the  fall,  and  to  nothing 
else.  But,  however,  this  at  least  is  clear,  that  to 
her  nurse,  Mrs.  Tate,  a  confidential  person  most 
certainly,  Mrs.  Evans  did  herself  ascribe  her  mis- 
carriage to  that  accident.  It  certainly  is  not  im- 
probable, though  no  immediate  injury  had  hap- 
pened ;  because,  as  it  is  generally  understood, 
fright,  alarm,  and  agitation  of  spirits,  frequently 
do  precipitate  such  matters;  and  what  makes  it 
more  probable  in  this  instance  is,  that  it  is  in  proof 
that  this  lady  was  in  the  habit  of  miscarrying,  for 
it  is  proved  she  had  had  two  miscarriages  before 
her  return  to  Europe. 

Yet,  in  her  libel,  Mrs.  Evans  herself  has  ascribed 
the  miscarriage  to  a  very  different  cause  ;  for  it  is 
pleaded,  that  it  was  occasioned  wholly  hy  the  pain, 
anxiety y  and  terror  that  she  was  contimtally  in,  from 
the  cruel  treatment  of  Mr.  Evans.  I  have  above 
stated  what  Mr.  Evans'  visible  conduct  was,  from 
Mrs.  Evans*  own  witnesses ;  from  her  own  family  ; 
from  persons  of  honour  and  of  caution,  and  who  cer- 
tainly would  not  have  dissembled  it,  had  it  been 
otherwise.  What  was  not  visible  must  be  merely 
conjectural,  and,  in  my  apprehension,  very  per- 
versely so,  if  it  is  to  be  represented  as  opposite  to 
that  which  was  visible.  To  what  this  miscarriage 
was  imputable  I  do  not  pretend  to  say ;  but  I  do 
say,  that  it  was  not  owing  to  the  cruel  conduct  of 
Mr.  Evans ;  because,  if  it  had,  it  is  most  perfectly 
clear,  that  such  conduct  must  have  been  proved. 
Now,  to  whom  is  it  known,  that  Mr.  Evans  was 
the  author  of  that  miscarriage  ?  Why,  to  one  wit- 
ness only, — to   Mademoiselle   BobilHery  a  young 

woman 
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woman  of  the  age  of  twenty-five,  who  does  take     Evans  i». 


Ftans. 


upon  herself  positively  to  swear, — that  this  pre-  ^ 
mature  delivers/ — I   use  her  own  words — was  en-  ^Juiyiioo. 
tirely  occasioned  by  the  unkind  behaviour  of  Mr. 
Evans  to  his  wifcy  and  for  want  of  proper  attention 
to  her  during  her  pregnancy. 

As  this  witness  makes  a  pretty  conspicuous 
figure  in  this  cause,  it  is  necessary  to  consider  a 
little  who  she  is.  Her  deposition,  upon  the  face 
of  it,  is  highly  coloured  and  inflamed,  very  de- 
scriptive, full  of  image  and  epithet,  something  in 
the  style  really  of  a  French  novel,  of  the  trash  of  a 
circulating  library.  At  the  time  of  her  giving 
in  her  deposition,  it  is  also  in  proof  that  she  had 
had  a  pretty  acrimonious  suit  with  Mr.  Evans. 
She  is  a  young  woman,  who  having  been  first 
known  to  Mrs.  Evans,  upon  her  former  excursion 
into  France  J  was,  on  this  second  excursion,  taken 
into  the  family  as  a  governess,  and  was  brought 
to  England  in  November;  she  therefore  was  in 
the  service  only  two  months  of  the  pregnancy, 
and  she  most  positively  declares,  his  visible  beha- 
viour to  Mrs.  Evans  was  perfectly  proper  during  the 
whole  of  the  time. 

She  appears  to  have  been  on  terms  of  great  in- 
timacy and  confidence  with  Mrs.  Evans.  I  need 
not  observe  upon  the  abuse  that  is  too  frequently 
made  of  that  sort  of  situation.  Female  friendships 
are  often  hazardous,  in  the  case  of  married  women, 
but  of  all  friendships,  humble  friendships  are  the 
most  dangerous.  The  humble  friend  has  an  ob- 
vious interest  in  falling  in  with  the  present  hu- 
mour ;  in  creating  and  in  inflaming  difierences 
between  the  husband  and  the  wife ;  in  acquiring 
importance   to  herself  by  being  a  sort  of  third 

G  estate 
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EvAN8».     estate  in  the  family.     I  own  I  cannot  but  think 


Evans. 


-that  it  has  been  a  very  great  misfortune  to  this 
2d  July  1790.  family,  that  this  person  ever  became  a  member 
of  it ;  for  in  thi^  1  am  clear,  that  if  she  aggra- 
vated matters^  in  her  reports  to  Mrs.  Evans,  only 
half  of  what  she  has  done  in  her  reports  to  me, 
she  has  employed  an  activity  that  has  been  most 
fatally  successfiil  in  troubling  the  repose  of  this 
family. 

To  be  sure  it  is  a  monstrous  proof  of  an  inten- 
tion to  exaggerate,  beyond  all  decency  of  appear- 
ance, that  this  witness,  who  had  been  little  more 
than  two  months  in  the  family,  takes  upon  herself 
positively  to  say,  that  this  miscarriage  was  owing 
to  her  being  kept,  during  the  whole  period  of  her 
pregnancy,  in  a  state  of  persecution.     Taking  this 
assertion  in  th€  most  qualified  way,  it  is  a  very  un- 
warrantable  assertion,  undoubtedly,  for  the  wit- 
ness to  throw  out.     What  possible  confidence  can 
I  then  have,  that  any  thing  she  says  is  true,  when 
I  find  her  swearing  at  random  to  what  it  is  im- 
possible she  could  know,  whether  it  be  true  or  not  ? 
The  fact  is,  she  is  not  supported  by  any  one  wit- 
ness in  the  case :  there  is  not  another  witness  ex- 
amined, on  the  part  of  Mrs.  EvanSf  who  refers  the 
miscarriage  to  the  same  cause.     Mrs.  Thackeray 
makes  no  reference   of  it  to  that  cause;    Mrs. 
Evans  herself  makes  no  reference  of  it  to  that 
cause ;  she  refers  it,  in  her  conversation  with  Mrs. 
Taie,  to  another  cause  entirely :  to  Dr.  Denman, 
and  to  Mr.  Paumier,  she  does  not  pretend  to  in- 
sinuate that  it  is  the  effect  of  any  such  ill-treat- 
ment.    And  as  to  his  want  of  attention  to  her, 
which  is  stated  by  this  witness,  it  is  most  positively 
contradicted  by  the  person  who  must  know  it  best ; 

that 
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that  is,  by  the  very  apothecary  who  attended  her,     ^^""  *• 

and  who  speaks  in  the  strongest  and  most  unre* 

served  terms,  to  the  care  and  attention  shewn  to  ^^  -^"'y  "^• 
her  by  Mr.  Evans. 

The  libel  pleads,  in  the  eleventh  article,  to  this 
effect : — That  after  the  arrival  of  Mr.  Evans  and 
his  ynfe  in  England^  and  whilst  they  resided  in  Bond 
Street^  she  was  delivered  of  a  seven  months*  child; 
which  premature  birth  was  wholly  occasioned  by  the 
pain,  anxiety,  and  terror  she  was  continually  in, 
from  the  cruel  treatment  of  Mr.  Evans ;  and  that 
whilst  she  was  in  labour,  he  barbarously  refused  to 
call  any  assistance  to  her ;  and  when,  at  last,  assist- 
ance was  had,  he  obliged  her  attendants  to  leave  her, 
when  he  bolted  the  door  upon  her,  and  detained  her 
from  them  for  more  than  an  hour,  notvnthstanding  the 
pains  of  labour  were  then  severely  upon  her,  and 
her  life  was  in  imminent  darker,-  for  want  of  asstst- 
once :  and  that  after  her  delivery,  she  was  for  six 
weeks,  or  thereabouts,  confined  to  her  room,  in  a 
very  low,  weak^  and  languishing  condition,  and  her 
life  was  despaired  of;  notwithstanding  which,  Mr. 
Evans  greatly  disturbed,  harassed,  and  tormented 
her,  by  frequently  making  great  noises,  and  by 
knocking  and  thumping  in  her  bed-chamber,  and 
thereby  preventing  her  from  taking  any  rest ;  and 
also  by  suffering  and  allowing  his  men-servants  to 
make  great  uproars  and  disturbances,  when  intoxi- 
cated, over  her  head;  all  which  endangered  her  life. 

Now  here  we  are  all  agreed :  the  counsel  on 
both  sides  concur  in  the  atrocity  of  this  conduct ; 
because,  if  it  be  true,  that  he  treated  his  wife 
in  this  brutal  manner,  in  an  hour  when  every 
animal  and  every  moral  feeling  called  for  his  ten- 
derness, he  is  one  of  the  most  disgraceful  excep- 

G  2  tions 
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Evans  v.     tions  to  humau  nature  that  one  haa  ever  heard  of : 

l!.VAN8.  ' 

a  more  enormous  conduct  cannot  be  figured  by  the 


2d  July  1190.  imagination;  thus  to  attempt  the  life  of  his  wife, 
and  the  life  of  his  own  infant,  is  a  cruelty  that 
out-herods  Herod.  It  is  impossible  that  the  friends 
of  any  woman  should  suffer  him  to  live  one  minute 
afterwards  with  her,  if  they  were  not  destitute  of 
ebmmon  sense,  as  well  as  common  humanity. 

Bobillier  is  the  principal  witness  upon  this  ar- 
ticle. I  had  almost  said  the  only  witness ;  and  I  am 
satisfied  that  the  account  which  she  gives  is  utterly 
discredited,  even  by  herself,  as  well  as  by  the  other 
witnesses  who  are  vouched  for  this  article. 

The  account  that  she  gives  is  this : — ^That  *'  in 
the  month  of  January  1788,  she  was  delivered  of 
a  seven  months*  child ;  which  premature  birth  was 
entirely  occasioned  by  the  unkind  behaviour  of 
Mr.  Evans  towards  his  wife^  and  for  want  nf 
proper  attention  being  paid  to  her  by  him  during 
her  pregnancy ;  she  having  been  constantly  kept^ 
during  the  whole  period  of  her  pregnancy^  in  a 
state  of  agitation  of  mind^  by  the  teazing  contra- 
dictory behaviour  of  her  said  husband^  who  never 
suffered  her  to  have  a  minute's  peace^  and  who 
always  took  occasion  to  quarrel  with  her  from  the 
most  trifling  occurrences.  That,  about  two  o'clock 
in  the  morning  of  the  day  on  which  Mrs.  JEvans 
was  so  brought  to  bedj  Mr.  JEvans  came  into  the 
deponent's  bed-chamber^  and  having  awoke  her^ 
he  told  her  that  Mrs.  JEvans  wished  to  speak  with 
her.''  'Riis  is  the  proof  that  this  gentleman  bar- 
barously refused  to  call  assistance,  when  he  was 
the  very  first  person  that  got  up  and  went  into  the 
apartment  of  this  confidante,  and  for  this  express 
purpose.    "  She  went  into  her  apartment^''  she  says, 

''and 
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and  then  gave  her  such  linen  as  was  necessary  for     Evans©. 

her  situation."     What  she  means  by  that  expres- 

sion  is  not  very  clearly  to  be  understood,  because  '^^  -^"'y  ^'''^^• 
it  is  most  clear  from  what  follows,  that  she  had 
not  any  idea  that  at  that  time  Mrs.  Evans  was 
going  to  miscarry ;  for  she  goes  on  to  say,  that 
"  neither  the  deponent^  nor  Mrs.  Evans^  as  she 
verily  believesy  had  then  any  idea^  that  she  was 
going  to  miscarry;  the  pains  she  suffered^  and 
the  symptoms  attending  them,  being  entirely  dif- 
ferent  to  what  the  deponent  understood  had  been 
the  case  on  her  first  lying-in :  that  Mrs.  Evans 
then  informed  the  deponent  of  her  having  made 
Mr.  Evans  acquainted  unth  what  she  felt,  and  the 
deponent  verily  believes  that  he  well  Anew  that  his 
said  wife  was  then  in  the  pains  of  labour  and  going 
to  miscarry J^'  That  is  to  say,  these  two  women, 
this  woman  of  the  age  of  twenty -five ;  the  other 
lady,  who  had  had  children,  and  who  had  twice 
miscarried  before,  have  no  suspicion  of  what  is 
going  to  happen ;  but,  for  the  purpose  of  making 

m 

out  an  act  of  cruelty,  he  is  to  be  affected  with 
the  knowledge  of  this  circumstance,  with  the 
knowledge  of  a  fact,  of  which  these  two  women, 
as  she  declares,  were  themselves  utterly  in  igno- 
rance. 

She  goes  on  to  say,  that  **  he  desired  the  depo- 
nent to  return  to  her  apartment,  and  said  that  he 
would  give  her  notice  if  she  became  worse;  that 
Mrs.  Evans  then  told  the  deponent,  that  she  unshed 
her  to  stay  by  her;  but  Mr.  Evans  having  ex- 
pressed his  intention  to  abide  by  J^er  himself,  Mrs. 
Evans  did  not  dare  to  insist  on  the  deponenVs  con-, 
tintuince  unth  her,  for  fear  of  the  resentment  of 

Mr.  Evans.'' 

That 
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^Va'nV'         '^^^^  ^^^  continuaniee  waB  pr€S|»ed  is   not  at  all 
stated.     Mrs.  JEvam  desired  she  might  jstay ;   her 


2d  July  n 90,  ijugjjaad  said  he  would  stay,  in  order  to  give  no- 
tice if  the  intervention  of  any  otfajer  person  wa» 
necessary.  This  d^pire,  from  what  appears,  waa 
immediately  given  up,  and  this  woman  accordingly 
returned  to  her  own  hed-chamber.  About  genen 
o'clock  on  the  following  morning ^  she  says,  she  went 
into  the  bed-chamber  of  Mrs.  Thackeray ,  the  mter 
of  Mrs.  Evans,  who  was  then  on  a  vmt  to  ker^  whom 
she  acquainted  with  what  had  happened  in  the  course 
of  the  night.  I  think  she  would  have  aeted  at  least 
with  as  much  prudence,  if  she  had  done  this  at 
the  very  moment  when  she  had  been  aummoned 
by  Mr.  Evans.  She  howevCT  acquainted  her  then 
with  what  had  p^Bsed,  and  Mrs.  Thackeray  in- 
stantly said,  she  was  sure  her  sister  was  going  to 
miscarry^  and  she  immediately  got  up.  Mrs.  Thack^ 
eray  then  sent  for  Mrs.  Webb,  the  mother  of  Mrs. 
Evans,  and  Dr.  Denman;  they  both  came  about 
half  after  ten  o'clock  in  the  mmrdng^  at  which  time^ 
Bobillier  goes  on  to  say,  Mr.  Evans  was  still  in  the 
bed-chamber  with  Mrs.  Evans^  and  had  not  himself 
given  any  directions  whatever  in  regard  to  her,  aZ- 
though  fully  aware  of  her  dangerous  sittiation ;  in 
short,  that  he  remained  so  many  hours  perfectly 
cognizant  of  the  situation  of  his  wife,  without  giv- 
ing any  directions  with  regard  to  her. — ^Now  let 
us  inquire  what  TomUm  says  on  this  part  of  the 
cause.  But  I  must  first  take  notice,  that  Tomlins 
is  the  waiting-maid  of  Mrs.  Evans,  and  a  witness 
who  is  examined  on  her  side ;  yet  she  is  a  witness 
whom  they  have  not  thought  fit  at  all  to  examine, 
to  this  matter  of  ik^  lyii^g-in.  All  that  she  de- 
poses on  the  subject  comes  out  upon  the  interro- 
gatories 
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gatories  put  by  Mr.  Evans.     In  the  next  p]ape  I     ^^tam  ». 
must  take  notice,  that  there  is  another  person,  and 


that  is  the  nurse,  who  must  have  also  been  eogni-  2^  J^h  it«». 
zant,  and  in  a  very  informed  degree,  of  every 
thing  that  passed;  and  it  is  a  circumstance  that 
cannot  escape  the  observation  of  the  Court,  that 
this  nurse  is  not  at  all  produced  on  thid  side. 
Why,  it  is  impossible  but  that  these  two  pei^ons 
must  have  known  every  thing  that  happ^ied  upon 
this  occasion. 

Tomlins^  however,  is  eacamined  upon  interro- 
gatories as  to  this  fact,  and  wbut  ^\m  says  is  this ; 
that  in  the  morning  the  hauie-maid  told  her^  that 
Mrs.  JEvans  had  been  ill  ever  since  three  or  four 
0^  clock  in  the  morning ;  that  she  the  respondent  ^  going 
up  between  eight  and  nine  the  same  morning ,  found 
Mrs.  EvaTis  in  bed^  crying ;  when  she  told  the  re- 
spondent she  was  ill^  but  knew  not  what  was  the  matter 
with  herself;  but  the  respondent^  from  the  account 
she  gave  her^  thought  she  was  in  labour;  and  the 
respondent  almost  wmediately  went  dotvn  and  told 
tJ$e  circumstance  to  Mr.  Evans ;  who  desired  her  to 
send  for  the  Doctor  as  guiek  as  possU)le. 

Then  it  is  proved  by  this  witness,  that  at  this 
time  Mr.  Evans  was  down  stairs,  though  BobUlier 
positively  swears  that  he  was  shut  up  in  the  room 
with  her  till  between  nine  and  ten  oVlock.  He  was. 
then  down  stairs,  and,  upon  the  first  intimation  of 
an  opinion  given  to  him  that  she  was  going  to 
miscairy,  he  did  immediately  order  a  doctor  to  be 
sent  for  as  quick  as  possible.  That  he  had  not 
himself  given  any  directions  with  regard  to  her, 
where  is  the  wonder  ?  why,  were  there  not  wc^ouen 
in  the  house,  upon  whom  that  office  naturally 
devolved  ?     Mrs.  Thackeray ,  her  own  sister,  waft  ixx 

the 


88  CASES  DETERMINED  IN  THE 

^EvIm  '     *^^  house.     Why,  is  it  to  be  understood  that  on  such 

occasions  it  is  a  duty  which  adheres  so  close  to 

^  July  \790.  ^Yie  character  of  husband,  that  it  cannot  by  any 
possibility  be  discharged  by  deputy  ?  Is  it  to  be 
insisted  that  it  was  his  duty,  and  his  duty  alone, 
to  give  such  directions  himself;  and  that  it  is  a 
crime  in  him  that  he  relies  upon  the  discretion  of 
the  persons  about  her  ?  This  is  such  an  imputa- 
tion that  would  affect  the  character  of  almost  every 
married  man,  if  it  was  permitted  to  weigh  for  one 
single  moment.  However,  he  then  came  out  of  his 
bed-chamber^  as  Bobillier  says,  but  not  before  the 
arrival  of  Doctor  Denman.  She  says,  Mrs.  Evans 
told  her  a  great  deal  of  conversation,  and  taking 
hold  of  her  by  the  handy  begged  her  not  to  leave  her 
any  more.  This  is  one,  amongst  many,  of  the 
proofs  of  that  sort  of  unhappy  intimacy,  I  think, 
which  subsisted  between  these  two  persons.  She 
goes  on  to  say,  that  Doctor  Dermian  being  after- 
wards introduced^  immediately  told  Mr.  EvanSy 
Mrs.  Webb,  and  Mrs.  Thackeray ,  that  she  was 
going  to  miscarry ;  and  the  said  ladies  last-mentioned 
thereupon  sent  for  a  nurse  to  attend  Mrs.  Evans, 
but  Mr.  Evans  gave  himself  no  concern  about  it. 
Why,  what  concern  was  he  to  give  himself  about 
it?  The  doctor  was  called,  and  the  nurse  was 
called.  What  then  remained  for  the  husband  to 
do  ?  I  should  have  been  glad  to  have  had  it  stated, 
by  either  of  these  ladies,  what  the  proper  or  possible 
conduct  of  a  husband  in  such  a  situation  should 
have  been. 

Bobillier  then  goes  on  to  say,  that  he  afterwards 
burst  into  the  room  in  a  very  abrupt  manner,  so  as 
greatly  to  alarm  and  terrify  Mrs.  Evans,  who  was 
then  in  the  pains  of  labour,  and  said,  that  they  had 

got 
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lot  his  tea-pot ;  which  was  immediately  sent  out  to     £vans  v. 
him.     Mrs.  Thackeray  mentions  the  same  circum- L 


stance  of  the  tea-pot;  but  not  one  word  of  this  2d/tt/yi79o. 
abrupt  manner,  which  had  the  effect  of  frightening 
this  poor  lady,  in  this  situation  :  all  that  she  says 
is,  that  he  put  his  head  into  the  room^  made  enquiry 
after  his  tea-pot^  but  made  no  enquiry  after  Mrs. 
Evans.  This  then  is  the  whole  of  the  cruelty  ; 
that  when  he  came,  having  some  particular  fancy 
for  this  tea-pot,  which,  perhaps,  was  not  in  parti- 
cular use  at  that  time,  he  desired  to  have  it  out, 
and  retired  without  at  that  moment  making  a  par- 
ticular enquiry  after  his  wife. 

Another  fact  of  cruelty  is,  that  he  refused  the 
nurse  the  elbow  chair.  That  every  body  knows,  is 
one  of  the  high  prerogatives  of  these  ladies,  upon 
such  an  occasion ;  and  one  would  have  expected, 
that  the  nurse  herself  would  have  come  forward, 
with  no  little  acrimony,  on  such  an  account :  but 
on  the  contrary,  she  is  examined,  and  I  don't  find 
Uiat  this  circumstance  of  the  elbow  chair  has  made 
that  impression  upon  her  mind  which  it  seems  to 
have  done  upon  that  of  Mademoiselle  Bobillier. 

I  come  now  to  that  which  is  the  most  atro- 
cious fact  in  the  cause,  and  a  most  atrocious  one 
it  is — that  after  it  was  fully  ascertained,  that  this 
lady  was  going  to  miscarry,  this  gentleman  turned 
out  the  attendants,  and  kept  this  unhappy  lady  by 
force,  with  the  pains  of  labour  then  upon  her,  to 
the  manifest  danger  of  her  own  life,  and  to  that  of 
his  own  infant,  and  kept  her  shut  up,  absolutely 
excluding  all  sort  of  assistance. 

This  is  what  is  positively  sworn  to  by  this 
Mademoiselle  Bobillier.  I  own  upon  the  face  of  it, 
it  is  a  thing    grossly   improbable ;   knowing,   as 

every 
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^E^Aw'    ^^^y  ™^^ doeB^ tha natural  and  tha laudable  warmth 


of  woiueu  respecting  a  business  of  this  nature- 


2d  July  1790.  ^jj^  delivery  of  another  woman.  I  think,  there- 
fore, it  i§  impossible  but  that,  if  a  barbarity  of  this 
nature  had  passed,  nothing  could  have  stopped  the 
women  who  were  in  the  house  from  making  their 
iqaiTiedij^te  way  to  the  assistance  of  this  lady  ;  and 
I  am  v^ry  sure,  that  nothing  would  have  stopped 
them  from  making  their  way  to  this  Court,  to  give 
a  representation  of  what  had  happened.  There  is 
not  a  jingle  witness  wko  comes  forward  to  say  one 
word  about  it;  and  yet  the  nurse  has  been  ex- 
amined, who  is  stated  to  have  been  in  the  outer 
apartment,  and  to  whom  it  is  positively  said  to  have 
given  great  uneasiness;  Bobillier's  words  being, 
to  the  great  surprise  and  disappointment  of  her  mother^ 
of  this  deponent  (Sobillier),  and  of  the  nurse  ^  who 
tfias  uneasy  thereat,  for  fear  of  the  bad  consequences 
which  might  attend  the  delay. 

What  the  nurse  says  is  tUs,  that  she  has  every 
reason  to  bdieve,  that  Hrs.  Evans  V9S,  during  her 
lying-io,  attended,  by  proper  persons,  and  had 
proper  assistance,  comfort  and  support;  that  she 
has  ^m  Mr.  JEvans  i^veral  times  carry  his  wife  in 
his  arms,  and  treat  her  with  great  tenderness  and 
affeclioa ;  that  she  knows  not  that  the  premature 
birth  was  occasioned  by  the  ilUtreatment  of  Mrs. 
Evans  by  Mr.  Evans,  and  n^er  heard  the  same 
while  she  continued  to  attend  her,  and  never  unt- 
nessed  any  ill-treatment  of  him  towards  her.  That 
Mr.  Evans  did  not  in  herpresenccy  or  to  her  know- 
ledge, when  she  was  in  labour,  refuse  to  call  any 
assistance,  or  oblige  her  attendants  to  leave  her,  or 
detain  them  from  her,  nor  was  her  life  in  danger 
for  want  of  proper  or  any  asmtg,nce.    This  then 

is 
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is  the  account  given  by  this  nurse,  wfco  is  veuched     ^^^^' 
as   a  person   upon  whose  mind   this  transaction  - 


made  this  deep  impression.  ^  "^^^  ^'^^' 

BobUlier  goes  on  to  say,  that  she  verily  believes 
that  the  life  of  Mrs.  Mvans  was  in  danger  hy  the 
cruel  behaviour  of  Mr,  Evans  towards  her  9  as  well 
during  the  night  preceding  the  deUvenff  as  during 
the  time  she  was  locked  up  in  the  room. 

I  have,  in  opposition  to  that,  th^  evidence  of 
Frances  Tilbury y  who  was  the  hou«e«-maid;  of 
Mary  Tate,  who  was  the  nurse ;  of  Mary  Maycdl, 
the  wet-nurse;  of  Dr.  Denmany  ^dof  Mr.  Pmtmier; 
and  J  ask  if  it  |s  possible  that  all  or  a^y  of  this 
could  have  bappeiiedy  and  that  not  one  of  these 
persons  should  speak  at  all  to  the  msUter?  Is  it 
possible  that  they  should  have  given  a  repre* 
sentation  of  it  so  totally  ineonsistenj;  ?  But  look  at 
the  conduct  of  the  parties  in  this  case.  What  is 
proved  ?  Undoubtedly  the  mother,  who  had  come 
at  this  time;  undoubtedly  Mrs.  Thackeray j  who 
was  in  the  house  at  the  beginning,  must  have  fir«d 
with  indignation  upon  fluch  an  opcasion.^  But 
lliere  is  nothing  of  this  sort  intimated  in  thie  evi- 
dence of  Mrs.  I%ackeray.  The  aeoouiit  sh^  gives 
is  simply  this : — That  she  was  ai  Mr.  Evans^  in 
Jasumry  1788,  and  then  saw  herdster,  Mrs.  Evans, 
and  sUdd  there  with  her  four  days ;  that  Mrs.  Evans 
then  spoke  of  her  expecting  to  he  delivered  t»  two 
months  from  the  said  time ;  but  that  on  the  last  morn- 
ing of  her  being  there,  the  deponent  understood  Mrs. 
Evans  was  very  ill,  and  was  in  b^d  with  Mr.  Evans; 
and,  being  about  seven  o'clock  in  the  piomiag,  the 
deponent  was  alarmed  by  the  account,  and  desired 
of  the  servant  who  told  herjf  the  cireumstanee,  that 
tie  doctor  siosdd  be  sent  for.  Very  properly,  with- 
out doubt ;  Mrs.  Thackeray  was  the  proper  person 

to 
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Evans  v.     jq  have   delivered   these  orders :   and   as   to  the 

Evans. 

-formality   of   sending  to  the   husband,   that  the 


2d  July  1790.  orders  might  be  delivered  through  him,  that  was 
a  formality  that  might  certainly  be  very  well  dis- 
pensed with.  About  nine  o^ clock  in  the  same  morn- 
ing^ Mrs.  Thackeray  says,  she  made  enquiry  whether 
the  doctor  had  been  sent  for  ?  when  she  understood^ 
to  her  surprise,  he  had  not;  on  which  she  sent  a 
message  to  Mr,  JEvans,  desiring  he  would  not  delay 
a  moment  sending  for  the  doctor ,  as  he  knew  her  to 
be  in  a  very  dangei'ous  critical  way.  This  is  about 
nine  o'clock ;  though  BoMllier  has  sworn,  that 
between  nine  and  ten  she  found  him  shut  up  with 
her  in  the  room,  and  that  nothing  had  been  done. 
Now,  there  is  no  proof  in  this  case  at  all,  that  this 
message  was  delivered  to  Mr.  Evans.  However, 
Mrs.  Thackeray  goes  on  to  say,  that,  understanding 
Mr.  Evans  had  arose^  she  went  into  his  room,  and 
found  Mrs.  Evans  in  bed  therein ;  that  she  was  very 
feverish^  greatly  agitated,  and  in  pain,  and  she 
thought  her  in  labour ;  that,  about  eleven  o'clock  the 
same  day,  she,  the  deponent,  was  making  tea  for  Mrs. 
Evans  in  her  room,  when  Mr.  Evans  came  to  the 
dooTy  and,  putting  his  head  into  the  room,  told  the 
deponent,  that  she  had  got  his  tea-pot,  but  made  no 
enquiry  about  Mrs*  Evans ;  that  shortly  afterwards 
Dr.  Denman  came,  and  confirmed  the  certainty  of 
her  being  in  labour. 

All  then  that  I  see  proved  in  this  case,  by  Mrs. 
Thackeray,  is  this  ;  that  she  in  the  morning  gave 
very  proper  orders,  that  the  man-midwife  should 
be  sent  for;  that  the  man-midwife  was  not  sent 
for,  as  he  ought  to  have  been,  owing  to  the 
neglect  of  the  person  who  received  those  orders, 
but  not,  as  it  appears,  owing  to  the  neglect  of  Mr. 

Evans : 
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Mvans :  that  between  nine  and  ten,  understanding     ^y^Ns''' 
he  had  not  been  sent  for,  she  then  sent  a  message, 


desiring  that  he  might  be  sent  for;  and  there  is  2d/a/j/i79o. 
evidence  over  and  over  again  in  this  case,  to  shew 
that  Mr.  Evans  not  only  did  send,  in  the  manner 
which  has  been  mentioned,  but  that  he  did,  what 
most  husbands,  I  presume,  don't  think  them- 
selves under  any  moral  obligation  to  do  ;  and  that 
is,  that  he  actually  took  his  hat,  and  went  out 
upon  the  business  himself.  But  what  weighs 
most  with  me  in  this  case,  and  which  is  constantly 
uppermost  in  my  mind,  and  repels  every  intima- 
tion of  this  sort,  is  the  consideration  of  what  was 
the  behaviour  of  the  persons  who  must  best  have 
known,  and  most  deeply  have  felt,  the  misconduct 
of  Mr.  EvanSy  if  any  such  had  existed. 

Well,  the  delivery  is  eflTected,  and  is  happily 
effected;  the  child  is  born.  Now,  is  it  possible, 
that,  after  a  behaviour  so  atrocious  as  Mr.  Evans 
is  represented;  is  it  possible  that  no  resentment 
should  have  been  expressed  on  the  part  of  Mrs. 
Webhy  the  mother,  and  the  other  relations  of  the 
family  ?  This  is  absolutely  incredible.  It  is  proved 
by  Tilbury y  that,  presently  after  Mr.  Evans  hearing 
the  door  of  Mrs.  Evan£  room  open^  he  went  to  it, 
and  Mrs,  Webb  came  to  the  door^  and  plainly  told 
him  J  in  her  hearing  ^  "  Thank  God^  it  is  all  well  over 
with  Mrs,  Evans,  at  last!''  on  which  Mr.  Evans 
asked  her  what  Mrs.  Evans  had  got  ?  to  which  she 
replied,  a  girl;  and  Mr.  Evans,  about  an  hour 
afterwards^  went  into  the  room.  I  here  ask  if  it  is 
conceivable,  for  one  moment,  that  a  business  of 
this  sort  should  have  passed  off  just  as  smoothly  as 
if  nothing  had  happened  to  have  discomposed  the 
temper  of  any  one  person  who  was  concerned  in 

'      it 
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EvAMr.    it?    That  is  absolutely  impossible.     Taking  then 
the  whole  of  this  business,  without  entering  into 


2d/ttiyi79o.  the  more  minute  circumstances,  the  principal  con- 
clusion which  I  arrive  at  is  this,  that  there  is  no 
one  fact  in  this  case  which  I  shall  take  upon  the 
credit  of  that  witness  BobUlier.  Of  the  other  wit- 
nesses I  go  the  length  of  saying,  that  they  have 
deposed  with  passion ;  but  of  her  I  have  no  hesita- 
tion to  say,  that  she  has  deposed  absolutely  with- 
out principle. 

The  next  charge  is  that  of  making  the  noises, 
and  which  is  deposed  to  singly  by  BobilUer :  there 
is  not  another  witness  who  has  spoken  to  it.  Tate^ 
the  nurse,  who  must  have  heard  these  noises,  and 
who  must  be  a  nurse,  in  the  constitution  of  her 
mind,  very  different  from  all  other  nurses  that  one 
has  ever  heard  of,  if  she  was  willing  to  dissemble 
this  ill  behaviour  of  the  noises,  she  is  not  examined 
at  all  by  them.  Tamlins,  the  waiting-maid,  who 
must  have  been  frequently  in  the  room,  is  not 
examined  upon  the  subject,  Mayally  the  wet- 
nurse,  is  not  examined  upon  the  subject.  On  the 
contrary,  here  are  a  cloud  of  witnesses  who  depose 
the  reverse.  There  would  be  no  end  of  going 
through  them  all ;  there  is  Mayally  there  is  Frctzer, 
Tate,  Tilbury  f  who  all  depose,  una  ore^  that  they 
know  nothing  of  these  noises,  excepting,  that  when 
there  were  noises,  Mr.  Evans  interposed,  and  ex- 
pressed a  great  deal  of  resentment;  that  he 
Cautioned  his  servants  against  making  these  noises ; 
in  short,  that  he  did  as  much  as  any  master  of  a 
family  can  do  to  prevent  the  interruption  of  his 
wife's  quiet. 

As  to  his  genersLl  attention  to  her  during  her 
illness — they  have  pleaded   a  total  want  of  it; 

which 
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which,  to  be  sure,  wottld  have  teen  a  very  natural     ^£*^*J'- 

consequence  of  that  which  they  have   pleaded — : 

his  barbarous  tefusal  to  call  assistance.  But  his  ^J^^y^f^- 
attention  to  her  is  established  beyond  a  doubt : 
Tate  speaks  to  it ;  Mayall  speaks  to  it ;  Tilbury 
speaks  to  it ;  Dr.  Denman  speaks  to  it ;  Mr.  Pau" 
mer  speaks  to  it  more  fully.  I  do  believe,  that 
there  is  hardly  a  case,  in  which  a  husband  could 
collect  upon  thei  subject  so  m^ny  favourable  testi- 
monies, as  it  has  been  the  g^fKl  fortune  of  this 
gentleman  to  bring  together  of  that  fact*. 

After 

*  On  the  depositions  of  some  of  the  witnesses  referred  to  in 
this  and  other  parts  of  the  case,  an  allegation,  exceptive  to  their 
credit,  was  given  on  behaJf  of  Mrs.  Evans ;  and  opposed^  on  the 
grounds  noticed  in  the  obsetvations  of  the  Court.  These  observa- 
tions, as  they  discuss  the  general  principles  of  evidence  and  of 
practice  on  exceptive  pleas,  »e  here  introduced. 

Judgment. 

Sir  William  Scott — This  is  an  allegation  exceptive  to  the  credit  Gth  May  1790. 
of  witnesses, — end  it  is  objected,  amongst  other  things,  that  there 
has  been  improper  delay  in  introducing  it.     Some  delay  has  ap- 
peared in  the  progress  of  the  cause,  but  I  see  no  reason  for  saying 
that  the  allegation  is  liable  to  a  &.tal  objection  on  that  account 
alone,  if  in  its  contents  it  be  admissible.    This  cause  was  originally 
instituted  by  Mrs.  Evans  for  a  separation  by  reason  of  cruelty. 
In  her  libel  she  pleads — ^as  it  is  usual  (a),  though  not  necessary, 
and  is  sometimes  disadvantageous — Jier  virtuous  edueatiouy  and 
good  dispositioUi  and  her  excellent  conduct  in  the  characters  of  a 
wife  and  a  mother.     One  inconvenience  arises  from  an  article  of 
this  kind,  that  it  gives  opportunity  and  invitation  to  the  otiier 
party  to  counterplead,  in  contradiction  to  this  good  character,  as 
has  been  done  in  this  case,  in  which  a  countexplea  is  given  fall  of 
unfavourable  epithets  applied  to  her,  and,  amongst  others,  that 
she  is  a  woman  subject  to  habits  of  intoxication. 

Now  certainly  it  may  go  to  the  very  point  in  issue,  whether  she 
is  so  subject  or  not;  because  many  acts  in  a  husband,  which  would 
constitute  legal  cruelty  towards  a  sober  woman,  may  be  acts  of 

(a)  The  practice  has  since  been  discontinaed. 

necessity 
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Evans  v.         After  this  discussioii,  it  would  be  idle  for  me  not 

£VANS.  ^   ' 

to  say,  that  I  do  consider  the  whole  imputation  as 


2d  July  \79o.  an  absurd  calumny.  I  have  no  other  way  of  ac- 
counting for  the  conduct  of  the  relations.  If  the 
fact  had  been  as  is  pleaded,  it  is  impossible  but 
that  they  must  have  known  it;  and  if  they  had 
known  it,  they  must  have  been  destitute  of  all 
common  sense,  and  of  all  common  humanity,  if 
they  themselves  had  not  been  forward  in  loudly 
demanding  a  separation  the  very  day  after  it  had 
happened. 

From 

necessity  towards  one,  vlio  is  subject  to  such  an  odious  infirmity. 
It  might  be  no  cruelty  to  deprive  such  a  person  of  the  manage- 
ment of  her  family,  or  to  restrain,  upon  some  occasions,  her 
personal  liberty.  In  this  particular  case  Ukewise,  in  which  Mrs. 
Evans  is  pleaded  "to  be  a  woman  of  great  morbid  delicacy  f* — 
if  she  was  proved  to  be  guilty  of  habitual  intoxication,  it  would 
account  for  many  appearances  that  might  be  referable  to  that 
cause. 

It  has  been  made  a  question,  incident  to  the  general  argument 
on  these  objections,  what  is  the  duty  of  the  Examiner  ?  Whether 
he  should  have  admitted  particular  specifications  or  not  in  taking 
the  depositions.  And  it  may  be  a  matter  of  great  difiiculty  to  pre- 
scribe what  an  Examiner  is  to  do  in  all  cases.  To  lay  down  an 
universal  rule  is  impossible ;  but,  in  general,  he  should  strongly 
disincline  to  receive  specific  facts,  where  the  article,  admitted  by 
this  Court,  is  in  general  form. 

It  must  be  understood  to  be  the  intention  of  the  Court,  where 
the  articles  in  the  plea  are  general,  that  the  examinations  taken  upon 
it,  should  be  likewise  merely  general.  I  will  not  say,  that  cases  may 
not  arise  where  a  specification,  under  such  an  article,  may  be  re- 
ceived, particularly  in  cases  merely  civil ;  but  where  it  is  intro- 
duced, such  specification  should  be  exact  as  to  time,  and  place, 
and  all  other  material  circumstances :  for,  without  such  exact- 
ness, it  remains  little  better  than  the  general  plea.  The  present 
case  is  brought  for  dvil  relief,  but  founded  on  a  criminal  imputa- 
tion ; — ^the  charge  is,  that  he  has  treated  his  wife  with  want  of  due 
tenderness  ; — and  the  vindication  is,  that  she  is  a  person  of  such 
habits  as  to  make  the  want  of  tenderness  in  some  degree  justifiable. 

It 
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From  that  time  there  is  a  chasm  in  the  history     ^^*»  ^• 

of  actual  cruelty  till  the  fourth  of  October  1788 ; . 

of  actual  cruelty,  I  mean,  so  far  as  it  is  concerned  w^-^«*y  i^^- 
in  bodily  acts.  They  travel,  by  the  advice  of  Dr. 
Denman,  Bobillier  says,  that  Mr,  Mvans  made 
disagreeable  difficulties.  What  those  difficulties 
were,  I  don't  know ;  they  might  be  real  difficulties. 
Mr.  Evans  had  not  been  able  to  settle  his  affisdrs  in 
India,  and  it  might  have  been  very  inconvenient 
^to  him  to  leave  town;  and  the  difficulties  being 

real. 

It  thus  becomes  of  a  criminal  kind  as  to  her  also.  And  in  exa- 
mining on  the  general  chaige  of  habits  of  intoxication,  the 
Examiner  ought  not  to  admit  specification,  but  adhere  to  the 
form  of  the  plea.  And  it  is  a  general  rule,  that  wherever  specifi- 
cation is  introduced  it  shall  be  so  exact,  as  to  give  the  party  full 
opportunity  of  defence. 

Another  rule  by  which  the  conduct  of  Examiners,  particularly 
in  these  cases  of  character,  should  be  guided,  is,  that  the  facts 
allowed  to  be  stated  must  be  plain  and  simple^  and  not  such  as 
will  probably  run  into  intricacy  of  discussion  or  ambiguity.  In 
Wilson  y.  WethereU(a)f  which  has  been  quoted  by  counsel,  an 
aUack  was  made,  in  an  allegation,  upon  the  general  character  of 
an  individual.  Several  witnesses  were  examined  upon  it,  and  the 
Examiner  let  them  run  on  into  specifications.  Some  said,  they 
V  thought  him  a  bad  man,  because  he  had  defrauded  them,  as 

members  of  a  public  company.  Now,  fraud  itself  is  composed 
frequently  of  such  ingredients,  that,  to  establish  it,  might  occupy 
an  inquiry  of  some  years  in  a  court  of  equity.  How,  then,  could 
this  CoMit  entertain,  incidentally,  and  only  as  an  excrescence 
from  the  original  cause,  a  matter  which  might  easily  have  over- 
grown the  cause  from  whence  it  sprung  ? 

These  are  general  rules  fit  to  be  observed :  and  there  is  one 
more, — ^that  if  an  Examiner  entertains  a  doubt,  it  is  safer  for  him 
^  to  decide  in  the  affirmative,  and  to  receive  what  the  witness  can 
say,  than  to  reject  it  totally ;  because  the  Court  can  do  that  at 
last,  if  it  thinks  proper ;  and  there  is  no  irreparable  injury  done 
by  admission,  as  there  may  be  by  too  hasty  conclusion.   Subject 

fo)  Prerog.  27th  May  1789. 

H  to 
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^*r-    '««'*'  ™g^*  °o*  ^  *^e  less  disagreeable  for  being 
-. real.     But  however  they  do  travel ;  and  there  is  a 


2d  July  179a  gpace  of  nine  months,  I  think,  in  which  his  cruelty 
appears  to  have  been  in  a  pretty  deep  sleep.  How- 
ever, it  was  only  the  sleep  of  the  lion ;  for,  upon 
the  fourth  of  October,  an  act  of  barbarity  was 
practised,  which,  to  be  sure,  is  equal  to  any  of  its 
predecessors. 

It  is  stated  in  this  way  in  the  libel : — That,  (ifter 
Mrs.  Evans  recovered  from  her  lying^iny  Mr.  Mvans 

would 

to  these  observations,  I  shall  proceed  to  consider  this  allegation. 
The  first  article  is  general,  and  excepting  to  the  credit  of  certain 
witnesses,  as  persons  oi  infamous  character^  and  not  to  be  believed 
on  their  oaths.     It  has  been  disputed,  whether  such  an  article 
can  be  admitted  substantively,   or  only  as  introductory,  when 
offered  after  publication;  and,  most  certainly,  the  practice  has 
been  a  little  fluctuating  upon  that  subject.     By  the  ancient  text 
law,  to  which  it  is  most  safe,  in  such  variation,  to  adhere,  it  can- 
not be  admitted  substantively.  That  principle  is  to  be  found  in  the 
Decretals  (a).     Whether  the  more  ancient  practice  of  our  own 
Ecclesiastical  Courts  may  have  deviated  from  this  rule,  I  do  not 
find ;  but  it  was  considered  as  an  existing  rule  in  the  cajie  of  Cun^ 
nington  v.  Coxe  (6),  of  which  I  have  an  exact  note,  "  that  as  to  the 
mere  general  character  of  a  witness,  the  exception  ought  to  be 
taken  before  publication."  This  rule  was,  for  the  firsl  time  within 
my  memory,  impugned  in  Arabin  v.  Arabin{c\  where  there  was 
an  objection  taken  on  that  ground.    The  rule  was  sustained  in 
the  Consistory,  and  in  the  Arches ;  both  those  Courts  being  of 
opinion,  that  a  general  article  merely  ought  not  to  be  admitted 
after  publication.     The  cause  went  to  the  Delegates,  upon  appeal 
on  that  point  from  tiie  Court  of  Arches ;  where  the  party  appel- 
late being  anxious,  on  private  considerations,  to  have  the  cause 
heard  on  the  principal  merits,  and  not  thinking  that  incidental 
point  sufRciently  material  to  retard  the  proceedings,  consented  to 
the  repeal  of  the  two  former  sentences,  which  passed,  on  motion, 
by  consent,  and  wholly  sub  silentio.     But  when  that  cause  came 

(a)  Decret.  Greg.  lib.  2.  tit.  19.  c.  9. 

(b)  Prerog.  28th  June  1761. 

(e)  Consist.  15th  July  1786.     Arches  ISth  February  1787. 

en 
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would  seldom  let  her  lie  at  her  ease  in  her  bedy  he    ^"^^^  »• 
frequently  thrusting  his  elbows  and  knees  into  all 


parts  of  her  backy  sides,  and  loins,  and  thereby  ^  -^"^y  i''^* 
greatly  hurting  her ;  that  in  the  night  of  t/ie  fourth 
day  of  October  1788,  Mr.  Evans  and  Mrs.  Evans 
being  in  bed  together  in  their  house  in  Conduit  Street, 
he,  vnthout  any  cause  or  provocation  whatever,  began 
to  quarrel  with  and  abuse  his  said  wife,  and  with 
great  force  and  violence  seized  her,  and  dragged 
her  to  every  part  of  the  bed ;   beat  her  head  against 

each 

on  for  sentence  on  the  merits,  it  was  strongly  signified  to  be  the 
opinion  of  one  of  the  Judges,  that  the  old  practice  ai  excluding 
such  matter  was  correct  and  proper. 

In  Bailey  v.  Bradhum  (a),  the  same  doctrine  was  held  here  very 
recently ;  and  I  understand  the  same  to  have  been  since  recognized 
in  Rayhold  v.  Rayhold  {V)  in  the  Court  of  Arches.  I  hold  it,  then, 
to  be  the  known  and  existing  law,  and  to  which,  till  I  am  other- 
wise instructed  by  superior  authority,  I  shall  adhere, — that  an 
article  of  this  kind  can  be  admitted  only  as  an  introductory  article 
after  publication.  It  must  be  observed,  then,  that  it  being  merely 
introductory,  the  Examiner  is  not  to  examine  upon  it. 

The  first  person  excepted  against  is  Mr.  Finch  Masony  an  officer 
in  his  Majesty's  service.  And  it  has  been  said,  that  an  attack  of 
this  nature  is  injurious  to  his  character.  But  every  witness  pro- 
duced in  a  court  of  justice,  is  liable  to  such  an  attack  ;  and  it  does 
not  rest  with  the  court,  but  the  party,  if  the  attack  is  injuriously 
made.  On  this  account,  however,  as  well  as  on  more  general  consi- 
derations, exceptive  allegations  are  to  be  carefully  watched.  Parties 
state  their  case,  and  examine  their  witnesses,  and  it  becomes  occa- 
sionally an  object  with  one  party,  having  sinister  designs,  to  lie  by 
till  after  he  has  seen  the  depositions,  and  then  to  endeavour  to  get 
rid  of  such  witnesses,  as  are  most  likely  to  operate  to  his  disad- 
vantage. Courts  of  justice,  therefore,  are  tender  in  suffering 
evidence  to  be  attacked  in  this  manner,  without  strong  reasons 
given  for  it.  And  where  there  is  ground  for  it,  the  rule  is  uni- 
versally laid  down,  that  the  exception  taken  must  not  be  of  an 
ambiguous  nature ;  and  the  party  excepted  to,  if  on  the  ground  of 

(a)  Cotkfwt,  27th  'S(wemher  1788.  (b)  8th  December  1789. 

II  2  general 
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EvAKi«.     ^ach  of  the  bed-posts^  and  twisted^  distorted y  and 
.forced  her  limbs  to   so    violent  a  degree,  that  he 


2d  July  1190.  brotight  her  feet  close  up  to  her  mouth;  in  which 
condition  she  swooned  away ;  and  in  that  helpless 
state,  after  giving  her  several  dreadful  blows,  and 
kicks,  which  caused  the  blood  to  isstiefi'om  her  mouth 
and^other  parts  of  her  body,  he  turned  her  out  of  bed 
naked  on  the  floor ;  in  which  condition,  helpless,  and 
apparently  lifeless,  she  lay  a  considerable  time,  until 
her  piercing  cries  brought  three  women  from  different 

parts 

general  bad  character,  must  be  attacked  in  such  terms  as  plainly 
assert  that  imputation.  This  is  the  rule  for  exceptions  "  contra 
personas."  If  the  exception  be  *^  contra  dicta"  that  is,  arising  out 
of  the  depositions  of  the  witness,  it  must  be  observed,  that,  by  allow- 
ing such  an  exception,  it  is  not  meant  that  you  are  at  liberty  to  con- 
trovert every  declaration  of  witnesses,  but  that  you  may  except  to 
their  credit  and  character,  from  what  arises  out  of  their  deposi- 
tions ;  and,  to  do  this,  it  must  be  shewn,  that  a  witness  has  mis- 
represented the  matter  corruptly  and  wilfuUAf.  There  must  be 
what  the  law  calls  "falsitas  cum  corruptione."  Every  man  is 
liable  to  error ;  and,  on  the  supposition,  that  a  witness  states  his 
opinion  from  appearances,  it  is  not  merely  from  misapprehension, 
orfromproof  of  his  being  deceived,  that  he  is  to  be  contradicted, 
in  the  way  of  exception  to  his  credit;  and  that  he  is  to  be  sent 
forth  into  the  world  as  a  person  of  disgraced  character :  This  must 
be  only  from  wilful  and  corrupt  falsification. 

How  will  this  apply  to  Mr.  Mason  ?  The  principal  facts  of  his 
depositions  are  such,  as,  if  contradicted,  would  not  do  more  than 
affect  him  with  inaccuracy  or  misapprehension.  In  one  place  he 
goes  on  to  say,  *'  that  he  once  saw  Mrs.  Evans  in  a  state  of  disorder 
from  liquor,"  which,  unless  it  means  when  he  first  arrived,  and  this 
is  not  averred,  is  objectionable  for  want  of  specification  of  time.  The 
fiwt  ought  not  to  have  been  taken  down  without  such  plain  speci- 
fication, and  being  so  defective,  the  Court  would  not  regard  it  as 
evidence.  If  the  facts  alleged  in  contradiction  to  him,  therefore, 
were  all  to  be  proved,  it  would  not  invalidate  his  testimony  as  to  his 
belief.  I  will  not  say  however  that  it  might  not  perhaps  warrant  an 
application  to  the  Court  to  open  the  cause  for  a  defensive  purpose. 

On 
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parts  of  the  house  to  her  assistaricej  who  found  her     e^*'** 
naiked  on  the  floor,  with  her  mouth  full  ofhhod,  to 


V. 


Evans. 


all  appearance  dead ;  her  limbs  quite  cold  and  stiff,  ^  -^"'^  ^^m- 
and  her  legs  crossed,  and  so  ttvisted,  that  it  was  with 
great  difficulty  they  could  extricate  them,  and  which 
they  could  not  begin,  until  she  shewed  some  appear- 
ance  of  returning  life,  and  could  not  effect  until  they 
had  been  with  her  upwards  of  an  hour ;  and  that, 
by  the  aforesaid  cruel  treatment,  Mrs.  Evans  was 
put  to  great  pain  and  anguish,  and  her  life  was  in 

imminent 

On  thia  point,  I  think  the  general  and  correct  rule  is,  that  wherever 
the  matter  is  originally  laid  down  in  the  libel  or  allegation  with 
due  specification,  you  shall  not  be  at  liberty  to  introduce  a  con- 
tradictory plea,  on  account  of  any  thing  which  arises  on  the  depo- 
sitions of  the  witnesses.  But  if  there  is  such  want  of  sufficient 
specification  in  the  plea,  you  may  then  be  at  liberty  to  do  it. 
I  find  this  to  be  the  text  law  as  laid  down  in  the  Decretals, 
in  a  case  of  an  <dibi  referred  firom  England  to  Bxnne  for  de- 
cision (o).  Panormitan  (6)  also  lays  down  the  rule  to  the  same 
effect.  And  he  goes  on  to  state,  if  there  has  been  a  &ilure 
of  due  specification  in  the  original  articles,  **  tunc  admUHtur.'' 
And  it  is  the  true  rule,  that  if  a  fact,  material  in  the  case,  has  been, 
pleaded  without  such  specification,  as  would  enable  the  party  to 
apply  his  defence  to  it,  by  way  of  counterplea,  and  he  is  therefore 
in  some  degree  taken  by  surprise,  on  the  particulars  stated  in  the 
depositions  of  the  witnesses,  it  is  in  the  discretion  of  the  Court, 
under  great  caution,  to  allow  him  to  give  in  a  defensive  plea  after 
publication.  But  it  would  relax  the  rules  of  evidence  in  a  way  liable 
to  abuse,  and  open  to  perjury,  if  I  permitted  that  fiindamental 
rule  to  be  departed  fix>m,  and,  after  publication  of  evidence,  on  a 
plea  laid  with  sufficient  specification,  suffered  the  matter  to  be  the 
subject  of  re-examination,  merely  because  the  witness  had  de- 
posed circumstantially,  and  so  as  to  be  cafiable  of  being  contra- 
dicted on  some  incidental  points ;  as  there  can  hardly  ever  be  a 
cause  in  which  some  of  the  witnesses  will  not  disagree  with 
others  on  trifling  circumstances. 

(a)  Decret  Greg.  lib.  2.  ttt  t20.  c.  35.    Mynnnger  in  loc.  p.  68.   • 

(b)  "  Sed tamen  folntas directa adndttitur  post apertnram  propter  obUvionem  de- 
bitte  specificationis  articuloruin/'  Processus  Jud.  Ord.  tit. "  Probaiioforme,**etseq, 

It 
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Evans ».     imminent  danger;  and  on    the  next    day  several 
.  marks  and  bruises  were  very  plainly  to  be  seen  on 


2d  July  1790.  vaviotAs  parts  of  her  body. 

There  are  three  womeiiy  therefore,  who  are 
vouched  in  this  case  ;  that  is,  this  Bobillier ;  there 
is  likewise  a  person  of  the  name  of  Glover ;  and 
there  is  Tomlins.  And  this  is  the  only  fact  of  bar- 
^  barity  to  which  Tomlins  is  called  to  depose :  she 
speaks  to  all  other  circumstances  of  Mr.  JSvans* 
behaviour  towards  his  wife  with  the  utmost  par- 
tiality. 

It  a|>pear8  to  me,  that  if  the  witnesses  were  to  prove  every 
thing  laid  in  the  exceptive  allegation  as  to  Mr.  Mason^  it  would 
amount  to  no  more  than  to  shew  him  to  be  mistaken,  and  not  to 
shew  that  he  is  a  corrupt  man.     I  therefore  reject  that  article, 
and  direct  his  name  to  be  struck  out  of  the  general  introductory 
article,  in  conformity  to  what  I  have  before  observed.  Another  witness 
objected  to  is  Benjamin  FrazeVf  the  butler. — Some  parts  of  his  evi* 
dence  are  recited,  to  which  a  direct  contradiction  in  fact  is  pleaded, 
but  others,  which  are  mere  matter  of  appearance,  and  so  incapable 
of  precise  contradiction.     What  he  has  stated,  as  matter  of  fact, 
may  affiect  his  credit,  if  satisfactorily  contradicted,  and  therefore,  I 
.  admit  so  much  of  this  article  as  may  establish  such  contradiction  ; 
but  I  reject  the  rest;  and  the  article  must  be  reformed  accordingly. 
With  respect  to  the    exceptions  which   are  opposed  in  this 
all^ation  to  the   other  witnesses.    Glover,   Newland,   Tilbury^ 
and  Dr.  Denman,  they   are  (a)  all  reducible  to  one  or  other 
of   the   general   heads,    on    which    I    have    already  observed. 
They  either   assign  contradictions,  which  do  not  involve  any 
impeachment  of  credit,  or  they  apply  to  specifications,  which 
ought  not  to  have  been  introduced  into  the  depositions — or  are  so 
imperfect,  as  not  to  afford  the  means  of  defence,  and,  on  that 
account,  will  not  be  received  as  evidence ;  or  they  lead  to  re* 
examination,  on  points  which  have  been  already  fully  in  issue 
between  the  parties,   and  which   ought,    therefore,  not  to  be 
examined  to  again.     There  are  parts  of  the  depositions  where 
the  witnesses  have  spoken  definitely  as  ^  time.     I  do  not  say 

(a)  This  rem«rk  was  coafirmed  by  detailed  rsfeNnoM  to  tbe  aU^gauoa  and  de- 
positions of  the  whs«0Ms. 
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tiality.     As  to  BobilUer'^  testimony,  I  have  already    ^i^^*' 
expressed  myself  in   pretty  strong  terms  of  the 


opinion  which  I  entertain  of  the  truth  of  any  as**'  ^  •'^•'i'  i^^- 
sertion  Vrhich  comes  from  that  witness ;  and  there- 
fore,  certainly,  in  weighing  this  business,  I  shall 
pretty  much  lay  her  out  of  the  question.  I  will 
only  just  observe  upon  one  circumstance,  •  which 
shews  pretty  clearly  the  degree  of  alloy  with  which 
her  evidence  must  be  considered  as  debased.  She 
describes  herself  as  coming  into  the  room  at  rmd" 
nighty  andfindiitg  Mrs.  Evans  in  the  situation  stated 
in  the  libelj  and  to  which  she  speaks  very  fully. 
She  then  says,  that  after  Mr,  Evans  had  rettr&i^ 
and  with  great  unconcern  [certainly  a  very  odd 
appearance  for  a  man  to  assume,  taking  the  story 
to  be  real],  she  staid  with  Mrs.  Evans  tUl  two  o'clock 
in  the  morning  J  when  Mrs.  Evans  recovered  from  her 
state  of  insensibility .  So  that  this  poor  lady,  ac- 
cording to  BobiUierf  had  been  lying  in  this  deplora*- 
ble  state  from  midnight  till  two  in  the  morning, 
and  then  awaked  to  give  an  account  of  what  had 
happened  to  her ! 

Now  it  is  positively  sworn  by  TomlinSy  that 
the  lady  was  actitally  restored,  and  that  she  herself 
had  taken  Mr.  Evans  night-clothes  into  another 
room  ;  that  she  was  afterwards  called  in  by  Mademoi- 

that  the  conclusion  of  the  cause  might  not  be  rescinded,  in 
order  to  counterplead  where  they  have  thus  spoken.  But  when 
they  have  spoken  indefinitely,  I  shall  not  permit  a  contradiction 
to  what  does  not,  in  itself,  amount  to  evidence. 

With  these  considerations,  I  reject  the  particnlaSr  aarticles  men- 
tioned,  and  direct  die  names  of  the  witnesses  in  the  rejected 
articles  to  be  struck  out  of  the  general  article,  and  shall  suffer  the 
rest  to  stand  for  admission  when  reformed. 

selle 
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Evans*,    ^^/fo  BobilUer,  and wos  ordered  to  deliver  a  letter, 

which  was  toritten  to  be  sent  to  Mr.  Thackeray ,  at 

2d  Jtt/y  1790.  qne  IN  THE  MORNING !  and  it  does  SO  happen,  that 
Mr.  Thackeray  himself  deposes,  that  this  letter  bore 
date  at  one.  Yet  this  witness,  in  order  to  augment 
this  transaction,  pretends  to  state,  that  it  was  not 
till  after  two  that  Mrs:  JEvans  awoke,  and  that  con- 
sequently it  must  have  been  after  two  that  that 
conversation  took  place  between  her  and  Mrs. 
JEvans  J  which  produced  the  writing  and  the  send- 
ing of  this  letter.  However,  the  account  given 
lies  between  Glover  and  Tomlins ;  and  the  account 
that  they  give,  in  substance,  amounts  pretty  nearly 
to  this ; — that  Mrs.  JEvans  was  found  certainly  in 
a  situation  of  apparent  distress;  what  produced 
that  distress  non  constat ;  for  every  thing  had  passed 
in  the  room  between  Mr.  Mvans  and  herself  before 
any  body  was  admitted.  One  witness  says,  that 
her  mouth  was  full  of  blood.  The  other  witness  says, 
that  she  saw  nothing  of  blood.  The  account  given 
ofwhat  had  passed  in  recenti ybcto,  is  given  to  me 
simply  upon  the  credit  of  the  French  lady ;  and  I 
am  decidedly  of  opinion  to  take  no  fact  upon  the 
credit  of  that  witness  alone.  I  am  then  not  ascer- 
tained, by  that  witness's  singly  telling  me  so,  that 
Mrs.  Evans  did  at  that  time  give  this  account. — 
That  there  had  been  something  of  a  struggle,  in 
the  course  of  which  Mrs.  Mvans  fell  out  of  bed,  or 
threw  herself  out  of  bed,  or  was  thrown  out  of  bed 
by  Mr.  Evans j  these  are  the  three  possibilities  which 
might  have  happened.  But,  supposing  I  got  at  it 
as  a  fact,  that  she  was  actually  shoved  out  of  bed 
by  Mr.  Evans,  I  must  still  go  farther,  in  order  to 
establish  a  case  of  cruelty ;  for  I  must  go  to  the  ex- 
tent. 
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tent,  that  this  was  done  intentionally,  and  not  by     ^g^^^g*' 
accident.     Both  the  fact  and  the  intention  must  be 


proved,  to  make  it  a  case  of  cruelty  ;  I  certainly  ^  -^"'^  ^^^• 
shall  not  presume  circumstances  in  order  to  make 
out  such  a  case. 

It  has  been  asked,  and  very  properly  asked. 
Do  not  courts  of  justice  admit  presumptive  proof? 
Do  you  expect  ocular  proof  in  all  cases  ?  I  take 
the  rule  to  be  this,  and  if  you  have  a  criminal  fact 
ascertained,  you  may  then  take  presumptive  proof 
to  shew  who  did  it — to  fix  the  criminal,  having 
then  an  actual  corpus  delicti.  Shew  me,  then,  in 
this  case,  that  a  crime  has  been  committed,  and  I 
shall  not  be  at  a  loss  to  fix  the  criminal :  but  to 
take  presumptions  in  order  to  swell  an  equivocal 
fact,  a  fact  that  is  absolutely  ambiguous  in  its  own 
nature,  into  a  criminal  fact,  is  a  mode  of  proceed- 
ing of  a  very  different  nature  ;  and  would,  I  take 
it,  be  an  entire  misapplication  of  the  doctrine  of 
presumptions.  This  fact,  then,  not  being  a  crimi- 
nal one  upon  the  face  of  it,  and  being  subject  to 
three  or  four  different  interpretations,  all  of  which 
are  perfectly  innocjent,  I  think  myself  by  no  means 
at  liberty  to  say,  that  I  ought  by  presumption 
merely,  to  make  out  this  fact  to  be  necessarily  an 
act  of  delinquency. 

However,  what  weighs  more  with  me  than  all 
this,  again,  is,  what  I  perpetually  resort  to  in  this 
case — the  evidentia  rei ;  the  conduct  of  the  parties  : 
that  always  arises  in  my  mind.  Upon  any  other 
supposition  than  Mr.  Evans^  innocence  in  this  case, 
the  conduct  of  every  person  who  appears  in  the 
business — the  conduct  of  the  party — of  the  wit- 
ness— of  the  agent — ^in  short,  the  conduct  of  every 

body. 
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^v^^'     ^^J^  ^^  *^^  ™^®*  unnatural  that  can  be  devised ! 
it  is  directly  the  contrary  of  what  every  rational 


2d  July.  1790.  persou  in  that  sort  of  situation  would  have  pur- 
sued.    Whoever  reads  the  description  in  the  libel, 
and  then  recollects  the  extreme  bodily  weakness  of 
the  person  who  was  racked  and  tormented,  and  in 
this  variety  of  almost  inexplicable  ways,   as  they 
have  been    well  stated  to  be,  must  suppose,  that 
she  must  have  continued,  for  many  days  afterwards, 
in  a  very  languishing  state,  and  in  a  situation  of 
great  personal  hazard :  that  her  body  must  not 
only  have  been  greatly  bruised,  but  must  wonder 
that  it  did  not  appear  entirely  dislocated  the  next 
day.     Now,  where  are  the  medical  persons  in  this 
case  ?     Was  no  assistance  of  that  kind  invoked  ? 
Surely  Mr.  Evans  could  not  have  prevented  the 
interposition  of  aid  of  that  nature,  because  the 
matter  was  immediately  communicated,  and  conse- 
quently assistance,  if  necessary,  must  have  been 
called  in.      Mr.  Thackerat/j  to  whom  a  letter  had 
been  sent,  [Here  again  I  see  the  finger  of  this  busy 
incendiary,    this    Mademoiselle    Bobillier]      Mr. 
Thackeray,  like  an  affectionate  brother,  comes  at 
the  first  call.     There  is  some  difference  in  the  ac- 
count of  the  witnesses  as  to  the  time  when  he 
came.     Bobillier  says,  it  was  between  the  hours  of 
nine  and  ten     Mrs.   JEvans  comes  down  to  Mr. 
Thackeray — one  would  suppose  that  she  came  in  a 
situation  of  great  visible  peril — ^there  is  nothing 
of  that  sort,  as  far  as  I  see :  he  enquires  what  was 
the  matter — she    declines  at    first  telling  him — 
then  Mr.  Evans  takes  up  the  matter,  and  begins  to 
tell  it — she  stops  him  short,  and  gives  the  history 
of  it  herself ;  and  the  only  particulars  which  stick 

upon 
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upon  the  mind  of  this  gentleman — a  man  of  sense,     ^"^^^  «'• 
and  of  strong  attention  to  the  cause  of  his  sister- 1 


in-law — the  only  particulars  which  stick  upon  his  ^  J^h  I'^o. 
recollection,  and  which  he  states  to  me,  are,  that 
Mr.  divans  had  hurt  her  with  his  elbows^  and  via* 
lently  shoved  her  out  of  bed.  Now,  I  ask,  is  this 
account  consistent  with  the  variety  of  tortures 
that  were  applied  to  this  poor  lady,  who  was  racked 
in  the  way  that  she  is  stated  to  have  been  in  the 
libel  ?  Is  it  possible  that  these  two  circumstances, 
and  these  two  circumstances  alone,  should,  in 
such  a  case,  remain  upon  the  mind  of  this  gentle- 
man ?     It  is  most  highly  incredible. 

But  the  matter  does  not  rest  there.  The  conse* 
quences,  whatever  they  may  have  been,  were  not 
in  the  slightest  degree  visible.  Witnesses  have 
been  examined  to  them :  there  is  particularly  Jes- 
sop^  who  swears,  that  he  saw  her  at  dinner  the  next 
^y J  j^t  as  usual.  Fraser  saw  her  at  dinner  the 
next  day,  just  as  usual.  In  short,  she  appears,  upon 
a  reconciliation  which  then  took  place  with  her 
husband,  to  have  appeared  just  in  her  usual  guise, 
without  any  alteration  of  body  or  mind.  And  when 
I  have  the  total  silence  of  all  the  persons  who  must 
have  been  able  to  speak  to  the  fact,  if  it  had  existed 
as  a  matter  of  any  consequence  at  all,  I  cannot 
help  giving  the  whole  business  up,  as  a  matter 
absolutely  without  weight  or  any  significance  what- 
ever. 

In  the  conversation  which  then  took  place,  Mr. 
Thackeray  was  conviifced  that  a  separation  was 
necessary ;  and  then,  as  far  as  I  can  conjecture, 
was  convinced  of  it  for  the  first  time.  '  He  accord- 
ingly proposed  it.     Mr.  Evans  was  urgent  for  it. 

Mrs. 
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Evans  v.    j^fg,  Evaus  was  violentlv  averse  to  it. — Now  from 

Evans.  "^ 


thence  I  collect  three  things. 


2d  July  1790.      First  of  all,  that  Mr.  Thackerat/  never  could  have 

heard  of  the  previous  brutality  which  had  been 

chained  upon  Mr.  Evans ;  because  if  he  had,  there 

could  have  been  no  question  but  that  he  would 

.    have  had  that  conviction  in  his  mind  long  before. 

The  second  that  I  collect  is,  that  if  Mrs.  Evans 
had  sustained  these  horrid  outrs^es,  it  is  most  ex- 
tremely unnatural,  that  sh&  should  herself  have 
been  averse  to  a  separation ;  the  mere  love  of  life 
would  have  induced  her  to  desire  it.  The  gentle- 
men say,  and  say  very  truly,  that  it  is  very  hard 
that  this  should  be  pressed  to  the  disadvantage  of 
Mrs.  Evans'  character,  that  she  was  willing  to 
continue  with  her  husband ;  and  so  it  would  be  : 
but  it  is  not  pressed  to  the  disadvantage  of  her 
character ;  it  is  pressed  only  to  the  disadvantage 
of  the  truth  of  her  case.  Yes ;  but  it  is  next  said, 
It  was  the  love  of  her  children.  Clear  it  is  to  me, 
from  a  fact  which  I  shall  afterwards  mention,  that 
it  was  not  the  desire  of  continuing  with  her  children 
that  operated  in  her  mind,  as  a  motive  to  make 
her  feel  a  repugnance  to  the  separation  proposed. 

Mrs.  Evans*  counsel  have  made  very  strong  ap« 
peals  to  the  humanity  of  the  Court,  and  have  said, 
what  a  prodigious  cruelty  I  should  commit,  if  I 
were  to  send  this  lady  back  again  to  this  gentle- 
man, after  such  cruel  usage.  There  would  be 
some  colour  for  that,  if  I  did  not  find  that  this 
lady  herself,  after  almost  every  thing  which  they 
have  stated  to  the  disadvantage  of  this  gentleman 
had  passed,  nevertheless  remained,  firm  in  her 
attachment,  and  remained  extremely  desirous  of 
continuing  the  cohabitation. 

In 
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In  the  third  place,  it  seems  to  me  highly  nn-     ^g^**  ** 
natural,  that  Mr.  Svans,  if  I  am  to  consider  him  - 


as  a  person  labouring  under  the  conviction  of  this  ^  "^^^  ^'^^' 
deep  and  detected  guilt;  it  appears,  I  say,  ex- 
tremely unnatural  that  he  should  be  the  party  to 
assume  the  tone  of  complaint,  of  disaffection  and 
dissatisfaction;  and  should  be  the  person  to  cla- 
mour for  a  separation.  As  to  his  declining  to 
state  his.  grievances  to  Mr.  Thdckaray,  I  own  I  see 
many  reasons  why  he  might  decline  doing  it,  with- 
out any  impeachment  either  of  his  own  innocence, 
or  of  the  honour  of  the  gentleman  whose  jurisdic- 
tion upon  that  occasion  he  thought  fit  to  decline. 
If  a  man  has  a  dispute  with  his  wife,  which  turns 
upon  facts  that  are  in  controversy  between  the 
two,  I  do  not  think  the  relations  of  the  wife  are 
the  proper  tribunal  before  whom  the  husband  is 
bound  to  answer. 

This  quarrel,  however,  was  made  up,  yet  it  was 
but  ^^  gratia  male  sarta;'  for,  after  cohabiting 
together  for  some  time  longer,  their  harmony  is 
again  interrupted  by  an  act,  or  an  accident,  which 
happened  at  the  latter  end  of  Ntmemher.  It  is  re- 
lated by  Mrs.  Newland  and  by  Mrs.  Wehher.  For 
as  to  BobUliery  I  say  again,  that  no  credit  is  due 
to  her. 

It  is,  as  is  pleaded  in  the  libel,  to  this  effect: — 
That  at  the  latter  end  of  November j  or  beginning 
of  December  J  Mrs.  Mvans  being  in  the  drawing- 
room  of  their  house  in  Conduit  Street^  in  company 
with  two  ladies  and  her  eldest  daughter ^  Mr.  Evans 
came  into  the  room  and  seated  himself  on  a  sofa,  and 
asked  her  what  book  she  was  reading :  that  thereupon 
she  immediately  went  to  him  with  great  good  humour, 
and  by  way  of  answering  his  question,  continued  to 

read 
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EvAwi ».     ^^od  ahud  apart  of  the  hook  which  she  had  before  been 
redding ;  vpon  which  he  pulled  her  on  his  knee^  where 


2d  Jit/y  1790.  ^^  ^^^  ^^^g^  short  time^  when  he,  without  any  cause  or 
provocation  whatever^  in  great  passion^  suddenly  and 
violently  f  and  with  his  greatest  force,  threw  her  from 
him  on  the  hearth^stone,  and  thereby  greatly  hurt 
and  bruised  her. 

The  account  given  by  the  two  witnesses  whom 
I  particularly  point  out  in  this  case,  Mrs.  Newland, 
a  sister  of  Mr-  Evans,  and  Mrs.  Webber,  who  is  a 
particular  friend  of  Mrs.  Evans,  is  this  : — 

Mrs.  Newland  does  not  depose  at  all  as  to  the 
fact  of  throwing  down,  for  she  did  not  see  it.  AH 
that  she  saw  was,  that  Mrs.  Evans  came  and  sat 
upon  his  knee;  that  he  complained  of  the  inter- 
ruption of  something  that  he  was  reading ;  and 
the  next  thing  she  saw  was,  this  lady  rolling  upon 
the  hearth.  So  that  her  evidence,  taking  the 
whole  of  it,  cannot  affect  Mr.  Evans.  Well,  but  it 
is  said,  from  her  account  it  nevertheless  appears 
that,  immediately  upon  the  occasion,  Mrs.  Evans 
brought  home  the  charge  to  Mr.  Evans ;  for,  as 
Mrs.  Newland  deposes,  on  his  offering  to  assist 
her  up,  she  said  **  You  brute,  let  me  alone.''  Mrs. 
Webber  says,  that  Mrs.  Evans  expostulated  with 
him  in  a  mild  manner,  when  he  offered  to  assist 
her ;  but  the  manner  is  this,  "  You  brute,  let  me 
alone.''  And  she  then  rolled  from  him,  and  got  up 
without  assistance. 

Now,  taking  it  that  Mrs,  Evans  did  suppose,  at 
this  time,  that  it  wsfi  the  intentional  act  of  Mr. 
Evans,  still  her  supposition  is  not  sufficient  for  the 
Court  to  raise  an  evidence  of  actual  intention  upon 
it.  Mrs.  Evans,  prone  to  take  offence,  might  per- 
haps ignorantly  ascribe  that  to  design  which  was 

the 


CONSISTORY  CSOURT  OF  LONDON.  1  ]  ] 

the  mere  efiect  of  accident.     To  take  that,  then,     £▼*»■». 

'  '        Evans. 

for  the  true  representation  of  the  fact,  upon  the 

single  ground  of  her  supposing  it  so,  would,    I  2djM/yi79o. 
think,  be  going  a  very  dangerous  and  unreason- 
able length  of  admission  indeed. 

But  what  is  the  account  Mrs.  Webber  gives  of 
this  business  ?  She  speaks  very  imperfectly  to  a 
great  deal  of  what  passed.  She  admits  her  hearing 
not  to  be  very  good.  She  says,  however,  she  saw 
Mr.  JEvans  lift  up  his  knee,  as  she  could  plainly  dis^ 
eemy  and  Mrs.  JEvans  then  fell  down  upon  the  hearth 
before  the  fir e,  near  to  which  Mr.  Evans  was  sitting; 
on  which  the  deponent,  who  was  very  much  fright- 
tnedj  screamed  out,  and  said.  Good  God,  Sir,  ha¥f 
could  you  do  so  ?  or,  how  could  you  be  so  cruel  ? 

in  the  first  place,  supposing  the  fact  that  this 
lady  did  actually  see  what  she  says  she  did  see ; 
is  it  at  all  a  necessary  conclusion,  or  what  have  I 
to  satisfy  me,  that  this  small  motion  on  the  part 
of  Mr.  JEvans,  which  possibly  might  have  been 
made  with  an  intention  to  dislodge  his  wife  from 
her  seat,  was  yet  done  with  the  intention  of  pro- 
ducing the  consequence  which  it  produced,  namely, 
that  of  tumbling  her  down  upon  the  hearth  and 
hurting  her  considerably?  She  comes  and  seats 
herself  upon  his  knee.  She  enters  into  conver- 
sation with  him.  A  husband  is  not  always  in  a 
disposition  to  converse  with  his  wife.  She  upon 
that  occasion  continues  there.  He  makes  a  mo- 
tion to  dislodge  her  from  her  position,  and  this 
consequence  happens,  that  she  falls  upon  the  hearth. 
He  immediately,  as  it  appears,  attempts  to  give 
assistance,  which  she  repulses  in  the  way  that 
Mts.  Newland  says  "  You  brute,  let  me  alone.'' 
The   other  witness,  Mrs.   Webber,  says,  that  she 

upon 
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Evam'^'     upon  the  occasion  exclaimed,  Good  Gody  Sity  haw 
^ could  you  do  so?  to   which  he  answers.   He  did 


2d  July  1790.  figf  intend  it ;  which  answer  this  lady  chuses  to  call 
an  equivocal  answer,  but  which  appears  to  me  as 
direct  an  answer  as  could  be  given.  Is  there  any 
thing  like  an  equivocation,  or  ambiguity,  in  that 
answer?  Taking  the  utmost  of  the  feet,  then, 
upon  the  evidence  of  these  two  witnesses  com- 
pounded together,  for,  as  to  weighing  minute  cir- 
cumstances, there  is  no  end  of  it,  there  might  be 
perhaps  a  little  want  of  caution,  a  want  of  some 
little  attention  at  the  time,  just  at  the  moment  of 
removing  this  lady  from  his  knee :  but  that  there 
was  an  intention  of  cruelty  ;  that  there .  was  an  in- 
tention that  this  lady  should  be  affected  by  the 
slight  motion,  to  which  perhaps  he  involuntarily 
had  at  that  time  recourse ;  I  have  nothing  in  the 
world  that  applies  to  my  mind,  with  any  degree  of 
force  whatever,  to  satisfy  me  that  it  was  so. 

But,  what  was  the  effect  of  this  fall  ?  And  here 
i^in  I  resort,  as  I  must  do  from  beginning  to  end, 
to  the  conduct  of  the  parties,  that  is  the  key  by 
which,  I  think,  every  thing  here  is  to  be  unlocked. 
Why,  Mrs.  Evans  had  been,  it  seems,  reading  a 
nov^l,  for  the  entertainment  of  the  company :  this 
accident,  as  tragical  as  almost  any  that  happens  in 
a  novel,  happens  at  this  time ;  and  what  is  the 
consequence  of  it  ?  What  is  the  impression  it  makes 
upon  the  mind  of  Mrs.  Wehher  herself  at  the  time? 
Why,  having  given  a  detailed  account  of  this 
cruel  transaction,  she  goes  on  to  say,  that  she  re- 
members  she  regretted  much  the  entertainment  that 
she  had  lost  hy  the  discontinuance  of  the  reading  of  the 
novel.  That  is  her  impression.  The  lady  sees  an 
act  of  horrid  barbarity  performed,  and  what  is  up- 
permost 
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permost  in  her  mind  is,  the  loss  of  the  reading  of    ^^^^J^*' 
this  novel,  which  had  been  the  entertainment  of 


the  evening.  However  it  did  happen  that  she  ^dJui^fiTPO, 
was  not  even  deprived  of  this  entertainment,  be- 
cause she  goes  on  to  say,  tliat  Mr,  Evans  staid  in 
the  roomy  and  he  read  the  novel.  Then  I  have  this 
feet,  that,  after  an  act  so  brutal  as  this  wbb,  these 
ladies  not  only  continued  in  the  room  with  the 
monster  who  had  been  guilty  of  it,  but  sub- 
mitted to  receive  from  him  the  entertainment 
which  they  had  been  prevented,  by  his  behaviour 
to  Mrs.  JEvanSj  from  receiving  from  her.  I  do 
think,  then,  that  the  coming  afterwards  and  re- 
presenting such  a  matter  as  this  with  any  degree 
of  gravity,  is  absurd  and  ridiculous  in  the  highest 
degree. 

It  must  also  be  observed,  that  Mrs.  Evans  her- 
self came  down  that  night  after  supper ;  and  it  has 
been  made  a  proof  of  great  barbarity  on  the  part 
of  Mr.  EvanSy  that  he  observed  to  a  gentleman 
who  supped  there  that  night,  that  the  poor  thing 
was  not  very  v)elL  Now,  that  depends  entirely 
upon  the  manner  of  saying  it,  whether  it  is .  to  be 
taken  as  an  expression  of  insult  or  of  condolence  ; 
of  the  condolence  of  a  very  affectionate  husband, 
sorry  perhaps  that  he  had  not  practised  all  the 
care  and  attention,  in  that  matter,  which  an  affec- 
tionate husband  might  have  wished  to  have  done. 
He  might  then  have  very  well  said,  the  poor  thing 
is  not  very  well.  But  that  it  was  done  with  any 
intention  to  insult  her  feelings — to  be  sure,  the 
manner  in  .which  this  Mrs,  Webber  has  deposed  to 
her  own  feelings  on  the  ocfcasion,  abundantly 
satisfies  me  that  it  could  not  be  doind  with  any 

such  intention.; 

I  Now, 
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TqAwv.        Now,  here   concludes  the  history  of  personal 
cruelty,  so  far  as  it  consists  in  personal  and  cor- 


2dJuiy  1790.  pQ^al  acts ;  an  history  very  heavy  and  formidable 
in  its  commencement,  whilst  it  rests  in  mere  alle- 
gallon ;  but  which  grows  weaker  and  more  insigni- 
ficant every  step  as  it  advances  towards  proof. 
Comparing  the  charge  and  the  proof,  I  think  it, 
then,  my  duty  to  discharge  that  debt  which  the 
justice  of  this  Court  owes  to  the  character  of  Mr. 
EvanSj  by  declaring,  that,  upon  the  most  carefiil 
and  the  most  conscientious  investigation  of  it,  this 
prosecution,  so  far  as  it  respects  these  facts,  is  un- 
advisedly and  unwarrantably  brought.  I  therefore 
fully  exculpate  him  from  that  charge  of  unmanly 
cruelty,  which  is  founded  upon '  these  facts ;  and  I 
do  very  sincerely  regret,  that,  under  any  advice, 
this  poor  lady  should  have  preferred  so  black  an 
accusation  against  her  husband,  and  one  so  totally 
destitute  of  all  reasonable  colour. 

On  the  23d  of  December y  Mr.  Evans  took  the 
resolution  of  finally  separating  firom  his  wife.  It 
is  pleaded  in  the  fourteenth  article  of  the  libel, 
that  he  did  arbitrarily ,  and  without  any  cause  or  pro- 
vocation whatever  y  deprive  his  wife  of  all  government 
in  his  family  J  and  authority  over  his  servants ;  and 
that  he  didy  on  ov  about  the  23d  of  December  1788, 
finally  withdraw  from  her^  and  without  caiise. 

From  stating  the  deprivation  of  authority  first, 
and  the  separation  afterwards,  one  would  suppose 
that  he  had  deprived  this  lady  of  authority  in  his 
house,  before  he  quitted  it  himself;  and  to  that 
eflect,  Tomlins  positively  swears; — that  ^^some 
time  about  the  fourth  of  October^  he  gave  her 
orders  not  to  obey  Mrs.  EvanSy  but  to  obey  other 
persons y^  who  are  there  mentioned.  This,  how- 
ever. 
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ever,  is  erroneously  and  carelessly  stated ;  "because     e^^"'  •• 
it  is  most  positively  contradicted  by  all  the  other       ""^"^^ 
servants  who  are  examined — Odell,  FraseVy  Glover,  ^-^^'^y  ^'^^' 
Jessop ;  all  of  whom  are  examined  upon  the  thir- 
teenth article,  and  who  say,  that  this  deprivation 
of  authority  did  not  take  place  while  Mr.  Evans 
continued   in   a  state  of  cohabitation   with    her. 
However,  there  is  a   fact  which  comes  out  upon 
the  evidence  of  Odell,  and  it   is   this;   that  Mr. 
Evans  had  taken  into  his  own  hands  something  of 
the  department  of  the  house   economy:    I   don't 
think  it  very  cleariy  appears  what. — It  is  upon  the 
third  interrogatory,    to  which   she  answers,   that 
Mrs.  Evans  declined  giving  orders,  when  the  respon- 
dent applied  to  her,  soon  after  her  first  going  to  live 
in  her  service,  which  was,  I  think,  upon  the  first  day 
of  November,  and  told  her  to  go  to  her  master ;  that 
she  would  not  take  the  management  of  the  house ; 
that,  as  Mr.  Evans  did  part  he  might  do  the  whole  : 
and  she  could  not  then  settle  her  hills;    in  conse- 
quence of  which  he  took  the  management  of  all  his 
household  concerns ;  and  on  a  new  servant  coming, 
the  respondent  told  Mrs.  Evans  of  the  servant's  com- 
ing to  he  hired ;  hut  she  would  have  nothing  to  do 
with  i^,  on  which  Mr.  Evans  hired  her ;  and  he  did 
not,  to  her  knowledge,  refuse  to  permit  her  to  hire 
a  maid-servant,  or  to  do  any  other  domestic  office  of 
that  or  the  like  nature. 

The  counsel  have  taken  up  this  quarrel  pretty 
strongly  in  behalf  of  Mrs.  Evans,  and  have  in- 
veighed very  loudly  against  the  barbarity  of  a 
husband,  for  taking  into  his  own  hands  any  part  of 
the  family  economy ;  but,  in  my  apprehension,  a 
good  deal  without  reason.  I  cannot  call  it  cruelty, 
if  a  gentleman  chuses  to  settle  his  weekly  bills 

I  2  himself; 
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ErAvt  V.    himself ;  because,  I  take  it,  that  a  wife  acts  in  this 
^"''      respect  not  by  any  original  right,  but  as  the  steward 


ad  July  1790.  i^jj^j  g^g  |;he  representative  of  her  husband ;  and  if 
a  man  has  but  a  moderate  opinion  of  his  wife's 
management,  and  is  vain  enough  to  have  a  better 
of  his  own,  if  he  does  chuse  to  take  into  his  own 
hands  the  payment  of  the  weekly  bills,  I  protest 
it  does  appear  to  me  to  be  that  kind  of  conduct 
with  which  no  magistrate,  ecclesiastical  or  civil, 
has  any  right  to  interfere.  I  say,  I  see  nothing  in 
that ;  but  I  do  see,  here  again,  on  the  other  side, 
a  proneness  to  take  offence  ;  a  disposition  to  revolt ; 
a  disposition  to  return  a  supposed  insult  by  some- 
thing very  like  disobedience. 

On  the  23d  of  December^  Mr.  Evans  took  the 
resolution  of  finally  separating  from  his  wife. 
There  had  been  for  a  time  growing  dissensions, 
which  had  frequently  ripened  into  proposals  for 
a  separation ;  and  these  proposals,  which  had 
always  come  from  Mr.  Evans,  had  been  withdrawn 
upon  the  interference  of  friends,  and  the  parties 
had  become  half  reconciled. 

In  September  1788,  he  had  very  abruptly  quitted 
Mr.  Thackeray'^,  where  he  had  been  upon  a  visit 
with  his  wife  ;  and  ^he  proposed  a  separation  in  a 
letter,  the  contents  of  which  are  stated  in  a  great 
measure,  by  Mr.  Thackeray.  Now,  there  could 
have  been  no  fact  of  cruelty  at  that  particular  time, 
which  gave  occasion  to  the  desire  of  a  separation  ; 
because  Mr.  Thackeray  swears  that  he  does  not 
know  the  occasion  of  this  quarrel,  though  it  clearly 
happened  at  his  own  house.  It  could  then,  have 
been  no  more  than  mere  private  disagreement.  In 
the  separation  proposed  was  this,  circumstance, 
that  ho  had  acceded  to  her  having  the  charge  of 

the 
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the  children.     After  this,  I  can  never  surely  admit    ^y^*^' 
it  to  be  said,  that  the  reason  why  this  lady  chose 


to  remain  with  her  husband  was,  an  apprehension  ^^  "^^'^z  i790. 
that  she  might  he  debarred  of  the  comfort  of  her  chil- 
dren; because,  the  terms  of  the  separation  then 
proposed  were,  that  she  should  have  the  charge 
of  the  children.  Mr»  Thackeray,  very  prudently 
anxious  for  a  reconciliation,  as  I  think  he  was, 
supposing  him  ignorant  of  all  these  atrocious  facts 
of  cruelty,  he,  after  all  this,  wrote  a  letter  to 
Mr.  Evans — stating  what?  ^^  Mrs.  Evans'  un- 
easiness 9  and  her  anxiety  for  a  reconciliation;^ 
though  she  was  then  either  in  possession  of  the 
children,  or  at  least  had  the  possession  of  them 
absolutely  secured  to  her;  It  is  impossible,  then, 
for  me  to  suppose  one  moment,  after  this,  that  her 
anxiety  for  a  reconciliation  proceeded  from  any 
thing  else  than  an  attachment  to  her  husband; 

Mr.  Thackeray  says,  he  requested  a  meeting ; 
Mr.  Evans  declined  it,  but  desired  the  means  of 
meeting  a  third  person,  after  Mrs.  Evans  had 
agreed  upon  a  separation.  I  see  nothing  that  is 
at  all  particular  in  that.  It  seems  to  me  a  proper 
caution  on  his  part,  that  he  should  have  desired  to 
have  his  family  controversy  submitted  rather  to 
the  judgment  of  a  third  persoti,  than  to  the  judg- 
ment of  a  person,  who,  though  a  very  honourable 
man,  was  yet,  it  is  to  be  remembered,  the  brdther- 
in-law  of  Mrs.  Evans.  However,  a  recotnciliation 
was  effected  at  this  time,  and  the  parties  lived 
together  again  until  October  the  4th,  when  the 
accident  happened  which  I  have  before  described. 

Then  again  Mr.  Evans  insists,  as  he  always  does, 
upon  a  separation.  He  is  the  party  alwayji  inr 
sisting  upon  that.    Mr.  Thackeray^  for  the  first 

time. 
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Evans V.     time,  then   yields  to   the   necessity  of  the  case; 
though  he  clearly  yields  with  a  good  deal  of  re- 


2dJtttyi790.  luctance.     However,  by  the  good  offices  of  Mr. 
Henniker^  they  are  again  half  reconciled. 

On  the  23d  of  December,  Mr.  JEvans  withdraws 
himself  totally,  taking  with  him  the  person  of  hia 
eldest  daughter;  and  offers  to  Mrs.  Evans,  in  a 
letter,  which  has  my  notice,  because  it  has  been 
noticed  by  the  counsel  on  both  sides,  a  settlement 
of  £500  a  year.  The  letter,  though  written  in 
the  height  of  irritation,  does  not  insinuate  that 
species  of  misconduct  with  which  she  has  been 
improperly  charged  in  his  allegation ;  it  only 
charges  her  with  intolerable  manners. 

Here,  I  think,  that  an  impropriety,  for  the  first 
time,  attaches  on  the  conduct  of  Mr.  Evans ;  for 
Mr.  Evans  must  be  informed,  that  the  law  of  this 
country,  and  of  every  Christian  country,  does  not 
allow  a  man  to  use  the  language,  "  /  will  be 
separated  from  my  vnfe.^'  If  Mrs.  Evans  had 
been  guilty  of  any  misconduct  for  which  the  law 
would  decree  a  separation,  he  would  be  perfectly 
right  in  withdrawing  himself;  but,  in  all  cases 
where  the  law  does  not  pretty  positively  allow,  it 
pretty  positively,  I  believe,  condemns. 

Marriage  is  the  mOst  solemn  engagement  which 
one  human  being  can  contract  with  another.  It  is 
a  contract  formed  with  a  view,  not  only  to  the 
benefit  of  the  parties  themselves,  but  to  the  benefit 
of  third  parties ;  to  the  benefit  of  their  common 
offspring,  and  to  the  moral  order  of  civil  society. 
To  this  contract  is  superadded  the  sanctity  of  a 
religious  vow.  Mr.  Evans  must  be  told,  that  the 
obligations  of  this  contract  are  not  to  be  relaxed 
at  the  pleasure  of  one  party ;  I  may  go  farther ; 

they 
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they  are  not  to  be  lightly  relaxed   even  at  the     Evans». 
pleasure  of  both :  for,  if  two  pei'sons  have  pledged 


themselves,    at  the  altar  of  God,  to  spend   their  2d /uij/ 1790. 

lives  together  for  purposes  that  reach  much  beyond 

themselves ;  it  is  a  doctrine  to  which  the  morality 

of  the  law  gives  no  countenance,  that  they  may, 

by  private   contract,    dissolve  the  bands   of  this 

solemn  tie,  and  throw  themselves  upon  society  in 

the  undefined    and    dangerous    characters    of    a 

wife  without  a  husband,  and  a  husband  without  a 

wife. 

There  are,  undoubtedly,  cases  for  which  a 
separation  is  provided ;  but  it  must  be  lawfully 
decreed  by  public  authority,  and  for  re^tsons  which 
the  public  wisdom  approves.  Mere .  turbulence 
•  of  temper;  petulance  of  manners;  infirmity  of 
body  or  mind,  are  not  numbered  amongst  those 
causes.  When  they  occur,  their  effects  are  to 
be  subdued  by  management,  if  possible,  or  sub- 
mitted to  with  patience ;  for  the  engagement  was 
to  take  for  better,  for  worse :  and,  painful  as  the 
performance  of  this  duty  may  be;  painful  as  it 
certainly  is  in  many  instances,  which  exhibit  a 
great  deal  of  the  misery  that  clouds  human  life,  it 
must  be  attempted  to  be  sweetened  by  the  con- 
sciousness of  its  being  a  duty,  and  a  duty  of  the  :, 
very  first  class  and  importance. 

Mr.  Evans,  in  determining  to  quit  his  wife,  does 
that  which  the  law  does  not  approve,  and  for 
which  it  provides  a  remedy.  Biit  the  remedy  is 
certainly  not  that  which  is  sought  for  in  the  pre- 
sent suit ;  the  remedy  is  the  remedy  of  restitution. 
It  would  be  absurd  to  suppose  that  the  law  which 
furnishes  that  remedy,  furnished  at  the  same  time 
another  remedy  which  is  totally  the  reverse  of  it, 

and 
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EvAKs  V.     and  totally  inconsistent  with  it.     To  say  that  the 

Evans.  *' 

1_  Court  is  to  grant  a  separation,  because  the  husband 


2dJttiyi790.  has  thought  fit  to  separate  himself,  would  be  to 
confirm  the  desertion,  and  to  gratify  the  deserter ; 
and  the  Court  would  then  become  the  perpetual 
instrument  of  these  voluntary  and  illegal  separa- 
tions. 

I  can  never,  therefore,  make  desertion  a  ground 
of  separation,  though,  in  conjunction  with  acts  of 
cruelty,  it  frequently  is:  and,  though  it  may  be 
thought  hard  to  send  a  wife  back  to  a  husband 
who  has  given  her  such  a  proof  of  alienated  affec- 
tions, yet  the  Cfcurt  does  not  send  her  back  with- 
out due  care  for  her  reception  ;  for  the  monition 
is,  not  only  that  he  shall  take  her  backy  but  that  he 
shall  treat  her  with  conjugal  kindness ;  and  though 
the- Court  cannot  interfere  in  the  minute  detail  of 
family  life,  for  much  must  ever  be  left  to  the 
consciences  of  individuals,  yet  the  Court  will  see 
its  monitions  so  far  obeyed,  that  the  great  obliga- 
tions of  conjugal  duty  shall  be  complied  with. 

What  I  have  to  say  upon  the  remaining  part  of 
this  case  will  be  comparatively  short,  because  every 
thing  that  follows  in  this  history  arises  out  of  this 
act  of  separation ;  and  I  have  already  said,  that 
this  suit  is  not  the  proper  remedy  for  a  complaint 
for  separation.  The  true  remedy  cannot  be  ob- 
tained by  this  suit ;  for,  it  is  a  mistake  to  say,  as 
it  has  been  said  on  this  occasion,  that,  in  the  pre- 
sent suit,  I  can  issue  a  monition  to  either  party  to 
return.     This  suit  can  lead  to  no  such  sentence. 

Mr.  Evans  quits  his  wife,  and,  in  that  respect, 
does  an  improper  thing;  that  improper  step  is 
followed  by  others  of  the  same  nature ;  for  there 
is  no  such  thing,  and  one  has  often  occasion  to 

observe 
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observe  it,  as  doing  an  improper  thing  with  strict    ^g^*" 
propriety.     He  is  charged  with  having  denied  to  ^ 


his  ¥dfe  access  to  her  child.  If  the  feet  were  true,  ^^  ^^  ^'^^' 
though  he  certainly  might  do  it,  yet  I  should  deem 
it  a  most  improper  exercise  of  the  marital  poweri 
very  disgraceful  to  the  person  who  practised  it, 
and  a  most  wanton  and  unnecessary  outrage  upon 
the  feelings  of  a  mother.  But  the  evidence^  as. 
feras  it  goes,  does  not,  in  my  apprehension,  sup- 
port the  imputation.  In  hia  letter  he  expressly 
engages  that  access  shall  not  be  denied.  Mr.  Hen- 
niker^  who  carried  that  letter,  knowing  its  con- 
tents, is  to  be  considered  as  guarantee  of  that  en- 
gagement. As  to^  the  letter  mentioned  by  Bobillier, 
of  a  contrary  effect,  I  take  that  to  be  one  of  the 
many  fictions  with  which  that  lady  has  thought  fit 
to  adorn  her  evidence.  And  as  to  the  taking  hex. 
away  to  a  boarding-school,  though  I  do  wish  it 
had  been  done  with  less  privacy,  and  less  precipi- 
tation, as  that  would  certainly  have  been  more 
prudent ;  yet  the  placing  of  the  child  in  a  place  of 
education,  does  by  no  means  prove  that  he  meant 
to  debar  her  the  sight  and  access  of  her  mother : 
and  therefore  I  do  not  hold  that  feet  to  be  proved^ 
in  this  case. 

When  Mr.  JEvam  quits  his  wife,  he  withdraws 
not,  as  is  insinuated  in  the  libel,  a  proper  contri- 
bution to  the  support  of  his  wife;  but  he  does 
withdraw,  I  think,  a  proper  mode  of  making  that 
contribution.  He  commissions  his  agent,  Mr. 
JaeksoUj  in  conjunction  with  Mr.  JEvans  senior, 
to  furnish  all  necessaries  for  Mrs.  JEvans  and  the 
family ;  he  offers  £500  a  year  separate  mainte-^ 
nance ;  and  this  furnishing  of  necessaries  was,  as 
I  understand  Mr.  Jackson^  merely  provisional  till 

some 
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^**  »•    some  settlement  was  actually  made.     He  leaves 
-  directions  with  the  servants,  of  which  a  copy  is 


2d  July  1790.  exhibited,    certainly   drawn   in   terms   sufficiently 
peremptory,    in  which   he  refers   those  servants 
for  all  orders  to  Miss  JEfxans.     Now  this  is,  un- 
doubtedly, a  situation  of  dependence  and  indignity 
in  which  Mrs.  JEvans  is  placed.     It  is  putting  her, 
for  the  supply  of  her  necessities,  into  the  hands  of 
his  sister  and  his  solicitor.     But  then,  I  must  re- 
member the  fact,  that  Odell  says,  that  at  this  time 
Mrs.  JEvans  had  abdicated  the  government  of  the 
family,   in  consequence  of  the  offence  which  she 
.  had  taken  at  some  conduct  of  Mr.  Evans.    She  had 
refused  to  calrry  on  the  family  business.     Some- 
body must  take  care  of  the  house.     If  Mrs.  JEvans 
would  not  undertake  it,  perhaps  Miss  JEvans  was 
as  proper  as  any  body  else.     To  be  sure,   if  Mrs. 
JEvans  had  at  this  time  signified  her  desire  to  act 
as  mistress  of  the  house ;  if  she  had  remonstrated 
at  this  moment  against  this  entire  transfer  of  do- 
mestic authority,   there  would  have  been  ground 
of  complaint ;  but  I  think  Mr.  JEvans^  under  the 
circumstances,  had  no  reason  to  presume,  that  she 
would  have  done  that  under  a  state  of  separation, 
which  she  had  refused  to  do,  living  in  conjunction 
with   him.     Though  I  think  it  is  a  degradation 
under  which  she  ought  not  to  remain,  yet  I  can- 
not help  thinking  that  she  has  herself  very  largely 
contributed  to  place  herself  upon  that  footing. 

It  is  charged,  in  the  next  place,  that  he  deprived 
her  of  all  pecuniary  credit.  I  should  be  unwilling 
to  remark,  that,  if  proper  supplies  were  furnished 
by  the  attention  of  Mr.  Evans  senior,  and  Mr.  Jack- 
sanj  credit  was  not  absolutely  necessary.  However, 
the  proof  of-  the   fact  is  this ;  that  Sir  Herbert 

Mack- 
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Mackworthy  his  banker,  and  Mr.  Boehm,  were  forbid     ^^^^l^' 
to  furnish  her  with  money,  as  proved  by  Mr.  Moore ^ 


without  his  written  order.  Now,  I  protest  that  ^^  -^"^^  ^'^^' 
I  have  never  understood  it  to  be  a  part  of  the  pre- 
rogative of  a  wife,  that  she  shall  have  a  right  to 
draw  for  what  she  likes  upon  the  banker  of  her 
husband.  The  purse  is  her  husband's;  and  it 
seems  to  me  a  matter  (^  indifference,  in  its  own 
nature,  whether  the  supplies  pass  through  the 
hands  of  Sir  Herbert  Mackworth^  or  Mr.  Jackson 
and  Mr.  Evans.  It  is  necessary,  undoubtedly,  to 
supply  her  with  money  ;  but  the  mode  of  doing  it 
by  a  banker,  I  suppose,  is  not  absolutely  necessary : 
I  do  not  take  it  to  be  perfectly  usual.  He  had 
indulged  her  before  with  an  unlimited  liberty  of  this 
kind,  which,  upon  the  separation,  it  is  proved  he 
withdrew.  That  under  the  present  circumstances 
he  should  not  leave  her  an  unlimited  power  of 
drawing  upon  his  banker,  nobody  could  wonder : 
and  as  far  as  £500  a  year  went,  he  professed,  and 
gave  every  evidence  of  sincerity  in  those  profes- 
sions, that  he  was  ready  to  leave  her  that  power. 
No  proof,  here  again,  is  offered  that  Mrs.  Evans  ever 
requested  any  money  of  him.  If  a  husband,  upon 
request,  reftises  to  furnish  necessaries,  either  by 
himself  or  his  s^ent,  undoubtedly  he  is  culpable ; 
but  if  a  wife  does  not  think  fit  to  make  any  request 
or  demand,  it  is  going  too  far  to  fix  upon  a  hus- 
band cruelty,  merely  because  he  refuses  one  par- 
ticular mode  of  supplying  her  with  money^  and 
which  mode  he  was  never  bound  under  any  circum- 
stances to  practise ;  but  which  in  the  present  case, 
as  far  as  it  appears,  he  has  never  even  been 
requested  to  conform  to.  The  fact  is,  that  finding 
her  credit  stopped  at  the  banker's  she  trusted,  as 

well 
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Etans  c.    well  she  might,  to  the  kindness  and  liberality  of 
her  relations ;  and,  without  making  any  applica* 


2d  July  17P0.  tion  to  her  husband,  as  I  see,  avails  herself,  not 
very  advisedly,  of  this  as  a  circumstance  on  which 
to  found  a  charge  of  cruelty. 

Mr.  Evans  is  charged,  in  the  next  place,  with  re- 
fusing his  wife  the  aid  of  medicine,  and  that,  with  that 
view,  he  sent  Mr.  /oc/bo^  his  attorney,  to  Mr. 
Paumiery  toforbid  him  supplying  her  with  medicines. 
They  have  both  been  examined,  and  they  differ  in 
their  evidence.  Mr.  Paurmer  says,  he  received 
orders  from  Mr.  Jackson.  Mr.  Jackson  swears,  he 
accidentally  met  Mr.  Paumier^  who  asked  if  he  was  to 
attend  her  on  Mr.  JEvans*  account ;  that  he  declined 
gimng  any  directions^  as  she  had  left  the  hovLS^  ;  that 
he  never  forhid  any  person  from  giving  her  credit^ 
nor  was  ever  sent  for  that  purpose  by  Mr.  Evans  ; 
nor  did  he,  nor  did  Mr.  Evans  ever,  to  his  know- 
ledge, forhid  any  person  from  gimng  her  credit. 
Then,  I  am  either  to  suppose  that  Mr.  Paunder 
misunderstood  Mr.  Jackson,  which  might  easily  be, 
or  that  Mr.  Jackson  delivered  those  orders  of  his 
own  head ;  for  he  does  positively  swear  that  he 
was  never  sent  with  any  such  orders  from  Mr. 
Evans ;  and  in  order  to  affect  Mr.  Evans  with  this 
fact,  he  must  be  the  orderer.  Supposing  it  to  be 
fixed  upon  Mr.  Evans,  it  might  still  remain, 
I  think  for  consideration,  how  far  the  discharging 
of  Mr.  Paumier,  who,  for  any  thing  that  appears, 
was  not  particularly  desired  by  this  lady  to  attend 
her ;  how  far  the  discharging  of  him  merely  from 
the  obligation  of  attending  on  Mr.  Evans'  account, 
is  to  be  deemed  an  act  of  cruelty  ;  more  particu- 
larly where  the  husband  knew,  as  he  could  not  but 
know,  that  she  was  under  circumstances)  where 

she 


CONSISTORY  GOUBT  OF  LONDON.  125 

she  was  sure  to  reoeive  ev^ry  assistance  of  that     ^^v$v. 
kind  from  her  relations.     I  do  think,  to  call  this 1_ 


a  refusal  of  all  necessary  medical  aid  to  a  person  m  j«isf  iiw. 
who  was  ill,  does  seem  to  me  to  be  putting  upon 
such  a  business  no  very  fair  colour. 

That  a  woman,  under  such  circumstances  as  she 
now  was  placed,  should  not  chuse  to  continue  any 
longer  in  the  house,  is  not  to  be  wondered  at.  It 
was  certainly  a  state  of  indignity.  But,  Mr. 
Jackson  positively  swears,  that  he  offered  no 
violence  ;  that  he  threatened  none ;  that  he  was  not 
authorized  to  do  dther  the  one  or  the  other;  and 
that  it  was  a  matter  of  considerable  surprise  to  him 
when  she  quitted  the  house.  To  me,  however,  I 
own,  it  would  have  been  a  matter  of  surprise,  if 
she  had  continued  there,  considering  the  footing 
upon  which  she  then  was.  Mrs.  Thackeray  swears, 
that  she  saw  two  or  three  letters  from  Mr.  Jackson^ 
intimating  that  Mrs.  Evans  must  quit  the  housCy  or 
he  would  take  steps  that  would  he  disagreeable. 
Now,  taking  it  that  Mr.  Evans  meant  to  have  two 
houses,  two  separate  establishments, — to  have  an 
establishment  necessary  for  the  wife, — to  be  sure 
a  less  house  would  be  sufficient  for  her  in  con-  • 
sequence  of  this  separation,  and  no  just  cause  of 
complaint  could  arise,  unless  the  house  to  which 
she  was  desired  to  withdraw  was  such  an  one  as  it 
was  improper  for  the  wife  of  Mr.  Evans  to  inhabit; 
for,  I  cannot  but  say,  that  a  husband  has  a  right  to 
direct  the  removal  of  his  own  family. 

There  is  another  matter,  which  has  been  made 
a  pretty  long  subject  of  discussion  in  this  case  ;  a 
matter  of  trunks  and  boxes,  which  has  been  intro- 
duced into  the  allegation,  but  not  into  the  Ubel. 
One  representation  is  given  of  it  by  Mr.  Jackson ; 

another 
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EvANfl  V.     another  by  Mademoiselle  Bohillier :  and  I  think  I 
do  not  pay  any  one  individual  any  sort  of  compli- 


«d  j«/yi790.  ment  when  I  say,  that  I  shall  take  his  deposition 
in  preference  to  her's. 

After  all  there  are,  certainly,  circumstances 
sufficiently  hostile  attending  this  separation.  I 
wish  it  had  been  conducted  with  more  care — 
with  more  caution — with  more  tenderness,  on 
the  part  of  Mr.  Evans ;  for  care,  caution,  and  ten- 
derness, would  have  been  prudmce.  I  must  how- 
ever remember,  that  there  were  at  this  time 
declared  hostilities  subsisting — great  mutual  ex- 
asperation; it  was  now  become  a  contest  of 
etiquette,  of  honour  and  spirit,  on  both  sides. 
Nothing  can  be  more  clear  to  me,  than  that  the 
husband  meant  to  support  his  wife  with  sufficient 
liberality ;  he  had  always  done  it :  for  want  of 
liberality  is  no  where  ih  the  cause  to  be  found  im- 
putable to  him.  However,  the  parties  agreeing 
in  substance,  they  disagree  in  terms ;  they  disagree 
only  in  the  nature  of  the  security  that  was  to  be 
given  for  the  allowance  proposed.  It  is  not  my 
business  to  drop  an  opinion  upon  that  subject ;  for, 
•  .  after  what  I  have  said,  it  will  be  sufficiently  clear 
that  it  is  not  the  business  of  this  Court  to  approve 
at  all  of  such  separations.  But,  if  I  could  with 
propriety  for  one  moment  abstract  myself  from  the 
public  situation  which  I  am  now  in,  and  could 
stand  in  the  situation  of  a  private  individual,  and 
as  the  adviser  of  Mr.  Evans  I  should  say,  that  the 
generous  part  would  be  the  prudent  part  in  such  a 
business ;  and  that  a  conduct  of  that  nature  would 
be  that  conduct,  under  all  the  circumstances, 
which  it  was  most  adviseable  to  adopt :— however, 
with  that  I  have  nothing  to  do.     The  spirits  of  the 

parties 
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parties  are  mutually  irritated  against  each  other;     Evansp. 
the  treaty  goes  off  upon  that  ground  ;  and  the  re- 


fusal to  adopt  a  particular  mode  of  securing  the  2d/«iyi790. 
allowance  is  to  be  construed  a  denial  of  all  neces- 
sary support,  and  to  be  made  the  foundation  of  an 
accusation  of  cruelty. 

The  truth  of  the  case,  according  to  the  impres- 
sion which  the  whole  of  it  makes  upon  my  mind,  is 
this  : — two  persons  marry  together ;  both  of  good 
moral  characters,  but  with  something  of  warmth,  and 
sensibility,  in  each  of  their  tempers  ;  the  husband 
is  occasionally  inattentive  ;  the  wife  has  a  vivacity 
that  sometimes  offends  and  sometimes  is  offended ; 
something  like  unkindness  is  produced,  and  is  then 
easily  inflamed ;  the  lady  broods  over  petty  resent- 
ments, which  are  anxiously  fed  by  the  busy  whispers 
of  humble  confidantes ;  her  complaints,  aggravated 
by  their  reports,  are  carried  to  her  relations,  and 
meet  perhaps  with  a  facility  of  reception,  from 
their  honest,  but  well-intentioned,  minds.  A  state 
of  mutual  irritation  increases ;  something  like  in- 
civility is  continually  practising ;  and,  where  it  is 
not  practised,  it  is  continually  suspected  ;  every 
word,  every  act,  every  look,  has  a  meaning  attached 
to  it ;  it  becomes  a  contest  of  spirit,  in  form,  be- 
tween two  persons  eager  to  take,  and  not  absolutely 
backward  to  give,  mutual  offence  ;  at  last  the  hus- 
band breaks  up  the  family  connection,  and  breaks 
it  up  with  circumstances  sufiiciently  expressive  of 
disgust :  treaties  are  attempted,  and  they  miscarry, 
as  they  might  be  expected  to  do,  in  the  hands  of 
persons  strongly  disaffected  towards  each  other ; 
and  then,  for  the  very  first  time,  as  Dr.  Arnold  has  ob- 
served, a  suit  of  cruelty  is  thought  of;  a  libel  is  given 
in,  black  with  criminating  matter;  recrimination 

comes 
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EvAKa  V.     comes  from  the  other  side ;  accusations  rain  heavy 
^  and  thick  on  all  sides,  till  all  is  involved  in  gloom, 


Ktams* 


3d  July  1790.  and  the  parties  lose  total  sight  of  each  other's  real 
character,  and  of  the  truth  of  every  one  fact  which 
is  involved  in  the  cause. 

Out  of  this  state  of  darkness  and  error  it  will 
not  be  easy  for  them  to  find  their  way.  It  were 
much  to  be  wished  that  they  could  find  it  back 
again  to  domestic  peace  and  happiness.  Mr. 
Evans  has  received  a  complete  vindication  of  his 
character.  Standing  upon  that  ground,  I  trust  he 
will  act  prudently  and  generously ;  for  generosity 
is  prudence  in  such  circumstances.  He  will  do 
well  to  remember,  that  the  person  he  contends  with 
is  one  over  whom  victory  is  painful;  that  she  is 
one  to  whom  he  is  bound  by  every  tie  that  can 
fasten  the  heart  of  one  human  being  to  another ; 
she  is  the  partner  of  his  bed- — the  mother  of  his 
ofispring !  And,  if  mistakes  have  been  committed, 
and  grievous  mistakes  have  been  committed,  most 
certainly,  in  this  suit,  she  is  still  that  person  whose 
mistakes  he  is  bound  to  cover,  not  only  from  his 
own  notice,  but,  as  far  as  he  can,  from  that  of  every 
other  person  in  the  world. 

Mrs.  Evans  has  likewise  something  to  forget; 
mistakes  have  been  made  to  her  disadvantage  too 
in  this  business :  she,  I  say,  has  something  to  forget. 
And  I  hope  she  has  not  to  learn,  that  the  dignity 
of  a  wife  cannot  be  violated  by  submission  to  a 
husband. 

It  would  be  happy  indeed,  if,  by  a  mutual  sacri- 
fice of  resentments,  peace  could  possibly  be  re- 
established. It  requires,  indeed,  great  efibrts  of 
generosity,  great  exertions  of  prudence,  on  their 
own  part)  and  on  the  part  of  those  who  are  con- 
nected 
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nected  with  them.      If  this  cannot  be  done  :  if  the     ^J^***  ^^ 

'  Evans. 


breach  is  too  far  widened  ever  to  be  closed,  Mrs.  - 
Evans  must  find  her  way  to  relief;  for  she  must  ^^^hf  i790. 
not  continue  upon  her  present  footing,  no,  not  for 
a  moment:  she  must  call  in  the  intervention  of 
prudent  and  respectable  friends;  and  if  that  is 
ineffectual,  she  must  apply  to  the  Court,  under  the 
guidance  of  her  counsel,  or  other  persons  by  whom 
the  matrimonial  law  of  this  kingdom  is  under- 
stood. 

But,  in  taking  this  review,  I  rather  digress  from 
my  province  in  giving  advice:  my  province  is 
merely  to  give  judgment ;  to  pronounce  upon  what 
I  take  to  be  the  result  of  the  facts  laid  before  me. 
Considering,  then,  all  those  facts,  with  the  most 
conscientious  care,  and  with  the  most  conscientious 
application  of  my  understanding  to  their  result,  I 
am  of  opinion,  that  Mr.  Evans  is  exculpated  from 
the  charge  of  unmanly  and  unlawful  cruelty.  I 
therefore  pronounce,  that  Mrs.  Evaris  has  failed  in 
the  proof  of  her  libels  arid  I  dismiss  Mr.  Evans  from 
all  further  observance  of  justice  in  this  behalf. 

Suit  dismissed. 


K 
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LADY  FERRERS  i;.  LORD  FERRERS. 

nth  ^o»,  1788  fjpjJig  ^ag  a  question  on  the  admissibility  of  a 
Suit  for  aepara-  Kbel  in  a  cause  of  reparation,  instituted  by 
ortkr^eT*  *^®  ^^^  against  the  husband,  by  reason  of  his  adul- 
reason  of  akuj-  tety.  The  objections,  taken  in  argument,  are  stated 
t«2— by  d^iay'  iu  the  obscTVations  of  the  Court. 

in  instituting 

proceedings  by  JUDGMENT. 

natL.  separa-  Sir  William  Scott. — ^The  question  before  the 
^Z^!^^"^^  Court  arises  on  the  admidsibility  of  a  libel,  given 
in  on  the  part  of  Lady  Ferrers  against  her  hus- 
band, the  Earl  FerriBrs,  in  a  suit  of  separation, 
by  reason  of  adultery.  The  adverse  Counsel  have 
taken  particular  objections  to  Separate  articles,  and 
also  a  general  objection  applicable  to  the  whole. 
The  Counsel,  in  support  of  the  allegation^  have 
given  up  the  latter  part  of  the  fourth  article,  plead- 
ing a  letter  from  Lord  Ferrers^  and  the  subsequent 
article  exhibiting  the  letter, — ^the  exhibit  itself 
being  in  so  mutilated  and  imperfect  a  state,  as  not 
to  correspond  with  the  recitement  of  it. 

In  objection  to  the  sixth  and  ninth  articles, 
pleading  specific  acts  of  adultery  prior  to  a  con- 
nection which  took  place  between  the  parties  in  1784, 
it  is  said,  that  adultery  should,  at  the  utmost,  in 
such  a  case,  be  pleaded  generally ;  for  the  effect  of 
condonation  extinguishes  the  right  of  complaint, 
except  for  subsequent  acts.  But  Dr.  Bever 
has  very  fully  explained  the  effect  of  condonation 
by  matrimonial  intercourse  ;  *   it  is  a  conditional 

*  On  the  same  principle,  reeonciliation  was  pleadable  to  a 
charge  of  elopement  and  adultery  in  bar  of  dower.  See  Lady 
Ann  Powes  v.  Herbert.     2  Dyer  106  h.  pi.  22. 

for- 
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forgiveness,  which  does  not  take  away  the  right   ^j^^^/ 
of  complaint  in  case  (^  a  continuation  of  adultery, 


for  that  operates  as  a  reviver  of  former  acts.  The  "**^«»-*''^' 
objection  appears  to  be  founded  on  a  supposition, 
that  the  facts  of  adultery,  pleaded  subsequent  to  the 
condonation,  would  not  be  proved ;  in  which  Case 
the  proof  of  those  facts,  {M*evioas  to  the  forgive^ 
aess,  tK>uld  not  weigh :  but  in  djebating  an  alle- 
gation, the  facts  laid  are  always  sup{io8ed  to  be 
true.  It  was  said  by  Dr.  NichQll^  that  it  pesea«- 
bled  the  case  of  Bowes  and  Strathmarey*  where 
fects  of  adultery,  previous  to  cohaUtation,  w)ere.not 
permitted  to  be  pleaded.  But  there  is  an  obvious 
distinction  b^tiveen  the  two  cases,  and  in  this  ^e*^ 
spect, — ^that  the  husband  there  was  not  aggrieved, 
and  the  charge  alleged  against  Lady  Strathmaref  if 
true,  could  be  no  injury  to  him.  But  is  that  the 
case  here  ?  In  respect  to  any  expence,  which  may 
be  occasioned  by  it,  in  the  executicoi  erf  a  commis- 
sion  for  the  examination  of  witnesses  in  JPrancCj  the 
Court  must  undoubtedly  guard  against  unneces^ 
sary  expence,  but  aU  the  circumstances  must  be  fully 
stated,  and  the  Court  is  bound  to  admit  them  to 
proof.  To  say  there  is  sufficient  evidence  without 
it,  is  saying  nothing ;  for  you  cannot  narrow  the 
adverse  case  in  that  way. 

The  seventh  and  ei^th  articles  plead  an4  ex* 
hibit  a  letter  from  Mrs.  Nicholas^  sister  to  Miss 
Mundayy  which  is  said  to  be  a  clear  admission  of 
her  guilt  by  her  nearest  relation.  It  is  objected,  that 
if  Mrs.  Nicholas  is  not  examined  it  is  no  evidence ; 
and  that  if  she  is,  the  letter  is  unnecessary :  and  this 
objection  is  well  founded ;  it  is  **  res  inter  aJins 
acta.*'    The  admission  of  Miss  Munday's  guilt  by 

*  3d  March  17S9,  Delegates. 

K  2  her 
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Fkhrbks  v.   her  sister  cannot  affect  Lord  Ferrers ;  even  if  on 

— « oath,  which  it  is  not.     I  therefore  reject  that  ar- 

iithi^i^.  1788.  tide  and  the  exhibit- 

The  latter  part  of  the  fifteenth  article  pleads, 
that  Lady  Ferrers  has  been  seen  by  Kirhy^  Jones, 
and  others — ^and  also  their  declarations,  ^  ^  that  she 
is  not  the  person  who  cohabited  with  Lord  Ferrers 
at  their  respective  lodging-houses."  But  this  is  no 
evidence :  they  must  be  produced,  or  their  unau- 
thenticated  declarations  will  be  nugatory.  This 
article  must  be  reformed  therefore  by  pleading, 
^*  that  they  are  satisfied  in  their  consciences,  and 
verily  believe,  she  is  not  the  same  person;"  and  on 
this  they  must  be  produced  and  examined. 

The  general  objection  is  to  the  acquiescence  of 
Lady  Ferrers,  from  the  year  1780,  which  is  said 
to  amount  to  condonation.  It  is  contended,  also, 
that  she  is  barred  by  length  of  time ;  and  that  if 
a  suit  of  this  description  were  to  come  before  the 
House  of  Lords,  or  before  a  jury,  they  would  not 
sustain  it.  It  is  not  my  business  to  advert  to 
what  would  be  the  conduct  of  the  House  of  Lords, 
nor  of  a  court  of  common  law.  The  House  of 
Lords  do  not  sit  merely  in  a  judicial  capacity,  tied 
down  by  certain  rules,  but  as  a  legislative  body, 
which  has  full  power  to  act  according  to  its  own 
wisdom ;  so  that  their  proceedings  are  not  to  be 
considered  as  mere  forensic  acts,  but  as  acts  of 
the  legislature :  nor  will  an  action  at  law,  which 
is  instituted,  diverso  intuitu,  for  the  recovery  of 
damages,  apply  to  proceedings  of  this  nature.  It 
is  not  brought  against  the  same  person,  but  against 
the  adulterer  for  the  injury  sustained ;  and  where 
the  husband  has  not  felt  the  injury,  no  damages, 
or,  at  least,  nominal  damages  only,  will  be  given. 

In 
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|n  this  Court  it  is    not    the  measure  of  the    *|»»»*"  «• 

injury  which  is  to    undergo  consideration,    but 

whether  the  party«plaintiff  is  entitled  to  a  separa-  ntJ^^^'i^ss, 
tion  or  not  ?     So  that  the  courts  of  common  law 
do  not  afford  any  conclusive  rule  which  should  bind 
this  Court  in  a  question  of  this  nature. 

The  case  of  Boteler  v.  BoteUr  *  has  been  men- 
tioned ;  but  I  see  a  material  distinction  in  that 
case.  An  application  was  there  made  to  the  Court 
in  favour  of  Mrs.  Boteler^  who  had  brought  a  suit 
against  her  husband  for  separation.  Witnesses 
had  been  examined,  and  publication  had  passed. 
The  suit  then  lay  dormant  for  seven  or  eight  years, 
during  which  time  the  original  depositions  were 
by  some  accident  lost,  and  application  was  made  to 
the  Court  to  hear  the  cause  on  attested  copies. 
The  Court  adverted  to  the  special  circumstances 
of  the  case,  and  placed  the  question  on  this  ground, 
whether  Mrs.  Boteler  was  entitled  to  any  special 
indulgence ;  and,  so  placing  it,  thought  that  she 
was  not,  and  therefore  dismissed  the  suit.  If,  how- 
ever, the  original  depositions  had  been  existing, 
there  is  little  doubt  but  that  the  Judge  would  have 
proceeded  to  hear  the  cause. 

In  the  case  of  Cibber  v.  CXbher  f,  there  was  an 
active  concurrence  in  the  husband  to  the  guilt  of 
the  wife, — a  state  of  facts  very  different  from  a 
forbearance  in  bringing  the  suit,  which  may  not 
only  be  excusable,  but  meritorious,  in  hopes  of 
reconciliation  ;  and,  as  it  was  observed,  there  is  a 
great  difference  between  the  husband  and  wife  on 
this  point.     The  husband,  may,  by  his  authority, 

*  Consistory.  The  suit  commenced  in  1775,  went  on  to  1777, 
was  suspended  till  1788.  f  Consistory,  1789.         ' 

command 
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FjKimsmii.   eommand  the  adherence  aad  obedience  of  the  vile ; 
whereas  the  woman,  in  case  of  the  elopement  and 


iithN4wa78».  criminality  of  the  hiidband,  .mu8(fc«adopt  some  other 
mode  than  that  of  compulsion.  The  case  of  Harris 
V.  Ballsy  also,  stood  oa  a  diffeirent  ground.  That 
was  a  case  of  impotency,  pleading  a  species  of  de- 
fect not  capable  of  proof.  The  circumstance  of 
time  was  also  an  ittgitedient,  but  not  the  leading 
one  in  the  ease,  that  libel  being  dismissed  as  fdo 
1^9  ^e  upon  the  other  grouiatd.  No  case  has  •  been 
cited  to  shew  that  lapse  of  tim^  alone  is  a  sufficient 
barf-     It  is  impossible  for  me  to  say  that  this  suit 

'might 

•  Arches  Court,  Trin.  Tertn,  1788. 

fSo  m  Dodwdiv^  DodweU^  18th  June  1789,  the  only  act  of 

adultery  pleaded  was  ui  1782,  and  it  wa»  objected  that  acta  of 

adultery  could  not  be  given  in  evidence  to  obtain  a  divorce  after 

five  years.     But  the  Court  over-ruled  the  objection,  observing— 

That  the  objection  as  to  time  could  not  be  maintained,  as  there  was 

no  limitatiou  in  strits  of  this  nature.     There  had  been  a  role  of 

the  Canon  Law   **adulter  accusari  non  potest  post  qtmfuennii0ni** 

*  Sancheit  lib.   ^^^  ^^  ^  heen  held  to  apply  to  criminal  and  not  to  civil. suits  *. 

10,  disp.d.  $9.  It  appears,  indeedg  from  Dr.  Bettesworth's  notes,  to  have  been 

8.  S.  ad  leg.'    doubted  at  one  time  in  civil  suits.     In  the  case  of  Mule  v,  MtUe, 

Juliam,  6.         17 1 0,  before  the  Delegates,  it  was  strongly  contended  that  evidence 

to  &cts  of  adultery,  which  had  paused  more  than  six  years,  could 

not,  be  read,  hut  Ifae  objection  was  over-ruled,  and  the  law  is  now 

settled' otherwise. 

in  D'JguUar  v.  D'Aguilar^  5th  November  1793,  the  libel 
pleaded  acts  of  cruelty  in  1773;  and,  on  an  objection  being 
taken  to  the  libel  on  the  ground  of  time,  the  Court  observed — 
This  is  a  suit  brought  by  Lady  IXAguilar  against  the  Baron» 
the  parties  beihg  Jews,  and  married  according  to  the  Jewish 
rites :  but  the  Court  is  under  the  same  obligation  to  interfere 
and  grant  aid  on  violation  of  any  duty  arising  out  of  such 
marriage,  as  well  as  any  other.  An  objection  is  taken  to  the 
libel,  that  thet  facts  are  very  ancient,  and  that  they  had  been 
buried  m  silence  for  many  years,  and  that  it  would  be  proper  to 

exclude 
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Ferrers. 


might  have  been  brought  before,  consistently  with 

prudence ;  and  I  will  not  lay  it  down  as  a  rule, 

that  a  woman,  not  bringing,  her  complaint  imme-  ii*h^«».i788. 

diately  on  the  discovery,  shall  be"^  afterwards  barred 

from  laying  her  case  before  the  Court.     The  libel 

must  be  reformed,  and  then  admitted  to  proof 

This  cause  went  on,  and  ultimately  terminated  ^^^  **«»••  i'^*- 
on  the  5th  March  1791,  by  the  judgment  of  the 
Court  pronouncing  for  the  separation,  as  prayed  on 
the  part  of  Lady  Ferrers. 

exclude  such  complaint,  by  analogy  to  the  statute  of  limita- 
tion. There  might  be  more  force  in  the  objection,  if  it  was 
not  taken  off  by  the  subsequent  conduct  of  the  parties.  If  the 
wife  had  lived  in  the  society  of  her  husband,  it  might  be  im- 
proper to  take  notice  of  a  complaint  of  such  ancient  date : 
but  it  appears  that  she  was  obl^d  to  ]eave  him,  and  lived 
separate  till  1792.  The  effect  of  that  separation,  though  not 
regular  and  formal,  or  under  the  authority  of  the  Court,  rebuts 
the  inference  of  acquiescence,  and  affords  a  ground  of  presump- 
tion that  her  life  had  been  rendered  uncomfortable,  and  that  she 
had  been  obliged  to  seek  an  asylum  with  her  Mends. — ^But  con- 
donation, by  a  reconciliation  in  1 79it  ^8  pleaded ;  and  it  ia 
said,  that  though  this  might  be  taken  away  by  subsequent  &cts, 
they  must  not  be  slender  facts,  but  such  as  would  be  sufficient 
to  found  a  sentence.  This  is  the  true  rule.  But  I  think  the 
fiausts  pleaded  are  such  as  might  avail  substantively,  and  there- 
fore that  they  may  revive  the  ancient  facts. — Libel  admitted. 

In  MardautU  v.  MordaunU  Ist  June  1794. — On  restitution  of 
conjugal  rights,  the  libel  pleaded  the  marriage  27th  February 
1759 ;  desertion  of  the  husband  in  April  1759 ;  that  he  left  /re- 
land  and  came  to  Englandy  where  he  remained  concealed  from  the 
wife  till  he  was  lately  discovered,  when  being  required  to  receive 
his  wife,  he  refused. — On  objection  to  pleading  desertion  at  such 
a  distance  of  time,  the  Court  said, — It  knew  of  no  limitation, 
of  time:  there  was  none  imposed  by  statute,  nor  by  any  ru^e 
which  the  Court  had  laid  down  for  itself:  it  was  no|  in  its  power 
to  refuse  relief  on  that  ground. — Libel  admitted. 


/ 
• 
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PERTREIS  vl  TONDEAR, 

FALSELY  CALLING  HERSELF  PERTREIS. 

3d  Feb.  1790.  rpjjjg  y^^  ^  cause  of  nullity  of  marriage,  on  the 
palSTchurchl*  gTOund  that  it  was  not  celebrated  in  the  parish 
Sa^fi^uiwi  ^^^^^^  ^  ^^  ^  j^Zace  where  marriages  had  been 
^y^®G-3»  usually  solemnized  according  to  the  provisions  of 
Exception,  as  the  marriage  act ;  the  marriage  having  been  cele- 
a  Foreign^m-  bratcd  in  the  chapel  of  the  Bavarian  Embassador, 
tween  ^foreign-  without  banns  or  licence,  and  between  persons  not 
orthe*E^bL.  ^6^^g  ^^  *h^  Embassador's  household,  nor  of  his 

sador'scountry,  CountrV. 
not  sustained.  "^ 

In  support  of  the  marriage,  it  was  argued,  that 
there  was  nothing  in  the  libel  to  shew  that  the 
marriage  was  invalid ;  that  when  an  attempt  was 
made  to  dissolve  a  marriage,  it  ought  to  appear  on 
the  face  of  the  libel,  that  it  could  not  be  valid ;  that 
it  was  not  sufficiently  pleaded,  that  there  was  no 
special  licence,  but  only  *'  that  the  marriage  was 
had  without  banns,  and  without  licence  from  persons 
having  authority ;  that  a  chapel  of  an  Embassador 
was  to  be  considered  as  a  part  of  the  country  to 
which  the  Embassador  belongs ;  and,  in  that  cha- 
racter was  excepted,  under  the  clause  of  the  mar- 
riage act,  which  relates  to  foreign  marriages ;  that 
a  marriage  between  English  persons  celebrated  in 
the  Embassador's  chapel  in  a  foreign  country, 
where  the  parties  might  be  only  in  transitu  ^  and 
not  domiciled,  would  be  good :  that  though  two 
English  subjects  could  not  marry  in  an  Embassador's 

chapel 
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chapel  here,  since  they  must  coiafonn  to  the  law  FERTmas «. 
of  JEngland ;  yet  that  in  this  case,  the  man  was  a      ^^^^*- 


foreigner,  living  in  the  house  of  the  Spanish  Em-  3d  Fd>,  1790. 
bassador ;  and  that  the  woman  appeared  also  from 
her  name  to  be  a  foreigner ;  and  it  was  not  shewn 
that  she  was  domiciled  in  England. 

In  reply,  it  was  said,  that  the  form  of  pleading, 
as  to  the  licence,  included  the  licence  of  the 
Archbishop:  and,  on  the  general  law  applicable 
to  such  a  case,  reference  was  made  to  a  former 
precedent  of  Hdnel  v.  Fierville  *,  in  which  a 
marriage  was  solemnized  in  the  Venetian  Em- 
bassador's chapel,  without  consent,  one  of  the  parties 
being  a  minor :  and  that  in  that  case  the  Court, 
rejecting  the  formal  sentence  porrected,  gave  a 
sentence  interlocutory,  and  pronounced  the  mar- 
riage invalid,  on  the  ground  that  it  was  cele- 
brated in  a  place  where  banns  had  not  usually 
been  published. 

Judgment. 
Sir  William  Scott. — This  is  a  suit  for  nullity  of 
marriage,  brought  by  Pertreis  against  a  person  call* 
ing  herself  Pertreisj  but  wliose  real  name  is  charged 
to  be  Tondear,  upon  the  alleged  invalidity  of  their 
marriage.  The  libel  states  that  clause  in  the  act 
of  parliament,  whereby  all  marriages  celebrated 
in  any  place,  unless  where  banns  are  usually  pub- 
lished, shall  be  null  and  void.  The  second  article 
pleads,  that  the  marriage  was  celebrated  in  the 
chapel  of  the  Bavarian  Embassadol^  where  banns 
of  matrimony  are  not  usually  published,  and 
without  banns  or  licence.     It  has  been  said,  that  a 

♦  Consistory,  1783. 

sentence 
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Pbrtrxis  «.  sentence  6f  nullity  is  an  unfavourable  one,  and 
^  discretionaTy  on  the  part  of  the  Court,  and  that 

3d  F$b.  1790.  the  Court,  if  it  be  discretionary  to  grant  or  not, 
would  naturally  decline  it.  But  it  is  not  my 
opinion,  that  this  Court  has  any  such  discretion  on 
this  subject.  Every  person  interested,  who  thinks 
there  is  a  legal  defect,  may  apply,  and  has  a  right 
to  a  declaratory  sentence,  if  his  application  be  well 
founded.  It  may  be  necessary,  for  the  conve- 
nience and  happiness  of  families,  and  of  the 
public  likewise,  that  the  real  character  of  these 
domestic  connections  should  be  ascertained  and 
known.  An  observation  has  been  made,  that  the  ci- 
tation suggests  minority,  which  is  not  pursued  in 
the  libel:  but  the  party  having  abandoned  that 
plea,  and  not  proceeding  on  the  double  ground,  as 
in  Heinel  v.  Fierville^  whether  she  was  a  minor  or 
not  at  the  time  of  celebration,  is  not  material. 

The  next  objection  is,  that  the  marriage  is 
stated  to  have  been  had  without  banns  or  licence, 
but  without  negativing  that  it  might  be  by  special 
•licence.  But  the  words  without  licence  are  suffi- 
cient, and  will  comprehend  every  kind  of  licence  ; 
and  in  Hemel  v.  Fiermlle  it  was  pleaded  in  the  same 
manner. 

The  principal  objection,  however,  is,  that  this 
act  of  parliament  will  not  operate  under  the 
circumstances  of  the  case ;  for  that  the  House 
and  Chapel  are  to  be  considered  as  the  Country 
of  the  Person  residing  there,  to  which  our 
law  will  not  extend.  But  the  authority  of 
the  case,  which  has  been  cited,  sufficiently  de- 
cides this  question  so  as  to  oblige  me  to  admit 
this  libel.  The  party  who  proceeds  was  in  the 
suite  of  the  Spanish  Embassador,  and  not  of  the 

Bavaricm ; 
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Bavarian ;  and  the  party  proceeded  against,  though  p^trew  ». 
she  has  the  name  of  a  foreigner,  is  not  described  as 


being  of  any  Embassador's  family,  and  she  has  been  ^  ^«*-  ^790. 
resident  in  this  country  four  months,  which  is  much 
more  than  is  necessary  to  constitute  a  matrimonial 
domicil  in  England^  inasmuch  as,  under  the  act  of 
parliament,  one  month  is  sufficient  for  that  purpose. 
Supposing  the  case,  therefore,  to  be  assimilated  to 
that  of  a  marriage  abroad  between  persons  of  a 
different  country,  it  is  difficult  to  bring  this 
marriage  within  the  exception,  as  this  woman  is 
not  described  as  domiciled  in  the  family  of  the 
Embassador*  Taking  the  privilege  to  exist  in 
Elmbassador's  chapels,  which  perhaps  has  not  been 
formally  decided,  I  may  still  deem  it  a  fit  subject 
of  consideration,  whether  such  a  privilege  can 
protect  a  marriage  where  neither  party,  as  far  as 
appears  at  present,  is  of  the  Country  of  the  Embas- 
sador, and  where  one  of  the  parties  has  acquired 
a  matrimonial  domicil  in  this  country,  and  where 
it  is  not  shewn  that  she  had  been  living  in  a  house 
entitled  to  privilege  during  her  residence  in  Eng- 
land. On  these  grounds  I  shall  admit  the  libel. 
The  matter  may  receive  a  further  illustration  of  facts, 
which  may  entitle  it  to  further  consideration. 

Libel  admitted. 

This  cause  stood  on  assignations  to  prove^  till  the 
2d  April  1792,  when  it  appears  that  nothing  fur- 
ther was  prayed,  and  it  is  presumed  that  the  cause 
was  discontinued. 
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NASH  V.  NASH. 


6th  May  1790.  'pHIS  was  a  cEuse  of  separation,  by  reason  of  adul- 
fn  whSJ^ri^ci.  tery,  brought  by  the  husband  against  the  wife. 
wSatl^te"^*^ '^^^  parties  had  separated  by  agreement.  The 
tioa8,aUowed  libel  chafffed  the  woman  with  cohabiting  in  an 

to  be  pleaded 

inUieEcciesi.  adulterous  intercourse,  and  also  pleaded  z  pretended 

^  ^     ^       marriage  with  the  adulterer ;  and  exhibited  a  copy 

of  the  entry  of  such  marriage.     It  was  objected 

that  this  marriage  being  higamy  and  ii  felonious  dcty 

could  not  be  pleaded  in  the  Ecclesiastical  Courts. 

Judgment. 
Sir  William  Scott. — In  this  libel,  given  in  a 
case  of  adultery,  an  objection  has  been  taken  to 
an  article  which  pleads  a  marriage  between  the 
party  accused  of  adultery,  and  a  certain  person 
with  whom  she  is  alleged  to  cohabit  in  an  adul- 
terous intercourse,  under  the  assumed  character  of 
wife,  and  to  have  so  done  for  a  considerable  time. 
It  is  said,  that  the  crime  of  bigamy,  being  a  felony, 
is  improper  to  be  pleaded  in  a  suit  before  an 
Ecclesiastical  Tribunal  where  it  is  not  triable; 
and  many  good  cases  have  been  cited  by  Dr.  Lau- 
rence tending  to  shew  that  this  Court  cannot  in- 
quire criminally  into  cases,  where  it  could  other- 
wise inquire,  if  not  cognizable  at  common  law. 

Certainly 
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Certainly  this  Court  cannot  inquire  into  a  felony  Nash  v.  Nasr. 
directly,  even  where  a  clergyman  is  sued  for  the 
purpose  of  deprivation*.  And  in  a  late  determina* 
tion  in  Cfummms  v.  Mayo  f,  the  allegation,  which 
was  exceptive  to  witnesses,  a  species  of  plea  upon 
which  the  Court  always  entertains  some  jealousy, 
charged  a  witness  with  felony  in  direct  terms,  and 
was  properly  on  that  ground  rejected. 

It  is  however  very  frequent,  and  has  so  occurred 
in  the  course  of  my  practice,  to  admit  a  fact,  in 
itself  criminal,  to  be  pleaded  as  a  necessary  fact  in 
a  civil  suit. 

Such  is  the  case  in  causes  of  nullity  of  marriage 
by  reason  of  a  former  marriage.  There  was  also 
a  recent  case  in  the  Court  of  Arches,  where  the 
parties  were  married,  and  signed  the  entry  of  mar- 
riage by  fictitious  names,  which  it  is  felony  to  do  J ; 
yet  that  consideration  was  held  not  to  bar  the 
right  of  the  party  to  proceed  to  a  sentence  of  nullity 

in 


♦  •'  One  Searle,  Parson  of ,  had  been  tried  at  common  law 

and  found  guilty  of  manslaughter,  whereupon  he  was  questioned 
to  deprivation  before  Doctor  Bird,  Judge  of  the  Court  of  Audienee, 
when  he  desired  to  be  admitted  to  his  defence,  that  he  was  not 
guilty,  contrary  to  the  verdict.  Doctor  Bird  came  to  me  for  di- 
rection, and  we  agreed,  that  felony  or  other  capital  crimes  were 
not  examinable  in  the  Ecclesiastical  Courts ;  no,  not  for  purposes 
that  were  examinable  there,  as  in  this  case  of  deprivation  ;  and 
therefore  they  may  not  originally  examine  such  a  crime  to  prove 
a  man  criminous^  much  less,  when  he  is  so  proved  in  tibe  proper 
Court,  impeach  the  sentence  in  a  Court  improper.  But  they  may 
build  a  sentence  of  deprivation  upon  such  a  conviction,  and  they 
are  bound  by  it"  Hob,  121.  In  the  case  of  Bromley  v.  Bromley, 
Delegates,  1794,  this  form  of  pleading  the  conviction  was  adopted 
in  proceedings  for  divorce  by  reason  of  sodomitical  practices,  of 
which  the  husband  had  been  convicted. 

t  Prerog*  28th  April  1790.  %  26  G.  2.  c.  83.  s.  16, 
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Nam  v.  Nasb.  in  a  civil  dUit,  though  it  would,  equally  with  the 
1790  present  caae,  have  subjected  the  party  to  a  prose- 
cution by  statute  for  the  felony.  There  was  another 
case  of  a  person  who  had  been  guilty  of  altering  a 
licence,  which  would  have  amounted  to  the  crime 
of  forgery :  this  was  also  pleaded  in  a  suit  of  nul- 
lity of  marriage. 

The  marriage,  in  the  present  case,  though 
amounting,  if  criminally  prosecuted,  to  what  the 
law  describes  as  felony,  will  afford  a  strong  pre- 
sumption and  go  in  corroboration  of  the  other 
evidence  that  may  be  offered  as  to  the  charge  of 
adultery :  for,  if  the  parties  have  gone  so  £bu*  as  toper- 
form  the  ceremony  of  marriage  in  a  church,  and 
they  have  since  lived  together  ostensibly  as  man  and 
wife,  that  fact,  so  assisted  by  the  subsequent  coha- 
bitation, is  strong  presumptive  evidence  of  an  adul- 
terous intercourse,  and  will  fix  it.  It  is,  therefore, 
proper  to  be  pleaded. 

As  to  the  length  of  time  which  has  elapsed  with- 
out the  husband  having  brought  his  suit,  that,  un- 
doubtedly, comes  under  another  consideration  of 
the  Court:  but  there  is,  as  has  been  rightly  observed, 
no  legal  limitation,  and  there  may  be  reasons  of 
discretion  which  may  make  him  so  far  passive : — 
that  has  never  been  held  to  amount  to  a  condona- 
tion— which  is  effected  by  the  return  of  the  par- 
ties to  live  with  each  other ;  nor  has  a  separation  by 
articles  or  agreement  ever  been  considered  as  a  bar 
to  a  suit  of  this  kind  *. 

Another 

Coniistory,        *  In  Beehy  ▼.  Beeby,  which  was  a  suit  of  separation  by  reason  of 
16th  Nw.1798.  tjjg  adultery  of  the  wife,  it  was  objected  that  the  libel  Viewed  that 
the  parties  had  lived  in  a  state  of  separation,  and  therefore  that  it 
was  not  competent  to  the  husband  to  bring  such  a  suit,  as  he 
would  not  at  common  law  be  allowed  to  bring  an  action  for  da- 
mages 
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Another  objection  has  been  made  to  one  of  the  n^«"  *'•  ^^»"- 
articles  of  the  libel,  for  want  of  sufficient  specifi-  ^h  May  i79o. 
cation  in  point  of  time, — it  pleading  "  that  some 
time  in  the  course  of  the  year  ;" — ^but,  taken  with 
the  cohabitation  which  follows,  I  think  it  is  ad- 
missible. If  it  shall  be  proved  that  the  parties 
were  married,  and  lived  together  in  a  state  of 
habitual  cohabitation,  it  is,  in  a  case  so  composed, 
an  averment  sufficiently  distinct,  under  the  latitude 
which  such  circumstances  give  to  a  case  of  such  a 
nature. 

Libel  admitted. 

mages.  But  the  Court  observed, — tliat  separation  was  not  con- 
sidered by  the  Ecclesiastieal  Court  as  a  bar  to  divorce  for  adultery, 
either  previous  or  subsequent  to  the  act  all^^ed ;  tliat  it  was  not 
an  answer  to  such  a  charge,  even  in  cases  of  maliciouf  desertion ; 
but  that  in  cases  of  voluntary  separation,  it  would  be  more  un- 
reasiMiable  that  the  wife  should  be  at  liberty  to  impose  a  spurious 
issue  on  the  husband  ;  that  the  Ecclesiastical  Court  (a)  did  not 
look  upon  articles  of  separation  witii  a  favourable  eye,  yet  they 
were  not  held  so  odious  as  to  be  considered  a  bar  to  the  chaxget 
of  adultery. 

In  the  case  of  Woodcock  v.  Woodcock^  the  alleged  act  of  adul-  5th  Bwf  iSoi. 
tery  was  committed  during  separation. 

(«)  See  for  Ae  principles^tf  tfie  Coiuti  of  CommoB  Law  tad  of  Equity  on 
aitickeef  •e{>aratu>ii  betweeftibuslNuidaiid  wife,  St.Joikn  v,St,  John,  11  Ve8ey« 
526.     Beard  ▼.  Wab,  2  Boe.  &  ?ul.  93,    Mankall  v.  Rutton,  8  T.  R.  545. 


Affirmed  on  Appeal,  ^  Arehee, 


27th  /an.l791. 
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FORSTER  V.  FORSTER. 

6tii  j>ec.i79o.  rpjjis  ^^  ^  g^j^  f^j.  ^  separation,  brought  by  the 
on  the  part  of  husband  against  the  wife,  by  reason  of  adultery, 
suu  of  w^.  1^  which  recrimination,  as  pleaded  in  bar  of  the 
^her^adX^,  ^^^^^^  prayed  by  the  husband,  was  much  discussed 
si?^^!^  in  tlie  observations  of  the  Court.  The  libel  and 
recriminatory  plea  were  held  to  be  proved. 

JUDOMBITT. 

Sir  William  Scott  This  is  a  very  melancholy 
case,  arising  on  a  prosecution  brought  by  the  hus- 
band against  his  wife,  in  order  to  be  relieved  from 
the  obligation  of  cohabiting  with  her,  by  reason  of 
her  adultery. 

The  libel  states  a  marriage  between  the  parties  in 
Jamaica ;  this  marriage  is  confessed,  so  that  nothing 
arises  on  that  part  of  the  case.  For  nearly  ten  years 
after,  Mrs.  Forster  behaved  in  the  most  exemplary 
manner,  fulfilling  the  duties  of  a  wife  and  mother  in 
a  way  that  defied  all  reproach ;  and  it  is  with  great 
concern  that  the  Court  sees  a  defection  from  virtue, 
which  It  must  admitto  be  proved.  The  libel  charges 
facts  of  adultery,  and  states  the  history  of  a  criminal 
connection  commenced  nt  Lisle  in  1787  ;  witnesses 
have  been  examined  :  and  it  is,  I  repeat,  with  consi- 
derable concern  that  I  am  compelled  to  say,  there  is 
no  doubt  of  the  facts  being  proved  by  which  the 
charge  is  supported.  The  proof  principally  arises 
from  the  evidence  of  Sarah  Walker ^  who  was  in  at- 
tendance upon  this  Lady  at  lAslej  and  afterwards  in 
England,  and  was  privy  to  most  of  the  transactions. 
It  is  proved  by  the  witness,  in  a  manner  to  exclude  all 
reasonable  doubt,  that  there  was  an  intimacy  of  an 

extra- 
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extraordinary  nature  between  her  mistress  and  a    Fomte**. 
Mr.  Mussellj  that  commenced  at  lAsle.     This  wit-  ■ 

ness,  I  observe,  is  produced  on  both  sides,  and  is  fithD«c.i790, 
therefore  not  subject  to  impeachment  from  either  : 
she  proves  a  correspondence  by  letters  from  Can- 
terbury y  and  a  private  meeting  between  the  parties 
at  JEgham  at  night,  clandestinely,  and  without  the 
knowledge  of  the  husband.  An  elopement  takes 
place,  and  they  are  traced  to  diflTerent  places  in 
this  town — particularly  to  the  White  Bear  in  Picca- 
dUly — ^which  is  corroborated  by  Purser ^  the  maid- 
servant, who  knew  M^ussell  personally,  and  proves 
his  cohabiting  there,  at  that  time,  with  a  female 
answering  the  description  of  Mrs.  Forster.  There 
are  acknowledgments  of  the  guilty  connexion  ex- 
pressed in  letters  of  her  own  writing ;  these  letters 
are  exhibited.  There  is  also  a  verdict  giving  only 
a  shilling  damages,  but  which  certainly  coiffirms  the 
proof  of  the  fact  by  giving  any  damages  at  all.  In 
short,  there  is  a  combination  of  proofs  which  would 
make  it  a  mere  waste  of  time  to  observe  minutely 
and  particularly  upon  them. 

The  defence  set  up  consists,  first,  of  a  denial  of 
the  facts,  upon  which  it  is  unnecessary,  after  what 
I  have  just  observed,  to  make  a  single  remark : 
secondly,  of  a  species  of  justification  arising  from 
similar  misconduct  on  the  part  of  the  husband ;  and 
this  certainly  is  not  at  all  inconsistent  with  the  first 
plea  of  denial ;  for  it  is  fairly  open  to  the  party  to 
say  in  the  same  breath,  "  /  have  not  committed  adul- 
tery ;  but  if  I  have,  you  have  barred  yourself  from 
the  remedy  you  pray,  by  your  ovm  misconduct  of  the 
same  species ;  for  though  adultery  cannot  be  justified 
in  itself  it  may  be  legally  justified  against  you, 
by  the  proof  thai  you   have  produced  the  evil  of 

L  which 
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FoMTHit;.   which  you  pretend  to  complain."     A  third  plea  of 
L-  defence  offered,  but  with  less  effect,  is,  that  his 


6th  D«.  1790.  treatment  of  his  wife  was,  as  it  really  appears 
to  have  been,  marked  with  unkindness  and  dis- 
affection. I  say  with  less  effect,  because  if  the 
course  of  unkindness  was  such  as  the  law  would 
notice,  the  remedy  is  not  that  to  which  she  has 
unhappily  resoited,  but  an  application  to  this 
Court  for  the  protection  of  a  separation  by  reason 
of  cruelty  :  and  if  the  ill  treatment  were  not  of  that 
gross  kind  against  which  the  law  would  relieve  in 
this  form,  still  she  is  not  to  find  her  remedy  in  the 
contamination  of  her  own  mind  and  person,  but 
in  the  purity  of  her  own  conduct  and  in  a  digni- 
fied submission  to  an  undeserved  affliction.  At 
the  same  time,  though  such  a  plea  has  no  absolute 
effect,  it  has  a  very  proper  relative  effect  where 
i^fidelityy  on  the  part  of  the  husband,  is  likewise 
charged ;  because  it  adds  greatly  to  the  probabi- 
lity that  such  a  charge  is  well  founded,  if  it  appears 
that  his  affections  were  visibly  estranged  from  his 
wife,  and  therefore  more  likely  to  be  diverted  to 
other  less  worthy  objects.  A  fourth  defence  is, 
that  he  has  connived  at,  encouraged,  and  promoted 
his  own  dishonour ;  for,  in  that  case,  the  general 
rule  of  law  comes  in,  that  volenti  non  Jit  iryuria^ 
no  injury  has  been  done,  and  therefore  there  is 
nothing  to  redress. 

Having  dismissed  the  first  ground  of  defence, 
the  denial  of  the  facty  I  proceed  to  the  second 
founded  on  an  asserted  principle  of  law,  which 
withholds  from  a  guilty  husband  the  remedy 
against  a  guilty  wife.  Something  has  been  said 
as  if  this  ought  not  to  be  the  law :  with  that 
question  I  have  nothing  to  do;  for  I  must  take 

the 
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the  law  as  it  is,   and  I  shall  therefore  content    ^oftarsBt;. 
myself  upon  that  matter  with  observing,  that  it 


appears  a  good  moral  and  social  doctrine,  which  ^*  ^••«  '^'^^' 
I  have  not  the  inclination,  if  I  had  the  power,  to 
innovate.  It  is  unquestionably  the  rule  of  this 
Court.  The  principle  is  found  in  the  Roman 
law :— "  Viro  atqite  uxore  inmcem  accusantihusy  cau- 
sam  repudii  dedisse  utrumque  pranuntiaium  est :  id 
ita  accipi  debet ^  ut  ed  Jege^  guam  ambo  contempserunt^ 
neuter  vindiceter :  paria  enim  delicta  nmtud  pensa^ 
tione  dissolrmntury  "*  *^  Judex  adultervi  ante  ocuhs 
habere  debet  et  inquirer ey  an  marittts,  pudick  tnvens^' 
mulieri  quoque  bonos  mores  colendi  auctor  fuerit. 
Periniquum  enim  videtur  esse  ut  pudicitiam  vir  ah 
uxore  exigat  quam  ipse  non  exMbeat"  f 

It  could  not  be  applied  directly ^  in  that  system 
of  law,  to  the  immediate  subject  of  divorce,  because 
divorce  being  a  matter  altogether  within  the  au- 
thority of  the  husband  himself  to  dismiss  his  wife, 
the  magistrate  could  have  no  power  to  apply  any 
such  principle  to  that  transaction.  But  if  the 
wife  applied  for  dower,  of  which  the  magistrate  had  * 
the  cognizance,  and  the  husband  pleaded  her 
adultery  in  bar  of  her  demand,  she  had  a  right  ^ 
to  allege  against  the  husband  his  own  adulteries  in 
bar  of  his  objection.  The  magistrate  then  ap- 
plied those  principles  which,  expressed  in  the  ge- 
neral terms  in  which  they  appear,  must  have 
governed  the  case  of  divorce  itself,  if  the  magis- 
trate had  possessed  a  jurisdiction  that  reached  to 
that  subject ;  for  there  is  nothing  that  saves  that 
subject  from  the  reach  of  that  principle  of  com- 
pensation, but  that  the  subject  itself  is  out  of  the 
r^ach  of  the  magistrate.   The  canon  law,  therefore, 

•  Dig.  24.  3.  39.  ,  f  ^^g-  '^®-  5-  l^-  5. 

L  2  which 
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FoBSTER  V.    which  attributed  to  the  Ecclesiastical  Mairistrate 

FOBSTFR.  ^  ... 

the  jurisdiction  of  divorce,  carried  this  principle 


6th  Dte.  1790.  aloug  with  it  for  the  exercise  of  his  authority  *. 

It  appears  from  Gihert-s  Jits  Canonicum  f,  that 
this  rule  of  campensatio  criminum  was  not  re- 
ceived in  France ;};,  but  it  is  undoubtedly  received 
in  England ;  and  in  the  case  of  Lord  and  Lady 
lieicesteTj  in  1737,  was  unanimously  recognized  by 
the  Court  of  Delegates,  as  the  standard  canon  law 
of  this  country  in  all  cases  of  divorce  ;  and  so  in 
all  other  cases.  Where  a  wife  is  prosecuted 
crminally  for  adultery,  not  for  divorce  but  ad  pub- 
beam  vindictanij  recrimination  cannot  be  pleaded ; 
for  there  the  public,  and  not  the  husband,  is  the 
injured  party,  and  it  can  be  no  excuse  for  the  wife's 
breach  of  the  good  order  of  society,  that  her  hus- 
band had  done  so  before  her,  whatever  it  mi^t 
be  in  a  mere  civil  prosecution  instituted  by  him- 
self §.  Taking  the  law,  therefore,  to  be  clear,  I 
have  only  to  examine  how  far  the  evidence  sup- 
ports the  charge  of  the  husband's  criminality,  with 
the  satis&ction  of  knowing,  that  if  it  does,  I  am 
relieved  from  the  necessity  of  inquiring  minutely 
into  the  other  pleas  of  defence. 

This  proof  arises  from .  the  testimony  of  several 
women.  First,  Faris^  who  says,  "  That  about  nine 
years  ago  she  went  to  live  with  Mr.  and  Mrs. 
Farsterj  and  that,  in  the  morning  of  the  third  day 
after  her  arrived  at  their  house  at  Fgham^  she 

•  X.  5. 16.  7.  t  P- 121.  $  4. 

{  Thb  may  be  connected  ^th  a  principle  in  the  French  law, 
*'  that  adultery,  committed  by  the  husband,  is  not  a  ground  of 
divorce  or  separation  on  the  part  of  the  wife."     PothieVj  vol.  3. 

p.  177. 

§  So  under  the  Lex  Julia  ''  Quse  res  potest  et  virum  damnare, 
non  rem  ob  compensationem  mutui  criminis  inter  .utrosque  com- 
municare.'*     Dig.  48.  Tit.  5. 13.  %  5. 

went 
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went  into  a  room^  up  one  pair  of  stairs^  to  open  Form-er  v. 
the  windows^  supposing  it  was  a  spare  room,  and 
seeing  the  toindow  curtains  dovm,  she  drew  *Acm^^  ^*<^^^^- 
upj  afid  proceeded  to  a  bed  in  the  rootn^  and  drew 
back  the  curtains^  and  was  then  surprised  at  seeing 
her  master  awake  in  bed;  that  fie  then  vrnme-' 
diately  put  his  arm  out  of  bed,  and  laid  hold  of  . 
her  arm,  and  said  something  she  does  not  now 
recollect,  and  looked  her  in  the  face,  on  which  she 
begged  his  pardon,  being  flurried,  and  imme- 
diately left  the  room :  That  Mrs.  Forster  had  not 
then  arrived  from  Southampton,  and  that  soon 
after  Christmas,  she  was  directed  by  Mrs.  Forster 
to  go  to  clean  a  house  at  Englefield  Green,  where 
they  afterwards  resided,  which  she  did.  It  was  a 
ready  furnished  house,  but  no  person  then  resident 
in  it,  and  Mrs.  Forster  said,  Mr.  Forster  said  she 
must  go  there,  and  she  went  and  slept  there  alone 
for  about  a  fortnight ;  and  about  three  o'clock  in 
the  afternoon  of  a  Sunday,  during  that  time,  Mr. 
Forster  came  to  the  house  alone,  and  the  deponent 
went  over  the  house  with  him,  taking  an  account  of 
the  furniture ;  and  that,  in  the  last  room  they  went 
into,  no  other  person  being  in  the  said  room,  he 
tempted  her,  and  said  to  Iter,  ^  Did  not  you  come 
into  the  world  for  the  use  of  men?'  and  she  said 
to  him,  ^  It  was  a  sin ;  that  he  had  a  wife ;  that  she 
was  a  poor  girl,  and  what  would  become  of  her  V 
That  he  said,  *  What  is  matrimony  ?  a  man  with  a 
black  gown  preaching  before  you,  that  is  nothing ; 
that  he  wondered  such  a  girl  could  withstand  such 
temptations ;'  and  said,  *  /  hope  you  will  consider 
of  it.'  To  which  she  said,  *  /  hope  you  will.' 
And  he  then  left  her:  That  about  a  week  after- 
wards she  returned  to  Egham  House,  and  about 

five 
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FoRSTERik  ji^Q  Q^yg  afteTwards,    he  came  into  his  dtesmg- 
y^^^^ room^  where  she  was  cteaning  the  stove,  and  as  she 


6th  Dee.  1790.  ^^  going  out  of  the  rooniy  he  laid  hold  of  her,  imd 
saidy  ^  Have  you  considered  ?'  .To  which  she  replied^ 
*  Sir^  if  I  have  not  considered,  I  hope  you  have, 
and  immediately  left  him.  And  afterwards,  on  the 
same  day,  up  stairs,  he  asked  her  if  she  had  no 
victuals  in  the  house,  and  gave  her  two  half 
guineas;  and  the  vntness  being  asked,  agreeably 
to  the  contents  of  the  allegation,  whether  he  had 
carnal  knowledge  of  her?  says,  she  is  ready  to 
answer  every  thing  fair,  but  such  questions  as  that 
she  does  not  choose  to  answer/' 

Taking  the  witness  to  have  spoken  true,  it  is  a 
decisive  proof  of  corrupt  inclinations  and  en7 
deavours  on  the  part  of  Mr.  Forster;  and  I  see  in  it 
enough  to  induce  me  to  infer  that  there  was  no 
absolute  want  of  corrupt  inclination  in  her,  and 
moral  conviction  would  not  hesitate  to  draw  the 
conclusion,  however  legal  reasoning  might  be 
compelled  ^o  pause. 

The  same  witness  goes  on  to  say,  **  that  about 
six  years  ago,  she  being  th^  a  rmrrkd  wcmum, 
tmth  a  child  in  her  arms,  met  Mr.  Forster,  and  told 
him,  on  his  noticing  her,  that  she  heard  he  wanted 
somebody  to  clean  the  house,  and  she  should  be 
glad  to  come  and  do  his  work:  and  he  appointed 
her  at. four  o'clock  the  next  day,  when  she  went, 
and  accompanied  him  to  the  different  rooms,  where 
he  told  her  to  follow  him,  and  said  he  would  tell 
her  what  she  should  do,  and  he  turned  down  the 
bed-cloaths,  and  desired  her  to  mind  all  the  beds, 
and  particularly  in  the  yellow  room,  where  he  gave 
her  half  a  guinea''  And  the  witness  being  again 
asked,  ^^  whether  he  hadnot  then,  and  frequently,  carnal 

knowledge 
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knowledge  of  her?   replied   as    before,  *  that   she    ^»™»  "• 
does  not   choose   to  answer/      He  asked  her,    if. 


she  could  recommend  him  to  any  hody^  she  says  she  ^thD^dTOo. 
could  not.*' 

Thus  stands  the  eyidence  of  this  witness  leading 
to  a  conclusion,  which  every  man's  private  con- 
viction must  draw,  even  if  it  presented  i&elf  singly; 
but  it  derives  confirmation  strong  from  proofs, 
furnished  by  other  females,  on  whom  similar  at-^ 
tempts  have  been  made  in  a  course  of  conduct 
familiar  and  habitual  in  this  person. 

Ann  Slark,  who  is  a  nursery  maid,  says,  **  that 
about  nine  years  ago,  the  family,  who  were  all  at 
Batky  went  out,  but  Mr.  Forster  would  not  go  unth 
them,  and  he  did  not ;  but  the  witness  being  in  the 
act  of  warming  his  bed  at  night,  he  came  from  an 
adjoimng  room  wndressed  and  in  his  shirt,  and  said 
he  would  kiss  her,  on  which  she  screamed  out  and 
ran  away.^*  An  attempt  certainly  of  great  indecency 
in  the  master  and  father  of  a  family. 

The  next  witness  is  Sarah  Walker,  who  has  been 
examined,  as  I  have  before  noticed,  as  well  by  the 
husband  as  by  the  wife.  She  says,  ^^  on  a  day  when 
'  her  mistress  was  out,  she  being  in  her  said  mistress* 
bed-room,  was  desired  by  Mr.  Forster  to  go  with  him 
into  a  room  up  stairs  to  look  at  some  curtains,  in 
which  room  there  were  several  spare  beds,  and  she, 
not  suspecting  his  intention,  went,  and  after  having  . 
opened  and  looked  at  some  spare  fumitwre,  he  took 
hold  of  her  by  the  shoulders,  and  endeavoured  to 
throw  her  down  on  the  beds ;  that  she  struggled  very 
much  with  him,  and  hcmng  also  hurt  his  arms  by 
pinching  him,  prevented  his  throwing  her  down  ;  and, 
having  disengaged  herself,  she  said,  she  would  tell 
Mrs.  Forster  of  his  conduct,   which  he  begged  she 

would 
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FoasTER  V.    xjoould  uot.  and  promised  never  to  take  liberties  with 
her  again ;  and  she  says,  she  has  no  doubt  \t  was  his 


6th  Dtc,  1790.  ifitention  to  have  committed  adultery  with  her,  if  he 
could  have  prevailed  upon  her.'* 

Another  young  woman  says,  '^  that  when  she  first 
went  to  live  in  his  servicey  about  two  months  after 
Mrs.  Forster  went  to  France,  she  took  some  water 
into  his  library  to  wash  his  feet ;  upon  which  he 
locked  the  door,  and  said  he  would  not  let  her  go^ 
unless  she  would  promise  to  let  him  into  her  bed- 
room at  night;  and  when  she  had  retired  to  her 
room,  which  she  locked,  heard  him  knock  at  the 
dooTy  and  he  said,  she  had  promised  to  admit  him, 
to  which  she  replied,  that  she  did  not  mean  it,  and 
he  continued  at  the  door  nearly  half  an  hour :  and 
afterwards  at  anotfier  timcy  he  held  out  his  hand  to 
her  with  moneyj  which  she  struck  away,  and  beat 
out  of  his  handy  saying,  she  neither  wanted  him  or 
his  money/' 

In  these  cases  I  am  to  understand  that  he  £sdled 
in  his  endeavours;  but  failed  from  no  want  of 
purpose  or  activity  on  his  own  part,  but  from  an 
honest  and  powerful  resistance  on  the  other.  These 
instances  therefore  furnish  a  strong  corroboration 
to  the  conclusion  to  be  drawn  from  the  other  case, 
where  it  is  evident  that  no  such  resistance  was.  to 
be  apprehended,  and  where  the  conquest,  by  such 
arguments  and  solicitations,  and  bribes,  and  his 
bodily  force,  all  of  which  were  used,  must  be 
presumed  to  be  easy.  But  even  if  no  such  de- 
finitive presumption  attached,  I  should  be  inclined 
to  hold  that  the  general  conduct  of  the  husband, 
as  shewn,  is  quite  sufficient  to  support  a  plea  in 
bar,  though  not  sufficient  to  support  an  original 
accusation  of  adultery :   for  it  is  a  principle  that 

runs 
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^uns  through  a  variety  of  cases,  that  many  things    ^^^mJ' 

are  good  for  the  one  purpose  though  deficient  for 

the  other.  A  husband,  who  enters  the  Court  with  ^^^  ^•<^-^^^^- 
a  criminal  imputation  on  the  conduct  of  his  wife, 
must  purge  his  own  conduct  of  all  reasonable  im- 
putation of  the  same  nature  ;  and,  if  he  complains 
of  her  impurities,  must  be  untainted  by  any  gross 
impurities  of  his  own.  It  is  a  satisfaction  to  find 
this  doctrine,  in  the  case  alluded  to  of  Lord  X€t- 
cester  and  Lady  Leicester,  laid  down  by  the  able 
person  who  then  presided  in  the  Court  of  Arches y 
the  elder  Dr.  Bettesworth.  In  an  accurate  note  of 
his  judgment  I  find  it  expressly  laid  down,  '^  that, 
where  adultery  was  pleaded,  by  way  of  recrimina- 
tion only,  to  bar,  it  was  not  neces^iary  to  prove  such 
strong  facts  against  the  plaintiff,  as  would  be  re- 
quired to  convict  the  other  party  in  a  suit  for  di- 
vorce; for,  to  obtain  a  sentence  of  divorce,  the 
husband  must  have  a  pure  character.'' 

Let  me  apply  this  observation  to  the  present 
case.  Here  is  a  woman  for  ten  years  acting  irre- 
proachably ;  exemplary  in  her  conduct  as  a  wife 
and  a  mother,  and  who,  after  gross  neglect  and 
gross  provocation  on  the  part  of  the  husband,  falls 
at  last  a  victim  to  the  arts  of  a  seducer.  In  the 
mean  time,  what  has  been  the  behaviour  of  the 
husband  ?  Planting  corruption  most  sedulously  all 
around  him, — soliciting  the  chastity  of  his  female 
servants  by  every  art  of  profligacy  that  he  could 
apply, — converting  his  own  house  into  a  brothel, 
and  even  engaging  these  females  in  the  employ- 
ment of  finding  for  him  other  objects  of  his  cri- 
minal gratifications.  Surely  this  is  not  the  man 
who  can  call  out,  in  a  court  of  justice,  against  the 
unfortunate  delinquency  of  his  wife :  he  cannot 
be  listened  to  on  any  such  'complaint. 

After 
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^FoUI!!^!*'       After  what  I  have  said  upon  this  point,  it  is 

unnecessary  for  me  to  travel  much  into  other  parts 

«th  ^•«- 17W- of  the  case.  Upon  his  general  treatment  of  his 
wife,  I  -will  content  myself  with  stating  the  depo- 
sition of  Mr.  Stephenson^  a  man  at  a  grave  time 
of^  lifb)  in  a  grave  profession,  being  the  medical 
i^tendant  on  the  family,  and  having  nothing  to 
prevent  him  firom  making  his  observations  in  the 
most  dispassionate  manner.  His  account  is  this, 
*^  That  she  was  a  very  pleasing  and  agreeable 
womanj  andj  as  far  as  he  ever  saw  or  observed^ 
always  behaved  taith  as  great  propriety  and  tenderness 
towards  her  husband  and  children^  as  a  man  would 
wish  to  see  i-^that  Mr.  Forster  treated  her  with  great 
indifference  and  inattention^  not  to  be  expected  by  a 
young  handsome  woman,  as  Mrs.  Forster  was,  every 
way  qualified  to  make  an  agreeable  companion .  to 
a  man  who  treated  her  toith  affection ; — that,  in 
1785,  Ae  leamty  in  consequence  of  a  question  he 
necessarily  put  to  Mrs.  Forster,  that  Mr.  Forster  had 
withdrawn  himself  from  her  bed,  at  which  time  she 
appeared  to  him  to  behave  toith  great  propriety ; 
and  he  knows  of  no  cause  or  provocation  for  his  so 
withdrawing  himself* 

Most  certainly,  what  Dr.  Harris  has  said  is  true, 
<<  that  the  duty  of  matrimonial  intercourse  cannot 
be  compelled  by  this  court,  though  matrimonial 
cohabitation  may.*'  This  species  of  malicious 
desertion  is  a  ground  of  divorce  in  some  coun- 
tries,— certainly  not  so  here, — and  still  less  will  it 
justify  a  wife,  in  a  resort  to  unlawful  pleasures,  that 
lawfiil  ones  are  withdrawn.  It  is  not  however  to  be 
eonridered  as  a  matter  perfectly  light  in  the  beha- 
viour of  a  complaining  husband,  that  he  has  with* 
drawn  himself  without  cause,  and  without  consent, 
from  the  discharge  of  duties  that  belong  to  the 

very 
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very  institution  of  marriage;  and  if  he  has  8o    ^^^^^' 

done,  he  ought  to  feel  less  surprise  if  consequences ^ 

of  human  infirtnity  should  ensue.  6tiiD«c.i79(K 

I  have  to  observe  likewise  that  his  marital  con- 
duct is,  in  the  present  insttoce,  in  the  highest 
degree  inoffickms.  A  husband  is  expected  by  the 
law  to  pay  a  due  attention  to  the  behaviour  of  his 
wife,  and  to  give  her  the  benefit  of  some  superin- 
tendance  where  she  is  placed  in  dangerous  situations. 
He  sends  her  to  liislcy  a  French  garrison  town, 
amongst  French  officers  living  with  Ihe  known  pro- 
fligacy of  that  profession  in  that  country,  and  the 
resort  of  dissolute  persons  both  of  our  own  and  other 
countries.  He  had  a  confidence,  it  is  said,  in  the 
discretion  of  friends  whom  he  placed  about  her; 
and,  of  those  friends,  Mr.  Mussell^  who  was  one,  does 
not  appear  to  be  entitled  to  any  high  panegyric 
on  account  of  his  attention  to  her  conduct.  This 
clearly  appears  from  her  own  letters — ^that  she  was 
the  object  of  criminal  pursuits.  Mr.  Forster  is 
made  acquainted  with  the  amorous  billets  which 
she  had  received  from  the  MoTmeurs^  as  they  are 
there  called.  One  of  her  letters  speaks  of  ah  at- 
tack almost  by  force ;  still  Mr.  Forster  does  not 
think  it  necessary  to  repair  to  her,  but  lingers 
two  months  in  England^  though  such  attempts  of 
French  gallantry  upon  his  wife  had  become  matter 
of  general  conversation,  and  even  of  general  mer* 
riment.  In  which  he  was  not  iadkposed  to  join  un- 
reservedly.  It  would  lead  to  a  suspicion  tliat  events, 
which  have  unfortunately  been  prodmced,  were  the 
very  events  intended  to  be  produced.  At  aaay  rate, 
there  is  a  want  of  that  delicate  sensibility^  of  that 
prudent  attention,  of  that  honest  caution,  which 
belong  to  the  character  of  a  husband.     A  Court  of 

Justice 
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^FwUm!'   J^tice  i§  not  the  first  place  in  which  that  sensibility 
should  be  shewn. 


cth Dec.  1790.  ^hc  vcrdict  has  been  little  alluded  to;  and  I 
only  observe  that  the  rate  of  damages  given  cannot 
be  accounted  for  on  the  common  grounds  on  which 
very  small  damages  are  sometimes  given  :  they 
are  given  here  for  the  stigmatizing  purpose — to 
establish  the  fact,  but  to  establish  the  fact  to  be 
no  injury  to  the  individual  who  presumes  to  com*- 
plain  of  it. 

This  case  will  probably  travel  to  places  where 
it  will  receive  decisions  from  superior  authorities, 
possessing  superior  lights.  It  is  my  duty  to  form 
my  present  judgment  upon  my  own  view  of  the 
case,  and  certainly  not  without  an  anticipation, 
that  the  same  view  will  be  entertained  of  it  by 
all  who  may  have  occasion  to  consider  it  hereafter. 
If  I  am  mistaken  in  that,  it  will  become  my  duty 
to  conclude  that  I  have  formed  an  erroneous  judg- 
ment upon  its  real  merits.  But  I  have  the  satis* 
faction  of  thinking  that  I  pronounce  at  least  an 
honest  judgment,  in  declaring,  that  this  party  had 
no  right  to  institute  this  suit,  and  that  his  wife  is 
dismissed  from  all  further  attendance  in  this 
Court. 


In  this  case  an  appeal  was  prosecuted  to  the 
Court  of  Arches,  in  which  two  farther  allegations 
were  admitted  on  the  part  of  the  husband.  An 
appeal  was  afterwards  interposed,  on  the  part  of  the 
wife  from  an  interlocutory  order  of  that  Court,  to 
the  Court  of  Delegates,  in  which  a  further  alle- 
gation, on  her  part,  was  admitted.  On  the  final 
hearing,  6th  July  1797,  the  wife  was  dismissed 
from  the  originaJ  citation,  and  all  further  ob- 
servance of  justice. 
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The  duke  of  PORTLAND  v.  BINGHAM, 


^HIS  was  a  case  arising  upon  a  decree  taken  out  36th  jan.  1799. 

by  the  Duke  of  Portland^  as  lay  rector,  impro-  Licence  to 
priator»  and  parson  of  the  rectory  and  parish  of  Sl^nnS^! 
St  Mary^k-bme,  against  Dr.  Bingham^  citing  him  {^jJ^jVobeitl 
to  appear  and  bring  in  a  licence  granted  by  the  p^.*"*^*  ^y  p"^ 
Bishop  of  Londatif  authorizing  him  to  perform  the  pan  of  the  im. 
office  of  joint  Sunday  preadier  in  a  chapel  in  Quebec  d!ISsuS"not 
Street  J  in  the  said  parish,  and  to  shew  cayse  why  J^r^ft  woddT 
the  same  should  not  be  revoked,  as  unduly,  ille-  '"V**«  ^»«  ^ 

11  J  x-x-         I         u^   •       J  *  maintain  .uch  t 

gaily,  and  surreptitiously  obtained.*  suit. 

The  case  was  argued  by  Dr.  HarriSy  Dr.  Latu 
rence,  and  Dr.  NichoUj  on  the  part  of  the  Duke  of 
Portland ;  and  by  Dr.  Arnold  and  Dr.  Swabey  for 
Dr.  Bingham. 

Dr.  Bingham  appeared  under  protest,  alleging, 
that  the  Duke  of  PortUvid^  as  lay  rector,  &Ci, 
has  no  interest  or  right  whatever  to  call  on  him 
in  such  a  cause ;  and  that,  by  the  law  and  practice 
**  of  the  Court,  he  is  not  bound  to  answer  in  this 
*^  suit ;  but  that  if  he  has  preached  without  being 

*  The  citation  was  to  the  following  effect :  *'  More  especially 
**  for  publicly  reading  prayers,  preaching,  and  administering  the 
**  Holy  Sacrament,  and  performing  other  ecclesiastical  duties, 
'*  and  divine  offices,  according  to  the  rites  and  ceremonies  of  the 
"  Church  of  England ;  in  a  certain  building  newly  erected,  and 
"  never  before  used  for  celebration  of  Divine  Service,  situate  in 
*'  Quebec  Street^  in  the  parish  of  iS^.  Mary^le-bone ;  under  colour 
'*  of  a  certain  licence,  by  him  illegally  and  surreptitiously  ob- 
^*  taioed,  under  the  Episcopal  Seal  of  London ;  and  also  then 
**  and  there  to  bring  in  the  said  licence,  and  to  shew  good  and 
"  sufficient  cause,  if  he  has  or  knows  any,  why  the  saio^  should 
'*  not  be  revoked,  and  declared  null  and  void/* 

*|>0L.  I.]  •  L  7  duly 
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The  Duke  of    "  duly  and  legally  authorized,  and  the  Duke  of 
^B^NCHAM**    "  Portland^  or  any  other  person,  was  minded  to 

—    "  proceed  against  him,  it  should  be  by  a  criminal 

«6th  Ja».  1794.  ,,  g^^^„  js^  ^^  j^  ^^  answered,  "  that  the  Duke 

**  of  Portland  had  sufficient  interest  to  call  for  the 
«  production  of  the  licence ;  and  the  object  of  the 
<<  suit  being  not  penal,  but  only  to  revoke  the  li- 
"  cence,  as  unduly  obtained,  and  in  violation  of 
"  the  rights  of  the  Duke  of  Portland,  the  present 
**  suit  was  regularly  brought." 

Judgment. 
Sir  WiUiam  Scott. — Upon  the  proceedings  in  this 
cause,  as  they  have  been  stated  by  the  Counsel, 
these  facts  appear,  first,  That  the  purpose  of  the 
suit  is  solely  to  assert  the  right  and  interest  of  the 
Duke  of  Portkmd.  Secondly,  That  his  asserted 
rights  are  those  of  lay  rector,  parson,  and  impro- 
priator. These  alone  are  suggested  to  be  affected 
in  this  case.  Thirdly,  That  there  is  a  licence  in  the 
possession  of  Dr.  Bingham.  It  is  alleged,  that  the 
interest  of  the  Duke  of  Portland  may  be  afiected 
by  the  exercise  of  the  office  of  Preacher  in  this 
chapel  by  Dr.  Bingham  under  this  licence,  and  that 
the  licence  has  been  surreptitiously  obtained. 

The  instrument  is  as  solemn  and  perfect  in 
form  as  any  instrument  can  be,  and  as  regular  in 
the  way  in  which  it  has  been  obtained.  There  are 
not  two  ways  of  acquiring  such  instruments,  as 
there  may  be  in  other  matters.  In  probate  of  wills, 
for  instance,  there  is  one  form,  which  is  slight. and 
summary,  for  ordinary  aiid  undisputed  cases,  and 
another  more  formal,  by  solemn  decree  of  the 
Court;  and  it  is  usual,  where  the  former  mode 
only  has  been  observed,  on  due  occasions,  to  call 
on  the  parties  to  bring  in  the  probate  as  surrep- 
titiously 
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titiously  or  unduly  obtained.  Here  all  the  so-  pjf^^"  ^ 
lemnities  which  the  law  can  impose  for  the  case  Bxnoham. 
have  been  observed  ;  and  though  I  cannot  say  that  26thJa»  1792 
such  an  instrument  may  not  be  revoked  for  proper 
cause,  it  must  certainly  be  a  clear  and  sufficient 
cause.  It  cannot  be  on  a  mere  possible  interest 
only,  that  it  ought  to  be  disturbed.  If  it  is  to 
be  impeached  by  third  parties,  it  must  be  on  clear 
evidence  of  some  interest  of  theirs  that  is  affected, 
by  the  grant;  since  it  would  be  extremely  hard 
to  put  a  person  who  is  apparently  in  full  legal  > 
possession  of  such  an  instrument,  on  proof  of  its 
validity,  at  the  call  of  any  one,  who  may  allege  a 
possible  interest  only  in  the  grant.  Dr.  Bingham 
claims  no  title  in  this  chapel,  and  may  therefore 
be  entirely  unprovided  with  documents  to  repel 
any  claim  that  may  be  set  up.  > 

There  are  other  interests  indeed  in  which  every 
man  partakes,  such  as  that  of  maintaining  public 
order.  Such  interests  are  clear,  direct,  and  uni- 
versal,  and  will  entitle  any  one  to  institute  proceed- 
ings  to  preserve  that  order.  But  such  proceedings 
must  be  ad  publicam  vindictam,  and  by  imminal 
articles  exhibited  in  due  form,  which  is  th6  usual,  and 
most  convenient  way  of  trying  such  questions  as  the 
present.  In  that  course  the  question  would  be*  re- 
duced  to  one  point  only — the  right  of  the  party  who 
is  the  object  of  such  proceedings ;  whcfreas,  in  cwU 
suits,  a  previous  question  may  arise,  of  equal  diffi- 
culty, on  the  right  and  title  of  the  person  instituting 
thdsuit.  Hiis  then  is  an  important  distinction ;  and 
I  know  of  no  case  of  civil  proceedings  of  this  kind^ 
and  none  has  been  mentioned  in  the  argument, 
but  that  of  jAfney.  Harris^*  which,  as  far  as  it 

•  Arches,  1750. 

goes. 
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The  Due*  of  goes,  taking:  it  with  deductions  on  account  of  irre- 

BiNOHAM.    gularity,  imports  m  vhq  party y  there  proceeding,  a 

aTTT    ZiZ  riffht  which  will  not  be  denied.     In  that  case  there 

3Dth/afi.l792.      o  ...  ,  ^  t  •   /•    j 

was  a  civil  injury  sustained,  but  I  am  not  satisfied 
with  the  reasons  that  led  to  this  mode  in  the  present 
case.  There  can  be  no  consideration  of  delicacy  re- 
specting the  defendant,  from  the  nature  and  conse- 
quences of  a  criminal  proceeding,  that  should  make 
this  form  of  cttn/  proceeding  necessary,  or  expedient, 
since  the  ybrm  and  phrase  of  the  proceedings  only  are 
driminal,  where  they  are  used  to  try  a  civil  right  : 
they  are  so  understood  by  the  Court,  and  convey 
no  imputation  on  the  party,  and  are  not  necessarily 
accompanied  with  costs.  The  civil  form  has  been 
adopted  in  this  case ;  and  it  is  not  for  the  Court 
to  consider  so  much  whether  it  is  expedient,  as 
whether  it  is  competent.  If  competent,  it  can 
only  be  on  the  ground,  that  the  licence  affects  or 
directly  tends  to  affect  the  interests  of  the  com- 
plaining party ;  that  inquiry  will  therefore  be  the 
first  object  of  the  attention  of  the  Court. 

The  licence  authorizes  Dr.  Bingham  simply  to 
be  ^^  joint  Preacher ,''  and  not  to  officiate  generally y 
nor,  according  to  the  statement,  in  a  chapel  under 
the  legal  Church  Establishment,  for  it  is  called  a  jore- 
tendedchapel:  butit  does  not  authorize  the  administra- 
tion of  sacraments,  nor  sepulture,  nor  confer  any  title 
to  fees,  oblations,  or  obventions :  it  does  not,  there- 
fore interfere  with  the  legal  dues  of  the  Incumbent ; 
for  though,  under  such  a  licence,  mere  voluntary 
contributions  may  be  intercepted,  and  though  such 
a  consequence  might  be  an  object  of  consideration 
with  the  Court,  were  the  title  of  a  party  complain- 
ant established  as  to  a  particular  church  on  any 

legal 
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legal  foundation,  it  is  not  so  clear  that  such  di-  p^*^""  ^ 
version  of  mere  voluntary  contributions  will  con-    Biwoham. 
stitute  that  direct  civil  injury,  which  can  properly  2fith/«i.i792. 
be  made  the  subject  of  civil  proceedings  in  the 
Ecclesiastical  Court. 

The  case  oiLyne  v.  Harris  is  not  analogous;  for 
that  was  a  proceeding  instituted  by  the  Vicar  of 
a  Parish,  with  a  Chapel  annexed,  against  a  party 
officiating  in  that  Chapel,  which  the  Vicar  claimed 
as  part  of  the  Parish  Church.  There  was  therefore 
a  direct  interest  in  the  emoluments  of  the  Chapel. 
And  the  authority  of  that  precedent  is  by  no  means 
conclusive  as  respects  a  case  in  which  there  are  no 
such  interests  capable  of  being  alleged  a^  the  foun- 
dation of  the  suit. 

That  a   Bishop   licensing  a  person   to   preach 
within  a  parish — not  in  the  Parish  Church,  for  that 
is  clearly  and  entirely  in  the  Incumben1>~-ought  to 
hear  the  Incumbent  first,  is  a  proposition  generally 
true :  and  it  is  generally  true,  likewise,  that  the 
consent  of  the  Incumbent,  to  the  erection  and  use 
of  a  Chapel,  is  requisite.  No  decision,  that  I  know 
of,  has  gone  tiie  length  of  laying  down,  that,  even 
in  the  case  where  the  necessity  of  an  increased 
population  was  urgent  and  where  the  consent  of 
the  Incumbent  has  been  obstinately  and  cause- 
lessly withheld,  the  Authority  of  the  Bishop,  who 
certainly  has  the  general  cura  animarum  throughout 
the  whole  of  his  Diocese,  could  yet  be  interposed  to 
remove  the  obstruction.     When  such  a  case  arises, 
it  may  require  grave  consideration  to  find  the  pro- 
per remedy  against  so  improper  an  abuse  of  the 
general  rights. 

Tliis  is  not,  however,  the  case  of  a  Spiritual  In- 
cumbent. The  Duke  of  Portland  does  not  claim 
spiritual  incumbency ;  he  does  not  expressly  claim 
the  patronage  of  the  Mother  Church,  or  of  the 

H  Chapel : 
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t^  Dtnt  df  Chapei :  but  it  i8  said,  that  as  lay  Rector,  impro* 
BiNOBAv.    pnator,  or  parson,  being  a  layman,  he  has  some  or 

'^^  TIT  all  of  these  rights.  Nothing  can  be  more  clear  than 
t&at,  as  lay  rector^  he  has  not  cure  of  souls,  in 
fact,  or  in  presumption  of  law :  for  as  to  what  is 
said  in  some  books  that  he  may  have  it  habitucUiterj 
it  is  a  distinction  which  more  properly  applies  to 
cases  of  another  description,  where  there  is  a  Spi* 
ritud  Rector,  but  sine  cura,  and  an  endowed  Spin* 
tual  Viclar  of  the  same  Church,  who  has  the  cura 
animarum^  actualitery  whilst  the  other  is  said  to 
possess  it  only  hahitualiter* . 

•  The  foundation  of  that  opinion,  that  the  lay 
rector  had  the  cura  asMmarum^  habitualitery  is  a 
dictum  of  Mr.  iVoy,  in  argument  in  the  case  of 
Brittan  v.  Wade '^9  referring  to  passages  in  the 
year  books,  which,  to  my  apprehension,  hardly 
appear  to  convey  any  such  meaning.  The  case  of 
{Jlerke  v.  HiatkX^  was  one  in  which  there  was  a 
Spiritual  Rtetor,  and  endowed  Vicar,  in  the  same 
parish,  in  which  it  was  held,  that  both  may  havie 
cure  of  souls,  .making,  institution  the  necessary 
foundation  of  such  core  :  and  I  think  the  effect  ^ 

« 

this  rea^njng  is  strongly  against  the  claim  of  a 
lay  rector  and  impropriator. 

It  must  be  evident  to  any  one,  who  considers 
the  history  of  impropriations,  that  a  lay  rector 
cannot  have  cure  of  souls :  And  the  statutes  §  of 
dissolution  having  directed  that  impropriations  || 

*  *'  Quand  il  n'y  a  plus  d'habitans  dans  une  paroisse,  soit  que 
les  gueires,  soit  que  quelque  autre  raison^  les  ait  £ut  disperser, 
le  benefice  est  une  cure,  que  les  canonistes  appellent  cura  habitu**' 
Loix  EccL  de  France,  par  M.  de  Hericourty  p.  208« 
.    t  a  Cn>.  Jac.  518.     j;  1  Mad.  13.  9  Ksh.  484.     1  Sid.  426. 

§  27  Hen.  8.  c.  28.     31  H^n.  8.  c.  13. 

.]|  Impropriate  is  used  as  synonymous  with  appropriate,  UtJSUz. 
c.  19.     See  also  Ist  and  2d  Pkiln  and  Marjf,  c.  4.     In  a  petition 

to 
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should  be  held  by  laymen,  as  they  were  held  by  |^'^"  Jf 
the  rdigious  houses  from  which  they  were  trans-    BiNaMA* 
ferred,  it  may  be  convenient  that  this  point  should  2ethJa».i7«L 
he  a  little  more  fully  considered. 

There  is  some  confusion  in  the  books  in  not 
always  distinguishmg  between  two  Borts  of  appro- 
priation,  which  were  fundamentally  different.  Apr 
propriations  are  an  abuse  which  took  their  rise  in  the 
darker  ages :  they  are  termed  usually  in  the  canon 
law  *^  annexioneSf  danationes,  unionesy^  &C.9  and  the 
term  apprapriationy  which  was  borrowed  from  the 
form  of  such  grant  "  in  proprios  usus,"  appears  to 
have  been  peculiar,  or  principally  confined  to 
Eriglcmd.  Ihicange  cites  a  letter  from  England 
in  which  it  is  used*".  It  is  seldom  indeed  to  be 
found  in  any  foreign  canon  without  reference  to 
this  country,  and  there  is  scarcely  a  foreign  writer 
who,  in  noticing  it,  does  not  say,  quas  in  Anglia 
vacant  apprapriationes. 

There  are  two  sorts  of  appropriation,  or  rather 
appropriation  was  authorized  to  be  made,  with 
different  privileges,  in  two  forms  f  9  the  one  |i/e9to 
jiirey  she  utroquejure^  tarn  in  spiritualihus  qvam  in 
temporalihusy  where  the  interests  in  the  benefice, 
both  temporal  and  spiritual,  were  annexed  to  some 
jreligious  house,  and  the  other,  non  utroque  jurcy 
though  plena  jurcy  as  it  is  described,  in  temporalibusy 

to  Parliament,  temp.  H.  8.  the  term  is  im^propried ;  and  in  the 
10th  Henry  6th,  for  further  enforcing  15  Ric»  2.  c.  6.  and  4  Hen,  4. 
c.  12.,  which  did  not  receive  the  Royal  Assent,  the  terms  are 
'* Benefices  held  in  proper  use"  so  also  in  15  Ric,  2,  c.  6.  See 
also  Kennet  Appropriat.  p.  131.  As  these  last  instances  were  be- 
fore the  dissolution  of  religious  houses,  there  appears-  to  be  no 
real  distinction  in  the  origin  of  this  term,  though  it  may  have 
prevailed  subsequently  in  common  use,  as  to  interests  of  this  kind^ 
in  the  hands  of  Latuen,  as  mentioned  by  AyUffe,  p.  90.  perhaps 
from  Spehnan  on  Tithes,  p.  137* 

•  Gloss,  p.  592. 

f  X.  5.  33,  3.     Panormitan  et  Hostiensis,  in  loc,  dt 

M  2  where 
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Th«  DuKB  of  ^here  temporal  interests  only  were  conveyed,  such  as 
BiMOHAM.    the  tithes  or  patronage  of  the  benefice  ;  but  the  cure 

suMi  Jon  1793  ^^  ^^^  reeided  in  an  endowed  perpetual  Vicar. 

In  the  first  species,  the  religious  house  had  the 
cure  of  souls  and  all  rights,  and  performed  the  duties 
of  the  church  by  its  own  members,  or  by  stipendiary 
Curates ;  and  the  distinction  on  this  point  is  sum- 
'  marily  described  in  a  passs^e  from  the  proceedings 
of  the  Court  of  Audience  :  *^  Cum  ecclesia  conce- 
ditur  alicui  monasterio,  pleno  jure,  in  temporalibus, 
tunc  Episcopi  debent  instituere  vicarium  perpetuum ; 
ubi  yero  unitur  Mens®  Episcopali,  vel  Abbatiali, 
et  spectat  ad  illam,  pleno  jure,  tarn  in  spiritualibus, 
quam  in  temporalibus,  tunc  ponitur  in  ea  presbyter 
temporalis,  ad  nutum  removibilis,  ad  exercitium 
curse  gtuB  pHncipaliter  rendet  in  eo  cujus  menste  est 
unxta*J'  This  description  of  these  two  species  of 
appropriation  is  to  be  met  with,  also,  in  frequent 
passages  of  the  Aurea  summa  HosiiensiSf  a  learned 
Commentator  of  the  thirteenth  Century  f. 

Against  holding  benefices  plena  et  utroque  jure^ 
great  complaints  were  made  in  the  GaUican  Church, 
in  which  on  no  subject  was  dissatisfaction  more 

♦  Vicars  Plea,  p.  107.  Selden  on  Tithes,  c.  12.  Ayliffe'9  Pa- 
reigon,  86.     Lyndwood,  157,  158. 

*|-  *<  Ubi  Ecclesia  ad  roonasterium  pertinet  pleno  jure,  habet  mo- 
nasterium  in  e&  institutioneoi,  destitutionem,  investituraai,  fideli- 
tatem,  obediendam,  correctionem,  et  qus&dam  alia :  Episcopus 
nihilominus  desuper  est;  nisi  privilegium,  vel  prsescriptio,  vel 
contraria  consuetudo  obest:  sed  ubi  pleno  jure  non  pertinet,  tunc 
habet  ibi  monasterium  temporalia,  et  reprsesentationem  piesbyteri 
vicarii  tantum,  qui  non  debet  ab  Episcopo  recipi,  nisi  per 
monachos  sufficiens  portio  assignetur." 

On  a  further  discussion,  how  the  Bishop  could  grant  such  powers, 
in  pleno  jure  f  being  greater  than  what  he  himself  possessed,  the 
answer  is,  "  non  potest  transferre  nisi  ex  causi,  puta,  propter 
'paupertatem  mensae  religiosorum,  quae  non  suffidt  ad  sustenta- 
tionem  ipsorum."  &c.  HosHensis  "  De  Officio  Ordinarii,"  lib.  1. 
p.  296,  et  seq. 

loudly 
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loudly  or  more  frequently  expressed.     And  it  is  men-  J^«  ^^"*  ^ 
tioned,  as  a  fundamental  maxim  in  that  Church,  that,    Bimoham. 
since  the  council  of  Constaricej  it  has  become  a  1773    777 
legitimate  cause  of  revocation  in  that  kingdom.* 

In  England  it  was  ordained  by  the  constitution 
of  Othoban  that  all  religious  houses,  which  possessed 
churches  in  proprios  usus,  should  present  Vicars, 
with  competent  endowment,  to  the  Diocesan  for 
institution,  within  the  space  of  six  months;  and 
that  if  they  failed  so  to  do,  the  Bishop  was  em- 
powered to  fill  up  the  vacancy :  this  however 
proved  insufficient  against  the  power  of  the  monks* 
The  Civil  Legislature  next  interfered,  and  passed 
the  statutes  of  15Itich.  2,  c.6.,  4  Hen.  4,  c.  12.,  which 
require  that  vicarages  should  be  regularly  endowed. 
Such  was  the  general  and  legal  character  of  appro- 
priations in  England,  by  the  canon  law,  and  by  the 
statutes  of  the  realm.  The  Vicarage  became  a 
benefice  with  cure  of  souls,  and  the  monks  held  in 
praprietaiemj  in  some  sort,  as  a  lay  fee.  f 

But  after  the  statute  of  appropriations,  the  monks 
were  too  subtle  and  cunning  for  the  law,  and 
still  nevertheless  obtained  appropriations^  as  an- 
nexed to  their  tables,  as  before,  under  the  plea  of 
poverty  and  inability  to  support  themselves. 
These  uniones  ad  mensam,  for  the  sustentation 
of  the  monks,  were  always  presumed  in  law  to 
be  in  utroque  jure,  and  it  was  an  universal  rule 
that  they  were  never  vacant,  but  that  there  was  a 
perpetual  plenarty  ;  as  it  had  been  held,  that  the 
canon  ^^  de  supplendd  negligentid, :{:  "  which  gave 
the  right  of  presentation  on  lapse,  did  not  apply  to 
such  appropriations.  The  monks,  who  thus  may 
be  said  to  have  been  the  immortal  Incumbents,  had 

•  A.  D.  1414,  Condi.  Gener.  torn.  12.  p.  254.  Vicar's  Plea,  p.  4. 
t  Gibson's  Codex.  719.     MaUet  v.  Trigg,  1  Fern.  42. 
t  X.  1.  10.  2.     Clem.  1. 1.  5.     Vicar's  plea,  107* 

the 
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TheDvKBof  the  cure  of  souls  remaining  in  them,  and  the  mi- 
BwoBAM.    nister,  whom  they  employed,  was  a  mere  stipendiary. 

3Gih/4m.i793.  -P^o^  *his  loot  sprung  the  peculiar  kind  of 
appropriation  without  a  vicarage  endowed ;  and 
this  is  the  origin  of  Stipendiary  Curacies  in  which 
the  Impropriator  is  bound  to  provide  Divine  Ser- 
vice, but  may  do  it  by  a  Curate,  not  instituted, 
but  only  licensed  by  the  Bishop,  and  thus  an  impro-* 
priator  might  reckon  himself  under  no  obligation  to 
present  aVicar to  the  Bishop  for  Institution,  butsolely 
to  provide  for  the  Service  of  the  Church,  as  the  Monks 
did,  by  a  licensed  Curate.  Since  that  time  the  statutes 
of  dissolution  enact,  that  benefices  of  every  descrip- 
tion should  be  held  as  they  had  been  held  by  the 
dissolved  religious  houses,  and  a  grantee,  who  has 

■ 

obtained  what  was  before  held,  as  above  described, 
ad  mensam plena  et  utroquejure^  would  have  the  com- 
plete incumbency,  as  intitulattiSj  and  henefidary.  If 
such  an  impropriator  should  take  orders,  he  might 
perform  the  offices  of  the  Church  without  institution 
only  taking  the  oaths  imposed  by  later  statutes. 
And  it  would  be  the  mere  circumstance  of  not  being 
in  orders,  that  would  prevent  him  from  exercising 
his  ecclesiastical  rights,  in  full  form,  as  those  spirital 
persons,  the  monks,  did  before.  But  it  was  not  so 
in  ordinary  impropriations  in  which  there  had 
been  a  vicarage  endowed  ;  because  the  Vicar  holds 
by  something  extrinsic  of  the  impropriator. 

Mary-U-bone  may,  for  any  thing  which  the  Court 
knows,  be  an  impropriation  of  this  peculiar  kind  ; 
and  the  Duke  of  Portland  may  be  the  real  bene-* 
ficiary,  and  entitled  to  claim  as  such.  But  he  has 
not  done  so  in  the  present  instance,  claiming  only  as 
lay  rector^  impropriator  j  and  parson.  Now  a  parson 
has  temporal  rights ;  and  the  term  being  joined 
with  that  of  lay^  rector  must  be  understood  in  a 
qualified  sense,  and  as  referring  only  to  lay  rights. 

The 
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The   terms   rector  and  parson  do  not   add,  he^  TheDirtEof 
cesaarily,   therefore,    to    the    term    improptfiatoc.  ^b^^ouIu!'' 

Then  in  what   character   am   I  to  consider   the : ^ 

Duke  o{ Portland  in  this  case?    As  ordmary  iw.2«^-^«»-^^- 
propriatar^  or  as  extraordinary — holdii^  utropte 
jurej  but  standing  on  privileges,  which,  founded  as 
they  were  on  abuse,  were  yet  in  their  own  nature 
limited  to  persons  possessing  a  ^irituai  character  ? 

In  the  presumption  of  the  canon  law,  the  mooaka 
were  held  to  be  impropriators  in  the  ordinary  and 
common  way — so  says  HosOmm:  *^  S^nper  prae^ 
sumo  contra  Monachos  nisi  authoritatem  Epiacopi 
probentintervenisse."*  And  this  presmmiption  isi 
still  more  strongly  fortified,  in  the  law  of  England, 
by  the  statute  of  impropriationa,  and  by  the  further 
presmnption,  that  the  provisions  of  that  statute  have 
been  observed.  The  presumptions  of  law  then  are, 
that  this  benefice  though  impro^iated,  is  not  im-^. 
propriated  pUno  et  utroque  jtere ;  and  if  so,  that 
there  is  an  endowed  minister  to  whom  the  eum 
animarufn  belongs.  It  is  true,  that  where  a  person 
claims  tithes  as  a  Vicar,  he  must  shew  his  endow- 
ment, in  order  to  shew  of  what  he  is  endowed': 
but  in  him  the  cure  of  souls  entirely  resides.  And 
it  is  clear  that  the  Duke  of  Portland^  claiming  as 
lay  rector  J  does  not  shew  the  cure  of/  souls  to  be  in 
Aim,  and  the  legal  presumption  is  againsifc  him. 

But  the  right  of  patronage  in  the  Mother  Chureh,; 
is  suggested  as  a  ground  of  interest.  Supposing 
him  to  be  necessarily  patron,  m  termini^  I  in- 
cline to  the  opinion  that  such  right  will  not  con- 
stitute an  interest  that  will  sustain  proceedings  of 
this  description.  For  what  is  such  right  ?  A  mere 
right  to  present,  and  therefore  accompanied  with 
all  rights  of  action  concerning  the  presentation.  But 
other  actions,  respecting  the  interest  of  the  Church, 
would  belong  to  the  Incumbent,  in  whom  the  fee  \^ 

*  Aurea  Sununa.  p.  207. 

and 
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TheDvKBof  and  n0t  tQ  tii^  patron, — except  in  two  instances, — 
BiKOBAM.    one  where  the  Clerk  was  himself  the  wrong  doer ;  * 

26th/an  1792  *^^  othcr,  f  whcn  the  Benefice  was  vacant,  and  there 
was  no  one  to  protect  the  rights  of  the  Church* 
But  these  would  arise  ex  necessitate  rei,  and  would 
form  therefore  no  precedent  for  other  cases  not  lying 
under  similar  necessity.  It  is  not  pleaded,  in  this 
case,  and  it  is  not  to  be  presumed,  that  the  Church 
is  vacant :  and  patrons,  as  just  observed,  are  not 
generally  entitled  to  institute  such  actions.  Indeed, 
here,  the  claim  is  not  described  to  be  made,  ojsfor 
the  patron :  and  though  it  might  be  shewn  that,  as 
impropriator,  the  Duke  of  Portland  may  be  the 
patron,  yet  there  are  so  many  instances  in  which 
that  consequence  might  not  attach,  that  it  cannot 
be  generally  assumed  on  mere  implication  of  law. 

As  to  an  implied  right  of  patronage  to  a  Chapel, 
arising  from  the  right  of  patronage  to  the  Mother 
Church,  questions  have  been  agitated  between  the 
patron  and  the  rector  of  the  Mother  Church,  and 
have  been  not  always  determined  in  one  and  the 
same  way.  But  the  balance  of  authority  is  greatly  on 
the  side  of  the  Incumbent,  and  it  is,  since  the  case  of 
Dixon  V.  Kershaw  J,  considered  as  settled  in  his  fa- 
vour. In  Herbert  v.  the  Dean  and  Chapter  of  West-^ 
minster, \  it  was  finally  settled  that  the  right  of  nomi- 
nation lay  in  the  Dean  and  Chapter,  after  a  strong 
inclination  of  the  Chancellor's  mind  to  lodge  it  other- 
wise. But  the  Dean  and  Chapter  were  spiritual  per- 

•  Strachetf  v.  Fr^incis,  2  Atkins,  217.     Bamardiston,  899. 

f  Hoskins  v.  Featherstone,  2  Brown's  Chancery  Rep.  552. 

J  Ambler's  Rep.  529. 

$  1  Peere  Williams,  774.  See  also  Mallet  v.  Trigg.  The  Lord 
Chancellor  Nottingham  observed,  "  There  was  a  great  diflference 
as  to  the  Parson's  right  of  naming  or  choosing  his  Vicar,  where  the 
Parson  was  of  a  la^  fee,  and  where  he  had  a  cure  of  souls  :  for» 
in  the  latter  case,  there  was  realson  he  should  approve  of  the 
man,  who  was  to  act  under  him  in  so  high  a  trust."     1  Fern.  42 

sons, 
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sons,  possessing  the  same  rights,  pleno  et  utroquejure^  ptmANo  ^v 
which  the  abbot  and  monks  had  done  before.     They    Binoham. 
were  actual  incumbents,    and  served  the  church  26ih Jan.  nw. 
and  chapels  of  Saint  Margaret  by  one  of  their  own 
body,  and  were  in  that  character  entitled  to  no- 
minate.    The  Duke  of  Portland,  being  a  lay  rector 
and  disabled  by  his  lay  character  from  any  power  of 
serving  the  church,  cannot,  till  that  incapacity  is 
removed,  enjoy  the  same  precise  extent  of  right  as 
was  attributed  to  the  Dean  and  Chapter  in  their 
spiritual  character. 

Having  thus  considered  the  several  foundations 
of  right  or  interest,  which  have  been  very  learnedly 
pressed  and  discussed  in  argument,  I  am  of  opinion 
that  enough  is  not  shewn  to  distinguish  the  Duke 
of  Portland  from  other  common  impropriators.  If 
he  does  possess  rights  that  would  so  distinguish 
him,  they  are  not  shewn  in  the  characters  in  which 
he  claims ;  and  I  therefore  dismiss  Dr.  Bingham 
from  the  effect  of  the  present  citation. 


A  citation  was  again  taken  out  in  a  criminal  form,  26thN<ni.i792. 
against  Dr.  Bingham^  on  the  part  of  the  Duke  of 
Portland,  as  "  Patron,  Rector,  Impropriator,  Bene- 
ficiary, Incumbent,  and  Pardon  ImparsoTiee^  of  the 
parish  of  St.  JHfary-Zc-ftone,"  calling  on  Dr.  Bingham 
**  to  appear  and  receive  articles,  and  also  to  bring  in 
his  licence,  and  shew  csTuse  why  it  should  not  be  re- 
voked, as  unduly  obtained."  Objections  were  taken 
to  the  form  of  the  proceeding,  under  protest,  and 
over-ruled.  The  decree  was  affirmed,  on  appeal,  by 
the  Court  of  Arches,  in  May  1793 ;  and  by  the 
Court  of  Delegates,  in  May  1795.  In  that  Court 
articles  were  given  in,  and  admitted.  The  cause 
was  then  discontinued  *. 

*  The  57  G,  8.  c.  96,  provided  for  the  sale  of  the  Impropriate 
Rectory  and  Right  of  presentation  of  and  to  the  petpetual  curacy 
of  SaifU  Mary'le-lxme  with  the  several  chapels  called  Portman 
Chapel,  BetUinck  Chapel,  Quebec  Chapel,  8cc.  &c.  to  the  Crown. 


r 


170  CASES  DETERMINED  IN  THE 


The  Office  of  the  Judge  promoted  by 
HUTCHINS  V.  DENZILOE  and  LOVELAND. 

9th  Feb,  1792.  fHIS  was  R  proceeding  by  articles,  against  the 
Readings         Churchwardens  of  the  parish  of  St.  Botolph, 

warf^^'forin.^^^^^'^*  at  the  promotion  of  the  Rev.  John 
terferiDg  to  ob-  ffutchins.  officiating  and  licensed  Curate  of  the  said 

struct  and  pro-  «» 

hibit  the  form  paHsh,  and  th,e  oTOnce  was  thus  stated  in  the  citation : 
Ao^^by  the  "  More  especially  for  obstructing  and  prohibiting, 
Mimster,  su»-  j^y.  y^^^  ^^^^  pretended  power  and  authority,  and 

declaring  your  resolution  to  continue  to  obstruct 
and  prohibit,  the  singing  or  chanting  by  the  pari^ 
clerk,  by  the  children  of  the  ward,  and  by  the 
congregation,  accompanied  by  the  organ/'  * 

On  the  part  of  the  Churchwardens,  it  appears 
to  have  been  supposed,  that,  as  they  paid  the 
organist  and  managed  the  children,  they  were  to 
direct  when  the  organ  should  or  should  not  play,  and 

when 

17th  Nov,  *  In  this  case  a  question  of  practice  arose  on  the  prayer  of  Mr. 

Question  of      DenzUoe^  who  had  given  an  absolute  appearance  to  a  citation  per*^ 

^e^er  on  a  '^1^7  senred  upon  him,  "  to  appear  on  the  first  day  of  the  se»- 

citation  to  ap-   aion,"  and  then  appeared  in  Court,  and  prayed  **  that  the  articles 

Ized^uid  re^   should  immediately  be  exhibited  against  him,  on  the  same  Court- 

ceive  artieln,   day,  or  otherwise  that  he  might  be  dismissed."     The  Promoter 

entiSedto  de-    V^J^^  ^®  continuance  of  the  cause  till  the  next  Court-day,  al- 

mand  that  the   lesiniF  it  to  be  the  practice  to  allow  such  time.     The  Court 

delivered  on  the  observed, — ^The  grounds  of  the  objection  are  very  imperfectly 

first  Couit-day,  stated  in  the  act :    It  is  alleged  only    **  that  the  words  the% 

^Hse  he  should  ^^^  ^^^^  ^^  *^®  citation,  bound  the  party  to  time  as  well  as 

bedismisMd.     place,'*  in  criminal  proceedings,   although   the    practice  is   al- 

*  "^       *     lowed  to  be  different  in  civil  cases ;  but  no  proof  is  given  of  the 

existence  of  such  a  rule,  exeept  some  ancient  authorities,  which 

extend  to  dvil  cases  also,  and  are. admitted  to  be  obsolete  aa  to 

them-     On  reason  and  principle,  the  rule  should  be  the  same  in  all 

cases,  and  precedents  have  been  cited  in  wUch  time  hag  been  aI-» 

lowed.    It  18  said*  there  was  no  pxay^  of  dismiswl  ia  thosfi 
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when   the  children   should  or  should  not  chant.  hutchioti». 

Denzilos  and 

The  Clergyman  had  ordered  the  playing  and  singing    loveland. 
at  certain  parts  of  the  service ;  the  Churchwardens  ZZTTZiZ^ 
forbad  both. 

Judgment. 

Sir  William  ScotL-^-This  is  a  proceeding  by 
articles  against  the  Churchwardens  of  St.  Botolph^ 
Aldersgate,  the  nature  of  which  has  been  sufficiently 
set  forth. 

The  articles,  are  objected  to,  on  many  grounds. 
First,  on  point  of  form,  that  they  are  not  against 
the  proper  parties ;  for  that  if  it  was  criminal  to 
discontinue  the  chanting,  it  was  so  in  those  who 
discontinued  it — in  the  organist  and  clerk ;  and 
that  the  threats,  of  the  Churchwardens,  to  enforce 
acquiescence  to  their  directions,  would  not  dis«- 
chairge  those  other  persons  of  responsibility;  for 
though  the  Churchwardens  might  have  authority 
to  command,  yet  if  that  command  were  illegal,  it 

cases,  but  when  the  stream  of  practice  has  flowed  unifonnly  and 
silently  one  way,  it  shews  almost  as  strongly,  as  decided  cases, 
the  sense  of  all  practiseis.  But  it  is  said,  the  rule  is  enf<H:ced 
in  cases  of  Defamation.  In  that  class  of  cases,  founded  on  re«- 
proachful  words,  and  mostly  between  the  lower  orders  of  the 
people,  there  is  a  strong  call  on  the  Court  to  make  the  necessity 
of  personal  attendance  as  short  as  possible ;  and  therefore  a  dis- 
tinction may  properly  be  made  in  such  cases,  under  the  discretion 
of  the  Court.  In  criminal  cases,  the  Court  will  certainly  expect 
aU  reasonable  expedition,  and  will  discountenance  any  unneces- 
sary delay :  but  when  a  prosecutor  conforms  to  the  practice  of 
the  Court,  It  cannot  impute  crinunal  negligence  to  him.  Then 
the  only  question  is.  Whether  the  party  is  chargeable  with  criminal 
inactivity  ?  I  think  that  he  is  not :  The  prayer  of  the  promoter  is 
only  **  for  a  continuance  till  the  next  Court*day ;"  and  akhaugli 
the  cause  began  in  the  vacation,  and  there  may  have  been  time 
for  the  articles  to  be  prepared,  yet,  as  the  practice  of  the  Court  has 
been  understood  to  be  otherwise,  and  as  the  party  eould  not  kaow 
what  appearance  would  be  given,  I  shall  allow  the  cdntinuaiioe,. 
and  overrule  the  prayer  of  dismissal. 

was 
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HoTCBiNs ».  ^as  not  to  be  obeyed.     But,  surely,  if  a  eommaiid 

Dbnzilob  and  •'         ,  \  *" 

LovsLAND.   be  illegal,  it  is  a  distinct  misdemeanor  in  the  per- 
TTTTTTir  son  who  gives  it ;   as  if  a  Churchwarden  should 

9th  F«o«  179*.  '-^ 

give  orders  to  remove  a  monument  or  a  body, 
without  a  faculty,  he  may  be  sued  in  the  Ecclesi- 
astical Court. 

An  objection  has  also  been  taken,  that  the 
articles  do  not  agree  with  the  citation,  by  their 
dropping  a  part  of  the  charge.*  This  position 
makes  it  incumbent  then  to  maintain,  that  the 
whole  makes  one  charge — which  is  not  divisible — 
and  that  taking  away  a  single  part  makes  a  new 
charge  which  the  party  had  no  notice  to  defend. 
The  citation  is  divided,  in  fact,  into  two  charges 
which  have  one  thing  in  common — ^that  they  were 
both  obstructions  to  the  service;  but  yet  they 
were  distinct  obstructions.  Another  objection  is, 
that  no  law  has  been  set  forth:  to  which  it  has 
been  answered,  that  where  the  general  law  is 
relied  on,  it  is  not  necessary  that  it  should  be 
specifically  stated. 

The  real  question  in  the  case  is,  whether  the  fact 
charged  is  of  a  criminal  nature  ?  The  charge  is 
that  of  having  obstructed  a  practice  approved  of  by 
the  inhabitants,  and  by  the  Bishop.  These  are 
the  material  averments;  for  the  statement,  that 
it  had  been  done  by  the  approbation  of  former 
Churchwardens,  is  of  little  effect,  as  that  could 

*  The  variance,  that  was  stated  to  exist,  between  the  dtadon 
and  articles  was,  that  in  the  former,  the  Churchwardens  were 
called  upon  to  answer  for  "  obstructing  the  singing,  in  the  morning 
and  afternoon,  two  sentences  from  the  prose  psalms  of  Davids 
and  also  for  obstructing  the  singing  Gloria  Patri  in  prose,"  while 
in  the  latter,  it  was  only  charged  '*  that  they  prohibited,  by  their 
pretended  authority,  the  singing  of  the  Qlaria  Pairi  in  prose  at 
the  conclusion  of  the  psalms  of  David,  and  in  other  parts  of  the 
divine  service." 

not 
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not  in  this  instance  operate  as  a  rule  to  their  sue-  Ho««iiif ». 

*■  Dbnulob  and 

cessors.  Lovxlanb. 

The  first  point  is,  whether  the  Churchwardens  ZTTTT^ 
have  a  right  to  interfere  in  the  service  of  the 
Church ;  since  if  that  interference  is  legal  in  any 
case,  it  is  so  in  the  present.  To  ascertain  this,  it  is 
proper  to  consider  what  are  their  duties:  and  I 
conceive,  that  originally  they  were  confined  to  the 
care  of  the  ecclesiastical  property  of  the  Parish, 
over  which  they  exercise  a  discretionary  power  for 
specific  purposes.  In  all  other  respects,  their  office 
is  an  office  of  observation  and  complaint,  but  not  of 
control,  with  respect  to  divine  worship;  so  it  is 
laid  down  in  Ayl^e^*  in  one  of  the  best  disserta- 
tions on  the  duties  of  Churchwardens,  and  in  the 
canons  of  1571.  f  ^  these  it  is  observed,  that 
Churchwardens  are  appointed  to  provide  the  fur- 
niture of  the  Church,  t^e  bread  and  wine  for  the 
holy  sacrament,  the  surplice,  and  the  books  ne- 
cessary for  the  performjance  of  divine  worship,  and 
such  as  are  directed  by  law ;  but  it  is  the  Minister 
wbov  has  the  use.  If,  indeed,  he  errs  in  this  respect, 
it  is  just  matter  of  complaint,  which  the  Church- 
wardens are  obliged  to  attend  to;  but  the  law 
would  not  oblige  them  to  complain,  if  they  had  a 
power  in  themselves  to  redress  iJie  abuse. 

In  the  service,  the  Churchwardens  have  no- 
thing to  do  but  to  collect  the  alms  at  the  offer- 
tory; and  they  may  refuse  the  admission  of 
strange  Preachers  into  the  pulpit.  For  this  pur- 
pose they  are  authorized  by  the  canon,  %  but 
how  ?  when  letters  of  Orders  are  produced,  their 
authority  ceases.  Again,  if  the  minister  intro- 
duces any    irregularity   into    the    service,    they 

♦  Parexgon,  p.  170.  f  c  5,  t  A.D.  1608.  c.  50r 

have 
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HvToaivit.  have    no    authority    to  interfere,  but  they  inay 
LoYELAND.    complain    to    the    Ordinary    of  his    conduct.     I 
'  do  not  say  there    may   not   be  cases  where  they 

may  be  bound  to  interpose;   in  such  cases,  they 
may  repress,  and  ought  to  repress,  all  indecent 
interruptions   of    the  service,  and    are   the    most 
proper  persons  to  repress  them,  and  they  desert 
their  duty  if  they  do  not.     And  if  a  case  could  be 
inu^ned  in  which  even  a  preacher  himself  were 
guilty,  of  an  act    grossly  offensive,    either    from 
natural  infirmity  or  from  disorderly  habits,  I  will 
not  say  that  the  Churchwardens,  and  even  private 
persons  might  not   interpose  to  preserve  the  de- 
4?orum[  of  public  worship.     But  that  is  a  case  of 
instant  and  overbearing  necessity,  that  supersedes 
all  ordinary  rules.     In  cases  which  fell  short  of 
.such  a  singular  pressure,  and  can  await  the  remedy 
of.a  proper  legal  complaint/  that  is  the  only  pro- 
sper  mode    to    be   pursued  by*  a  Churchwarden, 
if  private  and  decent  application  to  the  minister 
himself  shall  have  failed '  in  preventing  what  he 
deems  the  repetition  of  an  irregularity.    At  the 
jsame  time,  it  is  at  his  own  peril  if  a  Churchwarden 
mdkes  a  public  complaint,  or  even  a  private  com- 
.plaint,  in  an  dOEensive  manner,  of  that  which  is  no 
irregularity    at  all,  and  is  in  truth  nothing  more 
than  a  misinterpretation  of  his  own .   I  shall  pass  over 
-a  case,  which  has  been  cited  from  the  State  Trials,* 

*  Vol.  10.  app.  p.  88.  fol.  ed.  Trial  at  RoohesUr  Assises,  Jvly 
1719,  before  Sir  LyUleUm  Powtfs,  In  this  case,  on  a  collection 
for  Icharity,  in  the  church  of  Chislehurst^  the  Magistrates  intei- 
•fered,  and  a  scene  of  violence  and  confusion  ensued:  they 
.isdict^  die  Clergyman  at  Rochester  Assises  for  collecting 
money  without  authority:  the  Clergyman,  in  the  meaa  time,  in- 
stituted proceedings  in  the  Ecclesiastical  Court  of  Rochester 
agunst  the  peraoi^  who  intermpted  the  offices  of  the  Church. 

as 
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as  it  was  one  of  party  heat  that  took  place  ™  i^^JJjJ^'JI;^ 
times  of  party  ferment ;  and  it  is  of  smaller  au-    lovbi^mo. 

thority  on  that  account.  9a  f«*.  i7M. 

I  am  next  to  consider  whether  the  Churchward- 
enSy  if  possessing  authority,  have  interposed  in  this 
cttse  to  hinder  an  illegal  or  legal  act  ?  And  in  this 
branch  of  the  question  I  dismiss  all  consideration 
of  expediency,  which  is  in  the  Ordinary  himself 
alone:  the  Court  judges  only  of  the  legality. 
Has  then  the  Bishop  a  discretion  upon  this  sub- 
ject ?  Those  who  have  undertaken  to  shew  that 
he  has  not,  must  shew  a  prohibition  which  re. 
strains  it ;  and  in  order  to  establish  this,  it  is  said, 
that  though  singing  part  of  die  Psalms  is  properly 
practised  in  Cadiedrals,  it  is  not  so  in  Parish 
<]!hurcbes.  No  law  has  been  adduced  to  this 
•effect,  but  modem  usage  alone  has  been  relied 
on,  and  it  is  said  that  such  has  been  the  practice 
from  the  time  of  the  Reformation.  This,  however, 
is  not  supported  by  any  particular  statement  of 
fact  or  authority. 

In  the  primitive  churches,  the  iavourite  practice 
o£  the  Chiistians  to  sing  hymns  in  alternate  versesy 
is  expceftely  mentioned  by  Pliny ^  in  one  of  his 
Epistles  to  the  Emperor  Trepan  *.  The  Church  of 
Mame  afberward^  refined  upon  this  practice,  as  it 
was  their  policy  to  make  their  Ministers  considerable 
in  the  eyes  of  the  common  people ;  and  one  way 
of  effecting  that,  was  by  appointing  them  sole 
officers  in  the  public  service  of  the  Church  ;  and 
difficult  music  was  introduced,  which  no  one  could 
execute  without  a  regular  education  of  that  spe- 
cies. At  the  Reformation  this  was  one  of  the 
grievances   complained  of   by  the  laity;    and  it 

*  **  Affinnabant  banc  fiiisse  smnmam  vel  culpas  suae,  vel  erroris, 
quod  essent  soliti,  stato  die,  ante  lucem  convemre,  carmenque 
"Cfaristo,  quasi  Dep,  dioere  aecum  inyicem,"— £p.  tit.  10.  97. 

became 
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D^^^"r*iSid  ^^^^^^  *^^  distinguishing  mark  of  the  Reformers 

LoTBLAND.    to  use  plain  music  in  opposition  to  the  complex 

rTTTTIir  musical  service  of  the  Catholics,     The  Latheran 

9th  Feb,  1722.  ^,  ,  -  .   ,  ^ 

Church,  to  which  the  Church  of  England  has  more 
conformed  in  discipline,  retained  a  choral  seryice.* 
The  Calvinistic  Churches,  of  which  it  has  some- 
times been  harshly  and  untruly  said,  "  that  they 
think  to  find  religion  wherever  they  do  not  find  the 
Church  of  Rome,*'  have  discarded  it  entirely,  with 
a  strong  attachment  to  plain  congregational  melody, 
and  that  perhaps  not  always  of  the  most  harmo- 
mous  kind. 

The  reformation  of  the  Church  of  England^ — 
which  was  conducted  by  authority,  as  all  Reforma* 
tions  should  be,  if  possible,  and  not  merely  by 
popular  impulse — ^retained  the  choral  service  in  Ca- 
thedrals and  collegiate  Chapels.  There  are  certainly, 
in  modern  usage,  two  services  to  be  distinguished  ; 
one  the  Cathedral  Service,  which  is  performed  by 
persons  who  are  in  a  certain  degree  professors  of  mu- 
sic, in  which  others  can  join  only  by  ear ;  the  other, 
in  which  the  service  is  performed  in  a  plain  way, 
and  in  which  all  the  congregation  nearly  take  an 
equal  part.  It  has  been  argued,  that  nothing  be- 
yond this  ought  to  be  permitted  in  ordinary  paro- 
chial service ;  it  being  that  which  general  usage  at 
the  present  day  alone  permits.    But  that  carries  the 

*  See  the  Common  service  of  those  Churches.  The  agreement 
of  the  Lutheran  Churches  with  the  Church  of  England  was  set 
forth  in  a  Tract  under  that  title,  in  1715,  in  which  it  is  said,  «'  It 
might  indeed  have  been  shewn  ^rther;  the  agreement  of  the 
Lutheran  Churches  with  ours,  in  the  manner  of  celebrating 
the  public  worship, — ^that  they  agree  with  us  in  using  a  Liturgy, 
in  singing  of  Anthems,  &c.     But  it  is  not  necessary."    p.  10. 

The  above  tract  appears  to  have  been  written  to  obviate  any 
public  prejudice  against  the  Illustrious  House  of  Hamver,  on 
account  of  King  George  the  1st  being  a  Lutheran, 

dis- 
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distinction  further  than  the  law  will  support ;  for  if  ^j^zJ^e*^^' 
inquiries  go  further  back,  to  periods  more  nearly  andLovBLAwo. 
approaching  the  Reformation,  there  will  be  found  9^^^,6.1792 
authority  sufficient,  in  point  both  of  law  and  practice, 
to  support  the  use  of  more  music  even  in  a  Parish 
Church  or  Chapel. 

The  first  Liturgy  was  established  in  the  time  of 
Edward  VL,  in  1548.  This  was  followed,  after  a 
lapse  of  four  years,  by  a  second,  which  was  pub- 
lished in  the  reign  of  the  same  king,  in  1552 ;  and 
the  third,  which  is  in  use  at  present,  agreeing  in 
substance  with  the  former,  as  ordained  and  pro- 
mulged  1  Eliz.  in  1559. 

It  is  observable  that  these  statutes  oi Edward  VL, 
which  continue  in  force,  describe  eyen-service  as 
even-50/i^.  This  is  adopted  into  the  statute  of  the 
first  of  Elizabeth.  The  Liturgy  also  of  Edward  VL 
describes  the  singing  or  saying  of  even-song;  and 
in  the  communion  service  the  Minister  is  directed 
to  sing  one  or  more  of  the  sentences  of  the  Offer- 
tory. The  same  with  regard  to  the  Litany — that  is 
appointed  to  be  sung.  In  the  present  Liturgy,  the 
Psalter  is  printed  with  directions  that  it  should 
be  said  or  sung,  without  any  distinction  as  to  Parish, 
or  other,  Churches ;  and  the  Rubric  also  describes 
the  Apostles  Creed  ^^  to  be  sung  or  said  by  the 
Minister  and  people  *' — not  by  the  Prebendaries, 
Canons,  and  a  band  of  regular  choristers,  as  in 
Cathedrals, — but  plainly  referring  to  the  ser- 
vice of  a  Parish  Church.  Again,  in  the  Burial 
Service — part  is  to  be  sung  by  the  Minister 
and  people ;  so  also  in  the  Athanasian  and  Nicene 
Creeds. 

The  Injunctions,  that  were  published  in  1559  by 

N  Queen 
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HtrrcRiHs ».  Queen  Elizabeth,  completely  sanction  *  *  the  con- 
tsd  LoTBLAKP.  tinuance  of   singing    m    the  Cnurcn*,      distin- 

TZ"  guishing  between  the  music  adapted  for  cathedral 

and  collegiate  Churches,  and  parochial  Churches ; 
also  in  the  Articles,  for  the  administration  of 
Prayer  and  Sacraments  set  forth  in  the  further 
Injunctions  of  the  same  Queen,  in  1564,  the 
•Common  Prayer  is  directed  "to  be  said  or  sung 
decently  and  distinctly  in  such  place  as  the 
Ordinary  shall  think  meet  for  the  largeness  and 
straitness  of  the  Church  and  Choir,  so  that  the 
people  may  be  most  edified/'     If,  then,  chanting 

*  The  Injuncdons  of  1559  set  forth  as  follows :  ^'  For  the  en- 
couragement of  the  art,  and  the  continuance  of  the  use  of  singing 
in  the  Church  of  England,  it  is  enjoined,  that  because  in  divers 
Collegiate,  as  also  in  some  ParLsh,  Churches,  heretofore  there  hath 
been  Livings  appointed  for  the  maintenance  of  men  and  children 
for  singing  in  the  Church,  by  means  whereof  the  laudable  exercise 
of  music  hath  been  had  in  estimation,  and  preserved  in  knowledge ; 
the  Queen's  Majesty,  neither  meaning  in  anywise  the  decay  of 
any  thing  Uiat  might  conveniently  tend  to  the  use  and  continuance 
of  the  said  sdenoe,  neither  to  have  the  same  so  abused  in  any 
part  of  the  Church,  that  thereby  the  Common  Prayer  should  be 
the  worse  understood  by  the  hearers,  willeth  and  commandeth, 
that,  first,  no  alterations  be  made  of  such  assignments  of  Livings, 
as  hath  heretofore  been  appointed  to  t^e  use  of  singing  or 
music  in  the  Church;  but  that  the  same  so  remain;  and  that 
there  be  a  modest  and  distinct  song  so  used,  in  all  parts  of 
the  Common  Prayers  in  the  Church,  that  the  same  may  be  as 
plainly  understood  as  if  it  were  without  singing;  and  yet 
nevertheless,  for  the  comfort  of  such  as  delight  in  music,  it 
may  be  peimitted,  that  in  the  beginning  or  in  the  end  of 
Common  Prayer,  either  at  morning  or  evening,  there  may  be 
sung  an  hymn,  or  such  like  song  to  the  praise  of  Almighty 
God,  in  the  best  melody  and  music  that  may  be  conveniently 
deyised,  having  respect  that  the  sentence  of  the  hymn  may  be 
understood  and  perceived."  See  also  Reformatio  l^egwn  Eeele- 
siast,  p.  85*  8.  5. 

was 
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was  unlawful  any  where  but  in  Cathedrals  tod  Hj^ciiimi;. 

r^    n  "L  1  UwtniiOE 

Colleges,  these  canons  are  strangely  worded,  and  »k1  Lovblavd. 
are    of   disputable    meaning.     But   in    order  to  7717717 

r  1  I'll  »  !mir».  179». 

shew  they  are  not  uable  to  such  imputation, 
I  shall  justify  my  interpretation  of  them  by  a 
quotation  from  the  Reformatio  Legum — a  work  of 
great  authority  in  determining  the  practice  of 
those  times,  whatever  may  be  its  correctness  in 
matter  of  law.  With  respect  to  Parish  Churches 
in  citiesy  it  is  there  observed,  "  eadem  parochiarum 
in  urbibus  constitutarum  erit  omnis  ratio,  festis 
et  dominicis  diebus,  quae  prius  coUegiis  et  cathe- 
dralibus  ecclesiis  (ut  vocant)  attributa  fuit/'* 
The  metrical  version  of  the  Psalms  was  then  not 
existing,  the  first  publication  not  taking  place  till 
1562,  and  it  was  not  regularly  annexed  to  the  book 
of  Common  Prayer  till  1676,  after  which  those 
Psalms  soon  became  the  great  favorites  of  the  com- 
mon people,  t  The  introduction  of  this  version  made 
tiiie  ancient  hymns  disrelished;  but  it  cannot  be 
meant  that  they  were  entirely  superseded ;  for,  under 
the  statutes  of  the  Reformation,  and  the  usage  ex- 
planatory of  them,  it  is  recommended,  that  the 

*  RefomuiHo  Legum,  c.  6.  This  work  was  published  in  its  pre- 
sent form  chiefly  under  the  direction  of  Walter  Haddan,  LL.D. 
Master  of  the  Requests,  Judge  of  the  Prerogative  Court  of  Can- 
terburtff  and  Master  of  Trinity  HaU,  Cambridge^ 

f  '*  Plain  song  was  retained  in  most  Parish  Churches  for  the 
daily  psalms ;  so  in  the  Queen's  own  Chapeb,  and  in  the  choir 
ci  aU  Cathedrals  and  some  Colleges,  the  hymns  were  sung  after  a 
more  melodious  manner,  with  organs  commonly,  and  sometimes 
with  other  musical  instruments,  as  the  solemnity  required.  No 
mention  of  singing  David's  psalms  in  metre,  though  afterwards 
they  first  thrust  out  the  hymns,  and  by  degrees  also  did  they  the 
Te  Deum,  Magfdficat,  and  the  Nunc  dimittis.**  HeyUn  on  the 
Reformation,  p.  2S9. 

K  2  ancient 
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HuTCTj^^^-  ancient  hymns  should  be  used  in  the  Liturgy,  or 
aQdLovBLAND.  father  that  they  should  be  preferred  to  any  others  : 
9th  F$b,  1792.  though  certainly  to  perform  them  by  a  select  band 
with  complex  music,  very  inartificially  applied,  as 
in  many  of  the  Churches  in  the  country,  is  a  prac- 
tice not  more  reconcilable  to  good  taste  than  to 
edification  :  but  to  sing  with  plain  congregational 
music  is  a  practice  fully  authorized,  particularly 
with  respect  to  the  concluding  part  of  difierent 
portions  of  the  service. 

If  it  be  urged  that  there  is  any  incongruity  in 
this,  I  answer,  that  I  have  to  discuss  a  question  of 
illegality,  not  of  incongruity.  It  is  true,  indeed,  that 
what  is  obsolete  is  liable  to  the  objection  of  novelty, 
and,  likewise,  that  it  has  been  tried  and  laid  aside. 
The  Court  would  not  therefore  advise  the  Mi- 
nister to  introduce  what  may  be  liable  to  such 
remarks,  against  the  inclination  of  the  Parishioners, 
and  the  approbation  of  the  Bishop.  But  this  is 
matter  of  expediency  and  discretion  which  the 
Court  must  leave  to  the  consideration  of  others. 

Having  thus  declared  that  the  Churchwardens 
are  not  entitled  to  interfere  in  this  matter,  and 
that  the  practice  is  legal,  it  may  be  expected  that 
I  should  admit  these  articles.  I  am  certainly 
authorized  to  do  so  ;  but  I  shall  suspend  their  ad- 
mission till  the  first  day  of  next  term,  recommending 
an  acconimodation  to  the  parties,  and  only  intimating 
that  the  general  sense  of  the  Parish,  properly  ob- 
tained, will  weigh  very  much  with  the  Court  in 
the  further  consideration  of  this  subject.* 

♦  The  articles  were  admitted  as  reformed :  when  the  Proctor 
for  the  Promoter  declared  he  would  proceed  no  further:  upon 
which  the  Judge  dismissed  the  defendants,  but  gave  no  costs. 
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The  Office  of  the  Judge  promoted  by 
HUTCHINS  V.  DENZILOE. 

THIS  was  a  proceeding,  by  articles,  against  one  i^^h  Maya  792, 
of  the  Churchwardens  of  St.  Botolph,  Alder sgate,  Tnd^'tfs,  6 
for  ^^  quarrelling  J  chiding^  or  brawling.''     The  suitfjS^'^^;^^;^' 
was  instituted,  by  the  Curate  of  the  parish,  under  ^^^  ^y  *^? 

•'  r  7  witnesses  on  the 

the  Stat.  6  and  6  Edw.  6.  c.  4.  s.  1.*  specific  charge. 

Suit  dismissed. 

Judgment. 
Sir  William  Scott. — ^This  is  a  proceeding  upon 
the  statute  o(  JEdwardYI.j  a  statute  certainly  made 
on  the  exigency  of  the  times  at  the  Reformation, 
when  there  prevailed  in  matters  of  religion  great  heats 
and  animosities  on  which  were  likely  enough  to  break 
out  in  Churches.  The  statute  did  not  create  the 
offence,  as  it  subsisted  by  the  common  law  before  the 
statute  was  enacted  ;  and  there  is  no  doubt  that  the 
Ecclesiastical  Court  had  a  right  to  interfere  in  order 
to  correct  or  punish  any  act  of  disturbance  of  the 
public  worship.  A  party  may  now  proceed  either 
upon  the  statute,  or  upon  the  ancient  law ;  for 
wherever  a  statute  leaves  an  offence  as  it  found 
it,  and  only  introduces  additional  pimishment,  a 
party  may  proceed  on  either,  f     This  proceeding 

•  "  If  any  person  shall  by  words  only,  quarrel,  chide  or  brawl , 
in  any  Church  or  church-yard,  it  shall  be  lawful  unto  the  Ordi- 
nary of  the  place,  where  the  same  shall  be  done  and  proved  by 
two  lawful  witnesses,  to  suspend  every  person  so  offending; 
if  he  be  a  layman,  fix>m  the  entrance  of  the  Church,  and  if  he 
be  a  derk,  from  the  ministration  of  his  office,  for  so  long  a 
time  as  the  said  Ordinary  shall  think  meet,  according  to  the 
fault.*'     5  &  6  Edw.  6.  c.  4.  s.  1. 

f  See  Wennumth  v.  CoUinSf  Lord  Raymond^  850. 

is 
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HuTCniNs  V.  came  before  the  Court.     A  Churchwarden,  whose 

Denziloe. 

duty  it  is  to  prevent  all  indecency,  comes,   at  the 


i4thArayi792.^el^}jration  of  one  of  the  sacraments,  and  makes  a 
violent  charge  against  the  Minister,  thereby  dis- 
turbing not  only  the  persons  present,  but  the  per- 
formance of  the  divine  oflSice  itself; — surely  such 
behaviour  is  strictly  within  the  statute,  and  must 
produce  all  the  mischief  which  the  statute  was  in- 
tended to  prevent.  If  the  suit,  then,  had  been 
brought  on  the  ancient  law,  where  the  Court  also 
would  not  have  been  restrained  in  its  punishment, 
and  where  the  offence  would  have  been  legally  proved 
against  the  defendant,  the  Court  would  have  used 
its  utmost  power  to  suppress  such  indecency,  and  I 
trust  that  It  would  have  been  supported  by  the 
approbation  of  all  serious  persons :  It  would  have 
taught  this  person  that  a  Minister  of  the  Established 
Church  is  fully  protected  by  law,  particularly  in 
the  celebration  of  divine  worship:  but,  as  this 
article  also  is  proved  by  one  witness  only,  the  Court 
feels  a  difficulty,  under  a  proceeding  upon  the  statute, 
in  pronouncing  that  the  offence  is  legally  proved. 

On  the  third  article,  however,  there  is  no  doubt 
that,  if  the  witnesses  speak  with  sufficient  precision, 
the  Churchwarden  must  be  convicted:  the  only 
question  is  as  to  the  effect  of  the  evidence.  The  first 
witness  says,  **  that  Denziloe  charged  Hutchins,  in 
an  angry  manner,  with  tearing  the  leaves  out  of  the 
book — with  having  taken  more  for  his  fee  at  chris- 
tenings than  he  is  entitled  to ;  and  that  he  threaten- 
ed to  cite  him  in  the  Ecclesiastical  Court."  These 
circumstances  are  also  spoken  to  by  Pumey^  a 
second  witn^,  and  who  adds,  that  Denziloe  also 
said,  ^'that  he  would  prosecute  him  (JHutchins)  as 
far  as  he  could." 

Now,  with  respect  to  cases  of  c/eirfin^;  quarrelling  y  or 

braiding 


CONSISTORY  COURT  OF  LONDON.  185 

brawling  J  there  is,  as  to  the  punishment,  a  discretion   HvTCHiHi  v. 
in  the  Court  which  would  induce  It  to  consider  the  


time  and  place  ;  for  that  may  be  chiding  or  brawling  i^th  May  1792. 
in  a  Church,  which  would  not  be  so  in  a  vestry. 
The  vestry  is  a  place  for  parish  business,  and  the 
Court  would  not  interpose  farther  than  might  be 
necessary  for  the  preservation  of  due  order  and 

decorum. 

* 

The  express  words  used  are  not  before  me  in  evi- 
dence :  the  witness  only  says  ^^  that  he  charged  him," 
— a  way  of  deposing  Uiat  does  not  clearly  shew  that 
the  words  were^  words  of  reproach  ;  and  the  rule,  in 
criminal  matters,  inclines  to  take  words  in  miiiori 
sensu.  These  words,  then,  are  not  so  brought  before 
the  Court,  as  to  oblige  It  to  consider  them  as  words 
of  invective.  It  is,  however,  said  that  they  were 
spoken  in  an  angry  manner, — ^but  unless  they  are 
so  proved,  the  tone  alone  is  not  sufficient  to  satisfy 
the  Court  that  they  were  words  of  contumely.  I 
think  therefore  that  the  words,  as  proved,  do  not 
amount  to  the  legal  offence  laid  in  these  articles ; 
and  that  the  Churchwarden  saying  in  the  manner 
in  which  the  charge  is  proved  here, — "that  the 
Clergyman  had  taken  more  than  he  ought,  and 
he,  the  Churchwarden,  would  seek  redress  in  the 
Ecclesiastical  Courts,'' — is  not  enough  to  convict 
him.  I  cannot  then  pronounce  the  censure  as 
prayed  :  but  feeling  a  suspicion  that  the  Church- 
warden has  acted  improperly,  and  that,  if  the  facts 
had  been  legally  proved,  I  should  have  punished 
him  as  severely  as  the  law  would  have  allowed,  I 
content  myself  with  simply  dismissing  the  defendant, 
though  I  doubt  the  propriety  of  the  lenity  with 
which  I  treat  him. 

« 

Suit  dismissed. 
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PRITCHARD  V.  DALBY. 


3d  Feb.  1792.  'pHIS  was  a  question  of  practice,  as  to  the  effect 
dtotiorrow  *  ^^  ^  misnomer  in  the  name  of  the  party  cited, 
considered.     3^^  jjgQ  ^s  to  the  effect  of  an  averment  by  the 

Upon  an  ap-  ** 

pearance  under  PfQctor  for  the  party  citcd  38  to  the  true  name. 

protest,  an 
averment  as  to 

reqid^^and  In  this  case  d  citation,  in  a  suit  of  Defamation, 
JillS^^^.*^*  had  issued  againrt  Sarah  Dolby ;  and  to  this  cita- 
tion an  appearance  was  given  under  protest,  alleging 
her  true  name  to  be  Dolby.  The  usual  assignation 
was  made,  that  the  objection  should  be  argued,  at 
petition  of  both  Proctors,  on  the  next  Court-day. 
But,  on  the  next  Court-day,  after  the  cause  had  been 
further  continued,  the  Proctor  for  the  party  cited 
allied,  during  the  sitting  of  the  Court,  that  the 
name  of  the  person  cited  was  Sarah  Austin  and 
prayed  to  be  dismissed.  In  reply  to  this  averment, 
it  was  argued,  that  on  an  objection  founded  upon  a 
misnomer,  the  party  must  plead  the  true  name,  and 
will  be  held  by  that  allegation ;  and  cases  were  cited, 
in  which  that  rule  had  been  held  stricdy  at  common 
law.*  On  the  other  side  it  was  said,  that  the  Court 
would  relieve  the  party  from  the  mistake  of  his 
Proctor,  in  any  stage  of  the  proceedings,  and  that 
she  was  at  liberty  to  vary  the  protest,  till  it  came 
before  the  Court  for  decision,  as  the  party  could 
only  be  bound  by  actual  appearance. 

*  The  Queen  v.  Stedmarii  2  Lord  Raymond^  1307. 

Judgment. 
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Judgment. 
Sir  William  Scott. — In  my  opinion  this  protest  PwTCHAnDw. 

Dalby. 

cannot  be  sustained.     It  is  within  the  recollection '_^ 

of  the  Court,  that,  on  the  first  allegation  of  mis-  8dF€6.i792. 
nomer,  It  had  intimated  that  it  was  not  a  material 
variation,  but  apparently  the  same  name ;  It  how- 
ever allowed  the  objection  to  be  argued  on  petition. 
It  is  now  alleged  that  the  true  name  is  Sarah 
AtLstin ;  but  whoever  alleges  a  misnomer  is  bound 
to  assign  the  true  name  by  which  he  means  to 
abide,  and  against  which  he  shall  not  be  at  liberty 
to  aver,  for,  without  such  a  limitation,  the  other 
party  might  be  carried  on  for  ever. 

When  a  person  appears,  it  may  morally  justify 
the  presumption  that  he  is  the  party  intended; 
the  law,  however,  allows  the  benefit  of  the 
exception,  as  to  the  validity  of  the  citation,  but 
under  the  condition  before  mentioned.  The 
material  question  is,  how  the  mistake  originated. 
Upon  that  question,  the  Court  must  presume  that 
the  Proctor  would  not  make  that  averment  without 
authority;  it  must  therefore  be  considered  to  be 
the  act  of  the  party.  It  may  be  true»  that  a 
Proctor  may  introduce  new  matter  on  his  protest^ 
but  not  such  as  is  inconsistent  with  a  former 
allegation.  I  think,  therefore,  that  the  attempt, 
which  has  been  made  to  delay  these  proceedings^ 
on  this  last  objection,  is  improper,  and  that  the 
protest  must  be  over-ruled. 

Protest  over-ruled. 
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Groves  and  Wright  v.  the  Rector,  Parishion- 
ers, AND  Inhabitants  of  Hornsey,  &;c.  &c. 


i9th/iinei793.  'pHIS  was  R  proceeding  in  objection  to  an  appli- 
J^%  a^'gai-  cation  for  a  Faculty  to  erect  a  gallery  in  the 
':^^^;^^^^^  Parish  Church  of  Homsey. 

of  the  increased 
population  in  a 
tarish,    grant-  JUDGMENT. 

on  the  part  of     Sir  William  Scott. — This  is  an  application  for  a 
riahionera/      Faculty  to  ercct  a  gallery  in  the  Parish-church  of 
over-ruled,      ffamsei/,  in  the  County  of  Middlesex.  The  citation, 
calling  upon  all  persons  to  shew  cause  against  the 
grant,  was  returned  nearly  three  years  ago ;  and 
the  Court  would  feel  a  painful   responsibility  if 
this  delay  arose  from  the  proceedings  of  the  Court 
itself;   but  it  is  relieved  from  that  apprehension 
by  the  explanation  given,    that  the  proceedings 
had  been  suspended  in  consequence  of  overtures 
of  accommodation.     The  libel  recites  the  increase 
of  Parishioners,    and   that  there  is  not  room  to 
accommodate  them ;  that  at  a  Vestry  on  the  29th 
Afigtist  1790,  a  Convmittee  was  appointed  to  in- 
spect the  Church,  and  consider  the  measure ;  that 
a  second  Vestry  was  held,  after  due  notice,  on  the 
16th  September  to  receive  the  Report,  which  was 
then  considered  and  approved.  It  was  then  resolved 
that  a  gallery  should  be  erected,  and  the  Church- 
wardens were  authorized  to  apply  for  a  plan  and 
estimate  of  the  expence. 

I  observe  that  an  appearance  was  given  to  the 

citation 
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citation  in  this  suit  for  Toft  and  five  others ;  but  grotis  ami 
that  the  allegation,  in  opposition  to  the  Faculty,  is  xhe^Rj^^i, 
in  the  name  of  twenty  Parishioners.  ^;°^  ^^■*'' 

The  first  article  of  that  allegation  pleads,   "  that 

the  parish  Church  of  Homsey  is  ancient;    that ^^•^""•^''^^• 

there  are  seats  on  the   floor  for  300  persons,  and 

that  in  the  present  gallery  there  is  room  for  160 ; 

that  the  pews  are  unappropriated,  except  three ; 

that  more  than  two  thirds  of  the   Parishioners  live 

at  Highgate,  and  resort  to  a  chapel  there,  and  that 

the  Church  issufiicient  for  the  remainder.''     It  is 

then  pleaded,  "  that  the  resolution  of  Vestry,  for 

an  application  for  a  gallery,  had  passed  without  the 

knowledge  of  a  greater  part  of  the  Inhabitants ;  that 

at  asubsequent  Vestry  itwas  annulled  by  a  majority  of 

six  to  one ;  and  that  notice  was  then  left  with  the 

Churchwardens  not  to  apply  for  the  gallery."  The 

subsequent  articles  plead,  '^  that  the  Church  is  old, 

and  would  not  bear  an  additional  gallery  ;  that  it 

would  obstruct  the  light  to  the  pews  underneath ; 

and  that  a  great  majority  of  the  inhabitants  dis* 

approve  of  it." 

This  last  averment  is  most  material,  and  is  one 
to  which  the  Ecclesiastical  Court  pays  great  atten* 
tion,  though  it  certainly  is  not  the  only  circum- 
stance to  be  considered ;  for  the  majority  may 
incline  to  unnecessary  expence — against  which  the 
Court  ought  to  protect  the  minority — or  it  may 
object  to  necessary  expence.  The  Court  is  not 
bound  by  the  mere  circumstance  of  a  majority  ;  for 
It  may  refuse  the  whole  Parish  joined  together,  or 
may  grant,  if  it  appears  necessary,  a  prayer  on  the 
application  of  one  against  all  the  rest.  But  though 
the  Court  is  not  bound  by  the  wish  of  the  majo- 
rity, It  will  pay  great  attention  to  it.  The  Parish- 
ioners 


190  GASES  DETtlMlNED  IN  THE 

Groves  and  ioners  ST^,  in  the  first  iiistance,  the  best  judges  of 
The  Rectom,  the  iiiconTeniencei  and  the  remedies  for  that  in* 
*  MT,  etc^'  convenience ;  and  the  Court  will  not  lightly  pre- 


sume  that  a  majonty  would  authoriste  or  willingly 

Wtk/iinjl793.  .  \ 

incur  an  unnecessary  expence. 

The  first  point  then  to  which  the  Court  looks  is, 
whether  the  disapprobation  of  the  Parish,  on  which 
the  objection  is  founded,  is  capable  of  being  duly 
ascertained  by  the  resolution  of  Vestry,  or  by  the 
opinions  or  sentiments  of  others,  who,  being  pre- 
vented from  attending  there,  have  joined  in  the 
proceedings  in  this  cause  ?  The  number  here,  in 
either  way,  is  about  26,  in  the  Vestries  and  in  the 
Proxies  signed,  which  certainly  is  not  a  majority  of 
the  Parishioners;  besides  this,  there  is  not  one 
witness  produced  to  support  the  averment  of  the 
allegation :  I  am  under  the  necessity  tiiierefore  of 
considering,  that  it  is  not  shewn  that  the  majority 
disapprove  of  the  measure  on  their  own  plea. 

What  then  is  the  nature  of  the  responsive  alle* 
gation,  given  in  on  the  part  of  the  Churchwardens  ? 
It  states  an  increase  of  Inhabitants,  and  the  insuffi-  . 
ciency  of  the  Church  to  supply  those  with  pews 
who  have  applied  for  them ;  that  a  gallery  would 
not  endanger  the  fabric,  not  darken  the  present 
pews ;  that  a  regular  notice  was  giv^i  of  the  Ves- 
tries, aiid  the  allegation  sets  forth  the  orders  of  Ves- 
try, and  the  confirmation  of  them  that  passed ; 
and  this  appears  to  be  the  custom  of  the  Parish  ; 
and  it  seems  highly  proper  to  give  the  orders 
of  Vestry  a  second  consideration.  It  is  said, 
that  the  order  was  not  confirmed  at  the  Vestry 
held  in  January ;  but  it  was  not  annulled,  and  it 
was  confirmed  afterwards  at  a  third  Vestry,  when 
the  Churchwardens  were  directed  to  use  their 
eadeAvours  to  procure  a  Faculty,  and  to  abide  by 

the 
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the  former  resolutions.     If,  therefore,  the  foots  are  ^^^^  •^ 

'  '  ^  Wrioht  V, 

to  be  taken  as  stated,  the  sense  of  the  majority  xheREcroH, 
must  be  presumed  in  fovour  of  the  measure,  unless     bet,  etc. 
it  can  be  shewn  that  the  order  and  confirmation  7"; 
were  unduly  obtained. 

Three  objections  have  been  stated;  first,  that 
the  Parishioners  were  ignorant  of  the  first  Vestry, 
when  a  Committee  was  appointed  to  report  upon 
the  expediency  of  erecting  a  gallery.  It  is  not, 
however,  pleaded  that  there  was  no  notice  ;  and  if 
it  can  be  shewn  that  due  notice  was  given,  persons 
who  do  not  choose  to  attend  are  not  to  plead 
ignorance,  even  if  the  notice  was  general,  and  for 
parochial  purposes  only ;  but  still  more  so,  if  the 
notice  were  particular,  and  the  Vestry  were  called 
for  this  immediate  object.  According  to  the  general 
rule  of  law,  a  Churchwarden  cannot  make  a  rate 
himself ;  but,  if  he  gives  notice  of  a  Vestry  for  thatpur- 
pose,  and  if  no  other  Parishioner  attends  it,  he  may 
alone, — or  where  only  two  or  three  attend,  they  have 
the  power  of  the  Parish  delegated  to  them  on  that  oc- 
casion; and  I  think,  in  this  instance,  the  notice  is 
sufficiently  proved*  The  next  objection  is,  that  the 
Committee  was  attended  by  others  who  did  not 
belong  to  it.  It  appears  that  nine  persons  at- 
tended, but  that  of  this  number  five  were  Parish 
Officers,  who,  by  custom,  which  is  extremely  pro- 
per, are  standing  members  of  all  Committees. 
However,  other  persons  attended,  and  if  it  ap^ 
peared  that  they  controuled  the  proceedings  by  a 
fair  majority,  it  would  vitiate  the  present  applica- 
tion ;  but  it  is  proved,  that  the  resolution  for  a 
gallery  was  unanimous,  and  therefore  a  thin  at- 
tendance was  of  no  consequence.  The  third  ob- 
jection is,  that  on  the  16th  Jamuirj/,  in  a  Vestry 

held 
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Orovm  and  ^eld  OH  that  dav,  the  whole  order  was  rescinded, 

Wrioht  V,  *' 

The  Rector,  but  all  that  aoDears  from  the  exhibit  of  what  passed 

etc.  of  Horn-     .  -ii  •  t*         n  tr  /• 

SBY,  etc.     there  is,  that  the  minutes  of  a  former  Vestry,  of 
~T     TIZ  the    26th   December,   were   read  and  confirmed. 

19th  Jun«  1793.  .        i      i  .    .  a     i        r>i 

Those  minutes  contained  the  opinion  of  the  Sur- 
veyors, that  the  proposed  additions  would  not  in- 
jure the  fabric,  and  also  the  order  for  the  plan  and 
estimate.  But  little  is  to  be  inferred  from  an 
order  rescinding  these  minutes,  when  no  notice 
is  taken  of  all  the  former  orders,  which  should  have 
been  rescinded  by  a  resolution  then  passed,  and 
then  that  rescinding  order  should,  conformably  to 
their  practice,  have  been  confirmed  by  a  subsequent 
meeting.  On  the  9th  March  another  Vestry  is 
convened  with  particular  notice,  in  order  to  re- 
ceive the  report,  and  on  other  parochial  busmen. 
It  might  be  a  question,  whether  this  notice  was 
sufficiently  full  under  all  the  preceding  circum- 
stances ;  and  if  the  former  resolutions  had  rescinded 
all  the  former  orders,  I  doubt  if  this  would  have 
been  sufficient :  but  others  were  then  subsisting. 
It  is  not  objected  that  this  meeting  was  not  duly 
called,  nor  is  any  irregularity  alleged  against  the 
confirmation  of  the  order  on  this  occasion. 

• 

After  the  admission  of  the  allegation,  the 
Churchwardens  gave  notice  of  another  Vestry; 
this  was  held  on  the  21st  July  1791,  and  was  con- 
firmed on  the  27th,  when  the  resolution  for  the 
Churchwardens  to  continue  the  application  was 
carried  by  a  majority  of  41  to  22.  Then  the 
Court  is  to  presume  the  strength  of  all  parties 
was  collected,  and  the  result  was  a  decision,  of 
nearly  double  the  number,  in  favour  of  the  present 
petition.  I  am  then  bound  to  take  the  fact,  as 
incontestably    proved,    that    a    majority    of   the 

Parish- 


•ST.  etc. 
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Parishioiiers  is  in  &vour  of  the  measure;  nor  is  oaovhUki 
this  uuerence  impeached  by  saying,  that  it  was  an  Tbc  rictoe, 
a^irobation  obtained  by  personal  canvass,  and 
tfait  one  of  those,  who  formed  the  majority,  was 
active  in  the  procurement  of  it,  since,  in  all  public 
business,  some  one  individual  must  take  the  lead« 
If,  indeed^  he  does  it  corruptly,  if  he  intimidates  or 
bribes  hislTellow-parishioners,  that  may  impeach  a 
mrasure  which  has  been  ^ected  by  such  means : 
but  if  he  obtains  a  majority  fairly  by  interference, 
the  degree  of  activity  and  zeal  tlutt  might  have 
been  used  for  that  purpose,  will  not  affect  the 
validity  of  the  measure.  The  mode  of  agency 
here  was  firee  and  unexceptionable;  and  even 
should  the  numbers  have  been  obtained  by  personal 
a{^lication,  they  yet  must  be  taken  as  a  majority 
not  improperly  obtained.  It  being  then  proved 
that  a  majority  was  in  favor  of  this  application, 
it  must  be  a  strong  case  to  induce  the  Court  to 
over-rule  their  decision.  One  or  other  of  these 
circumstances  must  be  clearly  made. out,  either 
that  a  galleiy  was  unnecessary,  or  that  it  was 
highly  inexpedient.  That  some  enlargement  of 
the  Church  is  not  unnecessary,  is  veiy  clear.  In  a 
viOage  near  this  town,  every  one  knows  the  increase 
of  population.  The  Church,  which  is  of  great 
antiquity,  never  monastic,  but  a  mere  Parochial 
Church,  constrHCted .  for  the  then  state  of  popu* 
lation,  which  has  one  gallery  only,  and  that  very 
tficient,  half  occupied  by  a  school,  and  the  other 
half  by  cottagers  and  inferior,  people,  cannot  be  - 
supposed  to  serve .  the  parish  in  the  present  state 
of  its  inhabitants. 

On  this  general  statement  Jittle.evidence  would 
iatisfy  the  Court,  that  the  Church  is  inadequate 

o  *  tp 
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The  Rector,  that  it  woiiid  be>faiglily  proper  tliat  it  should  be  em 
^.«r,^'"'  liurged.   It  is  distinctly  proved  that  new  houses  have 

been  built,  and  that  several  families  are  prevented 
fiom  going  to  the  Parish  Church  by  want  of  seats, 
while  others  are  obliged  to  go  to  neighbourii^ 
Churches ;  that  repeated  applications  have  berti 
made  to  the  Churchwardens  for  pews^  that  the 
Chiudi  is  not  capable  of  holding  more  than  )M)0 
persons,  and  that ;  there  are  70  or  40 


i|9d« 


which,  on  the  lowest  calculation,  will  be  too  many 
for  the  present  capacity  of  tiie  building. 

These  then  are  inconveniences  against  whicK 
the.  parish  is  bound,  and  may  be  compelled  by 
Ecclesiastical  Censures,  to  provide  9  for  every  nwa^ 
who  settles  as  a  Honsehdder,  has  a  right  to  call 
pa  the  parish  £<x  a  convenient  seat^  Hie  infer-^ 
cnce,  indeed,  is  almost  admitted  by  the  Objeetoiv^ 
and  on  their  own  shewing,  thBt  the  Churrii  is 
iospScient, -— for^  how  do  they  attempt  to  prove 
the  contrary?  First,  lliat  several  persona  omil 
coming  to  church.  I  am  sorry  for  it ;  but  it  is 
impossible  to  sancticman  objection  to  a  reasonable 
increase  of  the  accommodation  of  the  Church,  on 
the  supposition  that  any  c^the  Parishioners  neglect 
their  Aity*  The  Court  must  rather  adopt  the 
si^lKWtion.  that  they  are  desirous  of  doing  their 
duty»  and  of  availing  themselves  of  thdr  right  to 
be  accommodated.  Secondly,  it  is  suggested^  AmL 
the  Churchwardens  might  put  different  fiuniliea 
into  the  same  pew,  as  the  pews  are  not  appre^ 
plated  by  any  Faculty  &om  the  Ordinary.  Bui 
they  do  not  say,  that  they  are  not  so  by  cmt&m  s 
or  by  some  other  title^  which  tiie  Court  would 
respect  till  it  was  diqpvtod  in  a  regidar  and  proper 

*    8     .  maiw 
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«MBUi6rrTheytiimybeapp]x>|>^  \^^i?^ 

or  by  a  possessorj  right  oa/die  allotment  of  Churclw  The  RMTan, 
wardens  :-*^Nowj  a  prescnptiire  tide  cannot  be  ^^'^^^ 
altered  by  any  authority,  nor  a  possessoi-y  title  by  ■■  " 

the  Churchwarden  alone,  though  it  may  be  by  the  >**'^""'  '^^' 
Ordinary.  But  good  ground  must  be  shewn  before 
^  Court  would  exercise  such  an  ailthority.  It 
is  said,  that  these  pews  would  afibfd  more  sittings^ 
and  that  they  are  suffident  for  eight  persons. 
On  my  own  view,  I  think  not^  without  inconvei 
mence  to  the  occupiers ;  and,  if  fiiey  were^  I  can^ 
not  say  that  there  is  apy  thing  so  extravagant  in 
the  proposed  addition,  as  for  the  Court  to  ovei'^ 
rule  sudb  a  resolution,  and  to  put  individuals  of 
cliflferent  fanulies  in  the  same  pews,  whkh  may 
produce  contention  and  inconvenience* 

1  think,  then,  it  is  clearly  ^ewn,  that  scmm 
^kldition  is  necessary,  and  the  only  question  ]« 
whether  the  proposed  method  is  expedient?  It 
ciMainly  is  not  sufficient  to  say  that  others  migfafe 
be  more  so;  and  Ihou^  other  plans  lire  mea^ 
tioned,  there  is  no  evidence  to  shew  that  ttey  are 
better,  than  the  <me  proposed  to  the  notice  of  the 
Cdurt.  I  shrfi  express  no  opinion  which  might 
be  the  mosi  expedient,  as  the  Faculty  can  rega^ 
larly  be  only  fbr  the  plan  proposed ;  and  it  is  no 
objecticm  to  Ma/,  that*  o^er  means  might  be 
devised,  if  they  have  not  been  regularly  brought 
fMward. 

Tw6  grounds  of  opposition  to  a  gallery  hav«^ 
been  stated; -«^dai^^  to  the  fabric,  and  that  it 
HMould  darken  the  pews.  It  is  not  fliaid  that  the' 
expence  would  burthen  the  parish,  which  is  often 
pleaded,  nor  that  the  symmetry  and  proportions  d 
the  Church  woald  be  vioiaiCed,  which  tihie  Eccle' 
iKM&eal  Coiut  would  be  careful  to  preserve.  With 

o  3  respeot 
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WM*rt    ''^P^^^  ^  ^^  fi^^  objection^  the  Church  iff  of  co^ 

TbeRtcTOR,  siderable  antiquity,  and  apparently  not  of  fiita 

sEv,etc.  *  arcbiteeture ;  but  I  see  no  reason  to  suppose  that 

■'"  a  gallery  of  light  fabric  might  not  be  constructed 

*«dijiMiei7w.  ^hout  danger.  Two  Surveyors  say  it  would  be  safe; 

oiie  speaks  otherwise,  but  with  this  reserve,  that; 

without  other  walls,  it  would  endanger  the  Church. 

It  does  not  appear  that  it  must  necessarily  be  so 

constructed^  and  Ihe  Court  is  not  to  suppose  fhat 

the  parish  would  employ  improper  persons  to  spend 

their  money,  especially  when  the  approbation  of 

the  pn^osed  plan  b  manifest  by  a  majority^  of 

two  agamst  one. 

The  second  objection  is  not  material ;  for  it  ap- 
pears to  the  Court,  that  the  Church  is  competently 
Ughted,  and  that  it  is  capable  of  receiving  addi- 
tional  light  from  the  form  and  glassing  of  the 
windows.  The  Surveyors  have  no  doubt  upon 
thit  point,  and  some  of  the  Parishioners  are  of  tiie 
same  opinicm.  Some,  that  are  seated  under  this 
proposed  gallery  Joinin  this  application,  and  others 
-are  ready  to  exchange  their  pews  for  these.  I  do 
jiot  then  think  that  I  am  warranted  to  say,  diat  it 
vill  either  weaken  or  darken  the  Church,  On  the 
whole,  considering  the  evidence,  I  am  boiind  to 
conclude,  that  the  erecting  a  gallery  is  con^ 
formable  to  the  wishes  of  the  Parishioners,  and 
that  their  opinions  have  been  fkiriy  obtained';  and 
'  thinking  some  addition  is  necessary,  and  no  other 
method  being  proposed,  of  which!  can  judicially 
take  notice,  I  am  of  opinion  that  this  Faculty 
ought  to  be  granted. 

The  only  question  is  as  to  costs ;  and  I  am  first 
to  iconsider,  that  the  Churchwardens  have  a  claim* 
upon  the  Court  for  its  support,  in  the  ex))eifdi- 
ture  of  money  in  ibe  way  directed  by  the  ptfisfa; 

lo  and 


ttd  finafly  coi^niied  by  the  Court ;  and  al^  o^<raiami 

the  conduct  of  the  persons  opposinir  them  is  open  Tbt  rbctoi. 
tothisobservation,  that  their  resistance  was  not  with-  sbt,  etc. ' 
drawn  when  it  ought  to  have  been,  namely,  when 


the  parish  made  its  final  determination  on  the  27th  ^^        ^'^^ 
Jujbf  1791 ;  and  the  whole ,  transaction  haa  been 
wchi  as  the  Court  would  not  wish  to  see. 

The  witnesses  are  all  of  x>ne  family,  except  the 
Surveyor,  which  mny  justify  a  suspicion  that  the 
opposition  originates  less  in  the  wishes  or  opinions 
of  the  Parish,  than  of  one  or  two  families  in  it ; 
and,  as  the  fiimily,  from  which  the  opposition 
principally  comes,  is  well  accommodated  in  the 
Church,  an  acquiescence  in  the  general  wish  of 
the  Parishioners  might  reasonably  have  been  ex> 
pected*  I  think,. therefore^  that  I  should  be  wai^ 
ranted  to  give  costs  from  the  time  of  the  final 
approbation  of  the  Parishioner^ ;  but  there  are 
other  reasons  which  incline  the  Court  to  withhdd 
tiiem }  firsts  it  appears,  that  there  haa  been  diftr*' 
^nce  of  opinion  in  the  Parish,  though  the  majority 
is  in  favour  of  the  galleiy,  and  I  am.not  willing  to 
pronounce,  what  the.sentence  of  the  Court  would 
seem  to  imply,  that  the  c^positian .  was  not  on 
public,  grounds..  .  Secondly,  costs  are  in  the  dis^ 
gretion  of  the  Court,  and  not  matter  of  strict  li^w« 
One  great  object  of  the  Court  in  Parish  ccmtests^ 
iji  to  quiet  them  as  soon  aa  may  be,  and  the  Court 
ifidulges  the  hope,  that  moderation  on.  its  part  in 
not  condemning  ^e  objecting  parties  in  cosfa^  mty 
tiaaoh  them,  moderation  in  their  future  intercourse 
with  their  neighbours  and  fellow-parishioners ;  ancU 
m^.the8e:gni»onda». I  think  I  shall  best  consult  the 
ipt^mts  9f:  the  .jPariab,  by  decieeing  the  Facultyt 
^t  iiQt^cfmdMnning.t^  oppoa^ra  in  costs. 
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The  Chub€Hwaw)ens  w  Saint  John's,  M^gati?, 

AGAINST  THE   PaBISHIONERS,  ViCARy   AND   InHAt 
BIT  ANTS  OP  THE  SAME. 


WKvkf  for  ac- 

crectiog  an 
Oi)Ean,  offered 
to  the  Parish 
Church  of  8l 
Jokn'$,  Mwh- 

without  cfaiuae 
■gpbat  future 
cipenres  boqg 
chaiigtd  to  tho 

jactiooy  on  the 
ttart  of  certain 
ParahiopMi, 
pfer-niksd. 


npHIS  was  a  casQ  before  Sir  William  Scott,  as 
Official  to  the  Archdeacon  of  Canterbury^  on 
an  applieation  for  a  Facuhy  for  accepting  aB^ 
erecting  anprgan. 

JODPBIENT. 

Sir  fFiUkm  Scott.-^TbiB  is  aa  application  to 
l&e  Court  for  the  grant  of  aFacully  f^r  erecting 
anOrgan  in  the  Parish  Churdi  o£ Margate ^  «nd,  it 
is  brought  in  ihe  Court  of  the  Arohdeaocm  oi  Can^ 
terhury,  ^ho,  by  anci^t  fCompqsition  with  the 
Archbishop,  e^ce^cises  q>iscopal  jarisdiGtioQ  ill 
a  great  part  of  thjit  Dipcc^ 

It  originated  in  a  Citation  with  an  intimation,  luid 
an  objection  is  made,  that  the  size  of  the  Organ  is 
fiot  specified,  which  is  hqui^I  and  convenient;  since 
the  size  in$iy  be  a  psaterial  ground  ^  objection* 
But  I  think  it  is  not  a  &tal  objection,  siB<^  the 
Parish  must  take  the  f^Hilty,  if  it  is  granted, 
|tt  applying  to  a  pro{)er  fOid  convenient  Organ  only^ 
fOid  though  the  intimation  is  h^ble  on  fMfr  ground 
to  objectioq,  it  may  be  cured  in  the  way  that  has 
been  mentioned. 

The  kw  respecting  Chitfph  Qmaments  is  now 
^erally  understood  a^d  settled.  The  tcma/mt 
pf  the  Parishioners  is  not  iAdis|>eMaUI^  necessary, 

unless 
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liideis  to  charge  the  Parish  with  any  expence  fer  The  ciinicR- 
the  support  of  the  ornament  after  it  has  been  put  "st'ioh*!!' «*, 
up.    But  if  there  is  no  such  charge  incurred,  the  ^e*PAB«H- 
a]^robation  of  the  majority  of  the  Parishioners  is   '«"?"••  «^- 

11.-,  of  VM  lMM« 

sot  necessary,  nor  the  disapprobation  binding  on  «._-».«» 
the  Ordinary.  *       '  a4iv<w.  1794. 

Then  if  all  objection  on  ground  of  expence  is 
ramorved,  the  Ordinary  is  not  restrained  by  any 
want  of  consent  on  the  part  oi  the  Parish,  which 
is.  only  requisite  when  it  is  put  to  expence  for 
tilings  not  necessary,  but  merely  ornamental.  It 
may  be  difficult  indeed  in  some  cases  to  distin- 
g^sb,  whether  an  addition  of  this  kind  to  the  ser« 
vice  of  the  Church,  is  to  be  deemed  necessary  or 
ornamental;  because  Organs  in  some  Churches 
may  be  necessary,  though  in  otherB  only  ormu 
mental.  In  Cathedral  Churches  they  would,  I 
conceive,  be  deemed  necessary,  and  the  Ordinary 
might  compel  the  Dean  and  Chapter  to  erect  aa 
Organ,  as  proper  and  necessary  for  the  service 
uMally  performed  in '  such  places.  In  Parish 
Churdies  it  would  be  otherwise ;  and  though  I  do 
not  concur  in  the  observation,  that  Organs  in  such 
places  are  to  be  generally  discouraged ;  it  might 
be  proper  to  do  so  in  some  dases,  and  it  wcmld 
depend  on  the  circumstances  of  the  Parish,  what 
jiklgmeitt  the  Court  would  form  on  the  particular 
tsB^.  In  the  present  case  it  appears  by  the  appli* 
cation,  that  the  offinr  of  an  Organ  haa  been  made 
by  a  Parishioner,  so  that  no  expence  will  be  in- 
eurrfed  in  the  first  instance^ 


^  Bnaenbwth  and  BSr^  v.  miker  aqd  irafcrJWii«r»  3  Aim 
Sepi  p. )  dttl. 

o  4  It 
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timChqiicb*  It  id  said  that  a  proper  Organ  will  cost  more  Amt 
st^j^HM**,  the  sum  proposed  to  be  given ;  but  I  understand 
^h^lliim^  ^^  proposal  as  not  limitied  to  any  precise  sum,  but 
»°^^J^^-  ^  as  the  oflfer  of  a  proper  Orgati,  There  may,  how- 
,,,  ,  ever,  be  the  expences  arising  out  of  it,  as  for 
au  jfmf.  ir»4*  erecting  and  keeping  in  order,  and  for  an  Organist ; 
tfid  as  these  may  fall  on  the  Parish,  it  may  rendier 
the  coQseht  of  the  Parisluoners  necessary. .  On  the 
effect  of  consent  I  am  disposed  to  hold  the  majo* 
rity  of  the  Patish  binding  on  such  a  question  as 
this,  though  it  might  not  bind  in  all  cases,  as  if  an 
Organ  was  to  be  voted  without  the  authority  of 
the  Ordinary.  In  all  cases  where  the  Parish  is 
competent  to  act  by  its  own  power,,  it  is^  the  ma* 
jority  which  must  bmd;  and  the  majority  of  a 
Vestry,  in  CBses  fit  ta  be  there  decided,  will  bind 
the  minority  of  the  Pkrish,  though  it  will  not  bind 
the  Ordinary,  in  matters  snbject  to  his  discreti<ni. 
And  if  He  sees  that  many  of  the  Parishioners  ob* 
ject,  though  they  may  be  the  minority,  it  may  be  very 
proper,  that  He  should  not  be  totally  inattentive  to* 
their  opiniim.  It  is  usual  therefore,  in  cases  of 
mere  ornament,  to  tender  affidavits  shewmg  what 
the  majority  in  Vestry  was,  in  order  that  the  Court 
may  ascertain  what  may  fairly  be  considered  the 
predominant  wirii  of  the  Parish.  In  cases  of  thia 
kind,  the  intimation  goes  out  to  all  persons,  and 
therefore  every  one  not  appearing  must  be  regarded 
as  consenting,  by  virtue  of  this  notice,  iand  alsa 
of  the  representative  character  of  the  Church- 
wardens who  apply  for  this  Faculty^ 

The  balance  of  number  in  favour  of  this  ap- 
plication are  Sid  to  42;  about  five  to  one;  and 
tiiough  it  is  said  by  the  opposers  that  they  could 

have 
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have  bfOBght  more,  but  itvit.  they  diose  tojtaod  Cfn  'i^  Cmvucu^ 

%  •*»  1^1  1  111        WAKDBWfof 

thements;  1  must  suppose  they  nave  brought  all    9r.kmm\ 
they  could,  as  the  merits  on  the  present  enquiiy  ti^^^msb!' 
depend,  in  no  small  d^ee,  on  the  numbers^    ki  ^^^^^^l^^^ 
interest,  it  appears  diat  the  rental  of  the  Parish  is:  '  ■     '     m 
about  j^l5e,000 ;  of  which  a  proportion  of  ^^4,494*  ^  ^'''  '^^ 
is  for  the  Organ,  and  j^,A5S  against  it    On  tbi» 
representation  it  is  to  be  observed,  that  the  whole 
interest  is  not  brought  forward;  but  it  is  reason^ 
aUe  to  presume  that  all,  who  do  not  come  forward 
on  the  call  of  the  intimation,  agree  to  the  measure.^ 
There  is  then  the  1^^  consent  of  the  Vestry^  and 
a  sufficient  constat  to  satisfy  the  Court,  of  the  s^iti- 
itients  of  the  real  majority  <^  the  Parish,  in  favour 
of' the  applicati(Hi. 

The  consent,  however,  is  not  the  only  thing  that' 
is  material,  since  the  measure  may  be  improper,  in 
consideration  of  the  Parish  or  of  the  Church,  or 
{Private  rights  may  be  aflfected.  It  might  be  the' 
duty  of  the  Ordiiwy,  therefore,  under  particular 
circumstances,  to  interpose,  and  protect  the  Parish 
from  its  own  indiscretion,  if  any  inconvenience  waa 
to  be  apprehended  from  it ;  as  if  the  Pkvish  "kw 
small,  and  the  rent  of  houses  very  high,  or  there 
were .  other  circumstances,  that  rendered  such  an 
addition  to  the  Church  inexpedient.  Attending 
to  such  considerations,  the  Courts  have  usually 
adopted  the  rule  of  inserting  a  clause,  that  no  ex<- 
pence  shall  fall  on  the  Parish ;  but  this  rule  is  dis* 
cretionary  only,  and  though  generally  proper,  by 
no  means  binding. 

In  London^  where  Parishes  are  small,  and  the 
iraits  high,  an  Oi^n  might  be  a  considerable 
l>ucthen,  and  therefore  the  rule  is  often  adopted, 

though 
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TheewtcK.  thioiljili  ■nMom  wrll  nhnnirf d  in  nrirtinr  ,  niiiii  tlit 
St.  Josh's,     000186  piiTBued  IB,  msA  K^ttu  peiwms  Certify^  that 
ThTp^^JiVH-   thefarewiHii^tosubsciifoetopfOTideas^^tl^ 
'^l^l!^'    fbf  the  maintenance  of  tibe  OrgiMst,  though  no 
■  permanent  ^idowmeat  k  amiiged ;  a  fond  for  tke* 

9d»i,.if94.  ik^eeeatbang  all  that  is  asuaUj  required.  That 
th«e  should  be  a  settled  fund  is  not  prescribed 
by  wf  rule  of  law,  which  is  to  be  found  in  books» 
or  m  practice,  exc^  in  particafaar  caaes  in  which 
tile  Chndinary  ma^  think  it  necessary*  If  the  ck- 
cuositanoes  of  the  PariA  are  di£Pef ent,  where  the 
Parish  is  large^  and  the  Inbrib^ants  are<^pdl^it»  and 
desiroas  of  such  an  inrtrumeat,  is  it  unfit  or  be- 
yond the  discretion  of  the  Coort  to  sanction  such 
a  grant  to  them  ?  A  Faculty  does  not  enjoin  tiift* 
raising  of  any  rate ;  and  if  it  is  found  a  burthen, 
it  may  be  removed  by  another  Faculty* 

Is  it  necessary  then  that  such  a  dause  shooid 
be  inserted,  either  on  principle  or  settled  usage  ? 
I  have  already  said  that  I  know  of  no  principle 
that  can  make  such  a  rule  obligatory  in  all  cases ; 
and  as  to  usage,  the  cases,  which  have  been  dted 
l^  the  Counsel,  relate  chiefly  to  small  Parishes,  in 
which  the  Ordinary  would  be  unwilling  to  bindl^e 
lAabitants  without  in  a  very  general  consent.  A  case 
of  real  autiiority,  as  a  negative,  woidd  be  shewn,  if 
the  Court  had  said, — ^It  would  not  grant  without 
such  clause,  and  the  Pari^  had  refosed  to  accept: 
it  on  those  terms-  That,  would  be  a  case  in  Jbrfr 
cmUefUioso^  whereas  all  the  precedents  cited  have 
been  of  cases,  in  which  the  parties  hasre  been  wil* 
ling  to  receive.  I  have  seen  grants  of  two  or 
i;hree  Facultiee^  \ii  the  Connstory  oS  Landofh  on 
the  sm>tication  cf  some  of  the  Parii^  without 

any 
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ianjr  provision  for  an  Organist :  as  for  Ftdhank  in  ^^  Cnvnc^ 
l^a^i  St.  Matbetv,  Friday  Street^  in  1734.  st^john',. 

It  is  said,  that  this  should  be  done  only  when   yt^vll^uT 
the  Fkrish  are  unanimous.    The  rule  oS  imanimity    ifJi*M,S^ 
may  be  proper  in  some  case8»  and  not  in  others ;    -  ■-     ■ 


f 


and  it  is  rather  an  argument  against  the  effect  of  ^^^^  *?**• 
unanimity,  that  the  vote  includes  posterity  also. 
In  the  case  of  St.  Stephen* s^  Walbrook^  where 
the  Inhabitants  were  unanimous,  the  clause  was 
inserted.  All  precedents  prove  only,  that  in 
some  cases  the  Court  has  thought  proper  to  insert 
such  a  clause,  but  not  that  it  is  bound  to  do  so» 
by  any  rule  of  law  with  which  I  am  acquainted. 
If  it  is  a  rule  of  discretion  only^  what  are  the  cir- 
cumstances in  this  case?  Here  is  a  populous 
PlBuisfa,  of  great  public  resort,  with  a  rental  of 
jf^iS,00O,  and  with  Infaabitant$  in  easy  circum-- 
stances.  T^e  expetace  on  resident  Inhabitants,  will 
be  Httle  more  than  one  halfpenny  in  the  pound*. 
If  such  a  Parish  is  willing  to  have  the  power  to 
tfix  themselves,  and  the  Court  should  rduse,  it 
would  amount  almost  to  a  dedaiation  that  no 
Parish  ought  to  have  an  Organ. 

But  it  is  to  be  considered  also,  whether  any  pri.^ 
vate  right  will  be  a^cted  by  it  All  that  I  find 
on  that  point  is,  that  one  person  makes  an  affidavit, 
that  Uiree  pews,  belonging  to  himself  and  two  other  . 
persons,  will  receive  much  detriment ;  but  in  what 
mimner  is  not  stated.  It  appears  that  his  pew  waa 
erected  by  himself  without  a  Faculty }— tibiere  \a^ 
therefore,  no  prescriptive  right.  It  appears,  that 
it  was  not  built  by  leave  of  the  Parishioners, 
and  although  the  Clnirchwardens  have  the  genera} 
right,  usag|9  in  some  places  giv^  it  to  the  Parish 

in 
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Thd  cbd&ch.  in  Vestry }  and  on  the  affidavits  that  have  been 

lT*j*o^Hli*f ,  exhibited,  I  think  it  is  so  here.    This  private  right 

tk^Va MSB-  therefore^  which  is  claimed^  is  founded  on.  no  legal 

IJ^thriOT^'  S^^^^^9  ^<^  is  it  good  against  the  Churchwardens. 


or  the  Parish* 


9ANW.179*.  Considering  all  the  circumstances  of  thia 
case,  I  am  of  opinion,  that  the  Court  has  au- 
thority  to  grant  the  Faculty^  and  that  there  is 
no  such  general  rule,  requiring  Uie  unanimous- 
consent  of  the  Parish  to  obtain  the  Faculty  with- 
out the  clause  mentioned :  there  is  a  decided 
majority  in  favour  of  Uie  application^  and  they 
have  acted  on  a  reasonable  and  prudent  con* 
fidence* 

It  is  highly  proper  that  there  should  be  an  Orgatf. 
in  this  Church,  if  in  any ;  and  I  pronounce  for 
the  grant,  without  inserting  any  clause  respecting 
the  provision  for  the  Organist,  or  for  exonerating 
the  Parish  from  the  expences  that  may  bje  incurred 
in  maintaining  it. 
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The  Office  of  the  Judge  promoted  by 
MAIDMAN  t;.  MALPAS. 

•THIS  was  a  cause  of  Office,  or  criminal  proceed-  "A^^  irt*. 
ing,    promoted   by  the   Rev,  Mr. Maidman^  ^S^b^^tT^ 
Rector  of  Greenfbrdf  against  the  defendant,  for  R«ctar  if  ^ 
erecting  a  Monument  in  the  Chancel  of  the  Church  •  ^maJXr^ 
<»f  Greeted,  mthoat  a  Faculty.    The    party  SJlSSfiu^ 
a^eared  under  protest,  alleging,  that  he  had  jjpll^Jf^ 
already  been  cited  for  the  same  cabse  and  dis-  ^'^o^^ 
missed,  and  that  he  was  not  therefore  liable  to  be 
proceeded  against  a  second  time ;— -that  there  wais 
the  further  irregularity  in  these  proceedings,  that 
he  was  cited^  in  the  name  of  ike  Bishop^  to  answer 
to  articles  to  be  exhibited  against  hiai  by  hi* 
Officer ;  whereas  the  Citation  should  have  been  in 
^  name  qf  the  Judge^ 

In  support  of  the  Protest  it  was  contended,  that 
the  Defendant  was  entitled  to  be  dismissed  for  the 
reasons  alleged  in  the  Protest,  that  he  had  been 
dismissed  on  a  fbrmer  Citation ;  that  the  Citation  * 
was  irregular  in  fi>rm ;  that  the  Promoter  had  been 
privy  to  the  act  complained  of,  and  that  the  Monu* 
ment  hiad  been  taken  down ;  that  the  party  had 
been  in  error  as  to  liie  necessity  for  a  Faculty, 
and  it  was  obvious  tliat  the  present  proceeding  had 
been  instituted  oiAy  to  exact  a  foe  of  jCSO,  which 
had.been  demanded;  lliat  if  there  had  been  any 

violation 
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^M^wA* *'   ^oJ***<M^  ^f  public  decency,  or  private  right,  the 

Court  might  not  be  at  liberty  to  enquire  into  the 

li^ihcu^.  motives  of  the  Promoter^    but  there  had  been 

neither  in  this  case,  only  a  mere  omission  of  form 
in  not  applying  for  a  Faculty,  which  would  un- 
doubtedly have  been  granted ;  and  it  was  hoped 
therefore,  that  the  Court  would  not  permit  its 
authorily  to  be  used  in  the  promotion  dTthis  suit — 
On  the  other  side  it  was  said,  that  the  Citatioii, 
in  Aenmneqfthe  Bishdpf  calling  upon  the  parly  ''  \6 
^^  appear  before  our  Vicar  General  and  Official 
*^  Principal,  and  to  answer  to  articles  to  be  exhibited 
^*  Oft  our  heha^hj  virtue  of  our  office^"  might  be  a 
style  properly  used  in  any  case  of  articles  to  be  eic*> 
hSiited  by  the  Chancellor }«— that  the  jurisdiction 
exercised  by  the  Chancdlor  was  in  law  the  act  of 
the  Bishop  ;<---and  there  was  in  fact  no  inno\'atiton 
m  this  form,  though  of  late  it  had  been  deemed 
sufficient  to  describe  the  Office  and  the  Promoter, 
trithout  suggestion  on  whme  behalf  or  in  virtue  of 
lirhose  authority  the  suit  was  promoted.    Yarioutf 
cases,  wore  dted,~<)f  Thompson  v*  Sqmnders^  itf 
1737)  iu  the  Peculiars,  for  ersctii%  tombstones*^ 
of   BussiU  V.  MuigroBe^   in   the  Consistory  in 
1776  ;-~and  cfHinde  v.  Martin  in  the  same  Court  i 
aQ  litigated  cases,  in  which.there  Iras  no  sug^^ 
tion,  on  whose  behalf  the  articles  were  to  be  ex^ 
fcibited.    In  Loioegrwe  v.  Mastm^  1740,  they  were 
in  the  name  of  the  Bishop,  as  here }  aaid  in  the* 
ancient  langpiage  of  the  Court,  when  the  proceed^ 
ings-  being  in  Latin,  were  more  precise,  the  usual 
form  was  *<  ad  respondendum  articuli^'^  without 
fecial  suggestion  as  to  the  Office  promoted.—- 

That  in  171T  there  was  a  suit  of  Offite  on  a  Cita^ 

tion 
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tion  in  the  name  qf  Ae  Bishopf  and  without  any    ^mT^p^I*' 
fo&^  against  two  persons  for  having  been  present  «^_-... 
at  a  clandestine  marriage;  and  in  17 18,  in  the  ^^^^^^^94* 
Chislehurt  case  *,    for    disturbance    of    Prayers 
against  Laymen,  the  style  was  ^<  m  the  name  qfthe 
Bishop  qf Rochester  J  ex  qffUio  nostro^  ex  promotUme 

A.  Br 

These  instances  shew  that  there  has  been  no 
substantial  irregularity }  and  as  for  the  .  former 
disndssalt  it  was  by  direction  of  the  Court,  for  a 
reason  which  it  intidiated  during  the  argiunent,| 
without  prejudice  to  the  right  of  further  proceed- 
ing. That,  the  party  was  bound  therefore  to  give 
an  appearance;  and  if,  he  then  wished  to  put  an 
end  to  the  suit,  on  confession  of  the  facts,  the 
Promoter  was  desirous  to  shew,  that  he  had  no 
private  motives,  and  was  ready  to  take  the  judg« 
ment  of  the  Court  without  further  prooeedingsr 
That  if  the  par^had  been  precipitate  in  taking 
down  the  Monument^  it  was  not  by  the  consent  of 
the  Rector,  since  the  answer  which  had  been  given 
to  that  application,  was,  ^*  that  be  must  be  lefi;  to 
**  do  as  he  should  be  advised/'  That  there  was 
no  demand  for  the  gratuilj^  but  a  dedaraticm  only 
that  the  Rector  expected  what  other  Cteigym^n 
UMially  received:  which  was  candidly  a^now* 
led^^  and  not  denied,  though  it  was  not  made  in 
the  form  of  an  absolute  demand* 


*  Videsuprs  p.  174. 


Juito^ 
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Sir  WiUiam  Scotti-^Tim  is  a  proceeding  in 
which  the  Office  of  the  Judge  has  been  promoted 
by  the  Rector  of  Greeted  against  the  Defendant 
for  the  reasons  set  forth.  There  can  be  no  question 
as  to  the  jurisdiction  of  the  Court,  which  is  esta* 
blished  by  its  own  decisi<His»  and  those  of  the 
Temporal  Courts,  that  no  Monument  can  be 
erected  without  leave  of  the  Qrdinaiy.  All 
Parishioners  have  a  right  to  be  buried  in  the 
Church-yard,  without  leave  of  the  Incumbent ;  but 
the  permission  of  the  Ordinary  is  necessary  before 
any  Monument  can  properly  be  erected.  It  is  to 
his  care  that  the  fabric  of  the  Church  is  committed, 
that  it  shall  not  be  injured  or  defcMned,  by  the 
caprice  of  individuals.  The  consent  of  the  In- 
cumbent is  taken  on  such  occasions ;  and  especially 
of  the  Rector,  for  Monuments  in  the  Chancel.  A 
Faculty  likewise  is  required,  thongh  it  is  frequently 
omitted,  under  the  confidence  reposed  in  the 
Minister,  and  the  Ecclesiastical  Court  is  not  eager 
to  interpose.  But. when  cases  are  brought  before 
it,  it  is  necessary  to  enquu*e,  whether  the  thing  is 
proper  to  be  done,  and  whether  the  consent  of  the 
Incumbent  has  been  obtained. ' 

Something  has  been  said  in  argument  of  the 
extortion  of  money ;  but  I  ani  not  prepared  to  say 
that  the  demand  of  a  usual  fee  is  to  be  called  extor- 
tion. I  conceive  the  Clergyman  may  legally  de-  - 
mand  and  accept  a  fee  for  his  consent ;  nor  is  it  an 
improper  thing,  that  the  Ecclesiastical  Court  should 
see  that  it  is  done,  and  that  all  t^nporal  interests 
are  duly  protected  ^  as  in  other  instances,  in  the 

putting 
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putting  up  of  an  organ,  &c.,  temporal  interests  are  maidman  v. 
alwiP^  attended  to. 


A  former  citation  was  taken  out  in  this  case,  i5th2^.i794w 
from'whidi  the  party  was  dismissed  in  consequence 
of  ar  rule  which  the  Court  had  laid  down*,  and 
whkh  had  been  intimated  on  former  occasions, 
that  the  leave  of  the  Court  should  be  first  ob- 
taiDBd ;  since  it  is  a  part  of  the  Ecclesiastical 
Junsdiction,  wbieh  is  not  to  be  exercised  without 
discretion,  or  to  be  left  entirdy  to  the  judgment 
or  passions  of  private  persons.  That  rule  had  been 
overlpoked  in  extracting  the  former  citation, 
Bod .  it  was  saperaeded  on  that  account,  but 
without  prqudice  to  the  cause.  A  new  citation  ' 
waa  dien  extracted,  and  an  appearance  is  now 
given  under  protest,  objecting  to  the  irregularity 
of  the  proceedings,  on -the  grounds  which  have 
been  stated. 

.  It  is  fint  said,  that,  it  is  against  form,  and  against 
the  principle  ^  these  proceedings,  liiat  the  Office 
of  the  Bishop  should  be- promoted,  instead  of  that 
of  the  Jn^e^  But  I  have  directed  the  register  of 
the  Court  to  be  exaihined,  and  find  that  there  has 
been  great  variation  in  the  form :  as  <^  in  the  Name 
iff  Ac  Bidiop,*'  *' of  owr  Qj^fce  ;'•  in  others  "at 
^  Promotwn  qfihe  Judge ;"  in  others,  neither  ; 
mentioning  only  the  oflfence,  the  place  of  appear- 
ance,  and  the  name  of  the  Promoter.    But  it  has 

■  —      "  I         I..       ■!        !■      I  ■ .11         ll.MI  II  — — ^  .      I     ,  I,     ,'      ..|. 

*  In  the  case  of  the  Duke  of  Portland  v.  jyr.Bmgkam^  the  <i^jvb».]792. 
Coun  had  observed,  that  the  rule  was  clear,  that  where  the  Office 
of  the  Judge  is  promoted  by  any  private  individual,  a  personal 
application  should  be  made  to  the  Judge,  in  die  presence  of  the 
Registrar,  to  be  taken  down  and  vpfwr  hi  the  minutes,  of  the 
Court,  and  that  It  would  in  future  bold  any  omission  of  that  rule 
fetal.— In  conskferation  of  the  circumstances  in  that  case.  It  gave 
ttave  for  the  cause  to  proceed. 

p .  been 
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maibk  Av  V.   baeo  «]4  that  if  the  proeeeding  WMperacHdaUjr  iit 
^'^''"*     the  instance  of  the  Bishop  agai&it  a  Lflymaa^  it 


isAArc.  1794.  would  Hot  be  vdid. 

The  Oflice  of  the  Judge  is  not  original^  but  dm- 
rivtttive,  and  may  fairly  be  sidled  the  Office  of 
the  Bishop,  for  it  is  the  CMSce  of  th«  Bishop 
exercised  by  his  Judge — QffiekUi$  Juiex  EffUcopL 
It  is  confiMrmable  to  former  precedent^  aqd  not 
objectionable  in  principle,  and  the  proceedtaga  aie 
not  to  be  impeached  on  ihia  ground.  Tfam  on 
what  other  ground  is  the  party  entitled  to  be  dia- 
missed,  according  to  the  prayw  of  his  Petition.  It* 
is  objected,  that  the  history  of  the  transaction  shewa 
that  the  suit  would  not  have  been  conunenesd,  if 
the  Clergyman  had  not  been  dissatisfied  with  his 
fee,  with  am  insinuation  as  to  some  sum  of  five 
pounds  that  had  been  paid,  as  is  said,  &r  the  con* 
sent  n^hich  was  obtained.  But  the  consent  of  the 
Bector  alone  is  not  sufficient  The  Gomt  has  a 
right  to  animadvert  on  a  party  electing  a  Monui» 
ment  without  a  Faculty ;  and  when  sueh  an  irre- 
gulaiity  is  brought  to  its  notice,  it  is  obliged  to 
see,  that  all  the  requisites  of  law  are  rightly  db* 
served.  Tlie  consent  of  the  Rector  alone  cannot 
be  alleged  as  a  bar  to  die  proceedings.  The 
Court  will  not  look  too  narrowly  into  the  motivaa 
of  public  prosecutions,  since  there  are  few,  perhaps, 
which  are  not,  in  some  degree,  iniuenced  by  some 
private  considerations.  But  I  see  nothing  impro- 
per ifi  an  application  being  made  to  the  Bade- 
siastioal  Court  by  the  ClergymaHf  in  this  form,  if 
his  right  is  denied. 

It  is  less  material,  however,  to  look'  to  the 
motives  of  the  parties  than  to  the  facts ;  for^  be 
the  former  what  they  may,  they  will  not,  I  thinkt 

5  be 


i 


coMafirasT  cooBT  car  lgmdon.  ^h 

be  fuffcient  to  proonfe  a  (fisauMal.  It  i^jfieani  Haisiianv. 
IJlAt  a  corpse  iras  tiimed  in  a  vault  in  die  Chanoel,  ''''^''^' 
undar  a  Faculty,  u  may  be  prammied,  or  a  pre-  isthDipc.  1794. 
Bciiiptive  rq^  wlach  supposes  it,  and  that  flv« 
guineas  were  paid  to  the  Rector,  ~  a  libeMl  Ibe, 
iHit  not,  as  I  conceive,  intended  to  be  given  i6f 
l«ave  to  erect  a  monument  It  is  8»d,  ^*  that  con- 
sent was  given  (^'  but  it  is  answered^  *^  not  without 
condition  ;'*  intimating  the  expectation  of  a  fee. 
The  monumcttit  was  then  erected,  witiiout  appliea- 
tiim  to  the  Court.  After  some  time,  the  Clergy* 
man  observed,  that  his  fee  had  not  been  pai(l>  Md 
tiiougfa  no  reguhuf  demand  was  made,  it  was  in« 
tunated that  a fiie  of  j880 was  usually  paid  tothe 
neighhourim^  Clergyman  on  similar  occasions.  It 
is  to  be  lamented,  that  all  this  was  not  made  matter 
of  cfiden^y.  diseussinn.  Birt  as  the  ease  has  ^nne 
before  the  Court,  It  would  not  act  properly  towaids 
Rectors  or  Impropriators,  lay  or  ecclesiastical,  if  It 
w„  .»  «y.  Jt  W  P««M.  W  e«ct  .  mono, 
inent  without  their  leave;  which  would  be  the 
effect  of  these  proceedings,  if  I  was  to  dismiss  the 
party  under  this  protest 

llie  course  which  the  Clergyman  adi^ts  to  do 
himself  justice  is,  |b^  promoting  this  suit  in  the 
Ecclesiastical  Courv^for  erecting  the  monument 
without  a  Faculty ;  and  I  see  no  impropriety  in  such 
proceedings.  It  is  alleged,  that  the  party  offered 
to  procure  a  Faculty,  or  to  take  down  the  monu* 
ment ;  but  a  Faculty  would  not  have  been  granted, 
as  a  matter  of  course^  without  proof  that  the  leave 
of  the  Rector  had  been  obtained.  It  is  also  said, 
that  the  Clergyman  ought  to  have  informed  the 
party  that  a  Faculty  was  necessar|r }  but  every  one 
Is  bound  to  know  the  law^  so  far  as  is  requisite  for 

p  S  the 
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iiai>iu.N  n^  the  primer  guidanoe  of  his  own  conduct;    Then  ir 
'      is  alleged  that  the  Rector  had  given  his  consent 

uth i)sc.  1794.  that  the. monument  should'  be  taken  down,  which^ 

however,  is  denied.  But^dietakihg  down  the  mohu«^ 
ment  would  be  an  oflence,  for  which  also  the  part^ 
would.be  liable  to  prosecution ;  smce,  ^en  once 
erected^  it  cannot  be  removed  without  thesanction 
of.  the  Ordinary.  The  consent  of  the  Rector, 
therefore,  would  not  be  sufficient 

On  the  whole  matter  of  this  Protest,  I  am  of 
opinion,  that.it  is  not  sufficient  to  excuse  the  party 
from  giving  an  absohite  appearance.  At  the  same 
time,  as  it  is  intimated  that  it  is  not  the  wish  of  the 
Promoter  that  the  suit  shouAd  jMtxseed  further,  the' 
Court  would  be  desirous,  that  it  should  not  I 
tbink,  however,  that  the  suit  :ha8  been  properly 
commenced,  and  I  overrule  the  protest,  and  con« 
damn  the  party  in  the  costs. 
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BOWZER,    AS  GUABDIAN    OF    HIS  SoN»  V.  RiCKETTS, 
FALSELY  CALLING  HERSELF  BoWZER. 

T^HIS  was  a  petition, on  the  part  of  the  wfe,  «*-"*■«*  17 w. 
.  stiitmg^  that  the  l]|>el:had  been  adiiiil;ted»  hut  JJ"""*^;^" 
no  issue  given;  that  the  suit  had  been  com-  of  minority,  tt 
menced  by  the  Father*  as  guar^Uan  of  the  minor,  .nktw,  a  pnyer» 
who  is  now  of  age ;  and  praying  that  he  may  naw  ^^m^^ 
be  cited  to  appear,  apd  carry  ,on  the  suit  in  his  J^"*^U^,°^ 
own  name,  wi^  intimation  that  the  Court  would  ^^  ^  dMiaw, 

^t  .       J.       .       ^,  .^  whether  bt 

Otherwise  dismiss  the  wife»  wodm  cany  « 

the  suit,  or  that 

It  was  contended  that,  before  issue  had  been  m^u^ 
given,  it  was  competent  to  call  upon  the  Minor  to  JJSJSned?^** 
declare,  whether  he  chooses  to. carry  on  the  suit} 
for  that,  before  issue  given,  a  suit  was  not  h^d  to 
be  commenced  by  the  canon  or  civil  law ;  and  that 
in  Defamation,  where  it  was  necessary  that  the  suit 
should  be  commenced  within  a  year,  it  was  held  in ' 
doldmgajf  V.  HiU  *, '  before  Dr.  Calvert^  that  issue 
should  be  joined  within  the  year^  —  After  issuer 
applications  of  this  kind  may  have  been  denied, 
but  before  issue,  it  is  competent  to  the  wife  te 
call  on  the  Minor  to  declare  whether  he  will  carf^ 
on  the  suit. 

On  the  other  side  it  was  replied,  that  in  the 
case  of  Shaw  v.  Page^  which  was  a  very  eaijyy. 
if  not  the  first  case  argued  under  the  marriage 
act|  a  question  to  this  purpose  had  been  agi- 
tated, whether  the  Father,  having  brought  a  suit 
in  the  minority  oiP  his  Son,  the  Son  should  not  be 
called  on ;  but,  in  that  case,  the  Son  married  agaiiit 

and  the  proceedings  dropped.  Since  th$t  timi},  how- 

.--  .y  ■■■■■-  ii  ■     ..  I        I     ■■■     ■  — ^^— 

«  Awhei,  1783.    .      t         ; 
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BowzcR  8.     ever,  it  has  always  been  held,  tliat  where  the  suit 

R.1CKKTTS  , 

has  been  brought  by  the  Father  in  his  own  right. 


8d  March  1795.  he  wouM  be  entitled  to  proceed ;  and  that  if  such 

suit  was  commenced  only  a  day  before  the  Son 
came  of  age,  the  Father  might  continue  to  carry  it 
0Q9  whether  the  Son  was  willing  or  not-^That  iii 
the  present  instance,  the  citation  had  been  re- 
turned on  the  third  session  of  Mkhaehnas  term ; 
and  on  tlie  third  session  of  Hilary  term,  the  wife 
stood  assigned  to  give  an  issue,  when  the  Proctor 
liieged  the  Minor  was  then  of  age,  which  was  not 
true :  if  this  fact  had  not  been  alleged,  the  Court 
would  have  required  an  issue  to  have  been  then 
given. — It  will  be  a  question,  therefore,  whether  the 
party  shall  take  the  benefit  of  a  false  suggestion,  or 
whether  this  application  should  not  be  considered 
as  if  issue  had  actually  been  joined  ? 

Judgment, 
.  Sir  William  ScotL — In  cases  of  this  description 
the  Court  would  not  be  inclined  to  maintain  the 
objectioa ;  for  it  is  the  interest  of  both  parties^ 
that  the  suit  should  proceed,  in  order  that  they 
may  know  the  exact  legal  relation,  in  which  they 
stand  to  each  other.  The  marriage  act  declares 
marriages  in  such  cases  to  be  ipso  facto  void,— 
the  sentence  of  the  Ecclesiastical  Court  is  decla* 
ratory  only,  It  does  not  make  them  void :  If  then 
I  should  dismiss  the  suit,  it  would  not  legalize  the 
marriage,  but.  the  marriage  might  be  questioned, 
upon  any  claim  of  the  wife's;  in  any  future  trans- 
action, in  any  Court  where  such  claim  was 
made.  It  is  therefore  proper,  that  the  parties 
should  .know  their  situation  in  the  early  state 
of  tlieir  cohabitation^  and  the  Court  would  not 
be  disposed  to  dismiss  the  suit,  unless  for  very 
«       cogent  reasons.    Under  the  act  of  Parliament  tii« 

Father 


cosaunom  oouir  or  london.  ^is 

Father  has  an  interest  of  his  own,  and  thoueh  he-   bowxb>». 
proceeds  as  Guardian  of  his  Son,  he  may  be  con-  _.._ 
sidered  as  proceeding  jpro  interesse  sw  i  for  his  own  qa  March  1795. 
authority  is  violated. 

The  consent  of  the  Minor  is  not  in  any  manner 
necespary  for  such  suits ;  and  in  Lord  C^ietu^'s 
case%  the  Earl  of  ^^iSfif/^rcI  proceeded  as  jtesta- 
joeetiury  Guardian,  after  Lord  Courtenay  came  of  . 
age ;  and  though  his  authority  was  questioned,  it 
was  held  that  he  had  clearly  such  right.   In  Perkins 
V.  Allen  t,  the  same  doctrine  was  recognized  by 
Dr.  Bettesworihy  in  the  Consistory  Court.     It  is 
clear,  therefore,  that  the  Father  may  go  on  after 
the  Minor   comes   of  age,    and    if  the  Minor 
should  appear  in  the  cause,  it  would  not  abate  the 
suit. — I  do  not  know  that  it  has  been  determined, 
that  the  Father  or  Guardian  might  commence  a 
suit  aft«r  the  Minor  had  come  of  age ;  but  I  will 
not  say  that  he  might  not,  as  in  case  of  the  Son's 
death,  or  other  particular  circumstances,  it  might 
be  convenient  that  he  should  have  such  right. 
'    In  the  present  case,  the  suit  was  clearly  insti- 
tuted in  the  minority  of  the  Son ;  issiie  was  directed 
to  be  joined,   and  on  that  day  the  assertion  was 
made,  that  the  Minor  was  of  age,  which  was  not 
true,  and  on  which  the  matter  stood  over.  I  think 
the  party  cannot   take  advantage  of  that  fidse 
assertion,  but  must  stand  on  the  same  ground  as 
if  he  was  discussing  the  question  on  that  day. 
This*  suit  was  substantially  commenced :  the  case 
comes  therefore  within  the  narrowest  rules,  and  I 
am  of  opinion  that  the  Father  has  a  right  to  pro- 
ceed. 

*  CoDtt^t  1762.    Deleg.  1763. 
t  Consist.  1778. 
p  4 
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LINDO,  BY  HER  Guardian,  v.  BELISARIO. 

^th  Jim«jy95.  rjrijjIS  was  a  case   of  jactitation  of  marriage, 
jewMh  Mar-  brought  foF  the  puipose  of  trying  the  validitf 

^weVSlftL    of  a.  marriage,  accorcUng  to  the  Jewish  rites; 
J^^'^l^^  instituted  by  the*  wife  against  the  averted  hnt- 

of  Foreign  Mar-    band. 

riage. — The 

asserted  Mar- 

liageheUiD-  JUDGMENT. 

Sir  WiUiam  Scott. — This  is  a  case  which  comes 
before  this  Court  by  the  direction  of  the, Lord 
Chancellor.  Under  the  sanction  of  that  high  autho- 
rity I  shall  certainly  apply ,  myself  closely  to  thie 
investigation  of  the   question,  though  pthfsrwis^ 
I  should  have  entertained  considerable  doubt,  ^ 
not  on  the  jurisdiction  itself,  at  least  upon  th^ 
propriety  of  exercising  it  in  this  case.    The  Eccl^e- 
siastical  Court  has  an  undoubted  jurisdiction. upon 
the  general  law  of  marriage,  so  far  as  the  le^piJity^ 
of  that  contract  is  constituted  by  the  law  of  .^s 
country.    It  also  examines  questions  of  foreign 
marriages,  in  cases  of  British  subjects,  and  some*- 
times  of  aliens ;  and  it  does  this  from  necessity, 
in  order  to  prevent  a  failure  of  justice ;  and  with 
the  satisfaction  of  knowing,  that  the  principles^ 
which  regulate  English  marriages,  are  such  as  are 
also  generally  applicable  to  marriages  of  forei^ 
Christian   countries;    tlie  marriage  law  qf  Eu- 
rope being  founded  on  the  same  general  princi- 
ples^ and  having  for  its  basis  the  antient  canon 
law ;  so  that  there  is  not  much  danger  that  the 
Court  can  proceed  wrongly  on  such  general  prinr 
ciples,  and  on  such  a  basis.    This  is  a  question 
of  marriage  of  a  very  different  kind— between 

persons 
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persons  goyerned  Jbj  a  peculiar  law  of  their  own,     lihim  ». 
und  administered,  to  a  certain  degree,  by  a  •  juris-      «"»^**®* 


icBction  established  among  themselvesr-a  jurisdic-  5th  jwk  179*. 
tion  competent  to  decide  upon  questions  of  this 
nature  with  peculiar  advantage,  and  with  sufficient 
authority.  It  would,  therefore,  have  been  a  matter 
of  grave  consideration  ¥dth'  me,  if  the  question 
had  been  brought  in  the  ordiiuuy  way,  and  with- 
out any  such  recommendation  ;• — ^whether  it  would 
not  have  been  referred  more  conveniently  to 
that  tribunal  to  which  I  have  alluded ;  for  I  can^ 

*  On  the  state  of  the  Jews  in  this  country,  see  Selden,  3d  vol. 
p.  1459.  MoUoy,  Hb,  3.  ch.  6.  1  Mkyru,  p.  41.  and  a  pamphlet, 
«<  Whether  a  Jew  might  hold  lands,**  A.  D.  1753,  &c.  They 
appear  to  have  been  brought  here  in  considerable  numbers  by 
¥FU^am  I.  from  IZoueii,  1070.  They  were  considered  as  mer* 
chant  strangers,  and  were  allowed,  to  have  medietatem  Ungua 
Jtulaontm,  1  £dv.  1.  Selden,  3d  vol.  p.  1460.  They  had  tHao 
the  power  of  excomMumcating  their  own  members. — Special  Jus- 
tices were  appointed  ''  ad  eustodiam  Judaormn,**  whose  decisions, 
m  eertoin  cases,  were  secundum  legem  et  comMuetudxMm  Jfidaumt. 
Seidea,  ib.  Molloif,  ib.  They  lired  as  bondmen  of  the  kings,  and 
under  special  pvoteotton,  regulations,  and  exemptions,*  till  they 
were  banished,  31st  .^futgvx^. 1290.  They  did  not  apj^ear  again 
in  Uiis  kingdom  as  a  distinct  body  till  the  time  of  Charles  II. 
They  had  petitioned  in  1 648  to  be  allowed  to  return  and  enjoy  their 
religton  (a) ;  and  the  question  was  much  agitated,  but  nothing 
was  done.  On  die  Restoration,  Charles  n.  promised  them  pro- 
tection and  the  use  of  their  religion,  and  an  Order  of  Council 
issued  to  that  effect.  (6) 

Many  Jews  obtained  Letters  of  Denization  during  that  reign. 
They  were  not  (as  t^  is  believed)  mentioned  in  the  ezcq>tions  in 
the  Marriage  Acts  as  projected  in  the  reign  of  WWiamVll.  though 
Quakers  are :  but  they  were  included  in  the  same  exception  in  the 
Act  26  6. 2..  ch.  33.  Their  state  and  condition  having  recently  be- 
come an  object  of  public  attention  on  the  discussion  of  the  Act 
26  G.  2.  ch.  26.'  for  the  Naturalisation  of  Jews,  which  passed  in 
1763,  but  was  repealed  b  27  6. 2.  ch.  1.  1754. 

(a)  See  Appcndijc,  No.  i.  if)  See  Appeadiz,  Mo.  a- 

not 
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U1n^v.     not  but  be  sewdblc^  thftt  in  inlying  the  g^neiral 
BKLitAma     pi^^jpi^  Qf  |}|^  law  of  marringe  to  this  case^  I  fliajr 


sth  June  1795.  be  adopting  rules  that  are  not  duly  founded^  and 

which  may  prove  highly  inexpedient.  On  the  other 

hand^  if  I  am  to  apply  the  peculiar  principles*  of 

^  the  Jewish  law,  which  I  conceive  is  the  obligation 

imposed  upon  me»  I  may  run  the  hazard  of  mis- 
taking those  principles,  having  a  very  moderate 
knowledge  of  diat  law.  I  feel  also  the  weight  of  the 
consideration,  That  a  deciaon  on  the  present  ques- 
tion may  affect  a  very  numerous  and  respectable 
body  of  people.  Under  this  re^onsibiUty  I  re- 
peat that  nothing  but  my  respect  for  the  high 
authority  which  has  prescribed  this  duty,  would 
have  induced  me  willingly  to  undertake,  it  Beings 
however,  underthenecessity  of  addressing  myself  to 
it,  I  shall  take  care  to  use  every  caution  respecting 
the  means  of  information,  and  the  manner  of  ap- 
plying it,  that  my  judgment  can  suggest :  Under 
these  observations  I  proceed  to  consider  the  parti- 
cular question  that  is  thus  brought  before  me* 

A  libel  has  been  given  charging  "  that  Mr.  Jfefi- 
*^  sario  has  boasted  of  a  marriage  which  is  not  good 
«  and  valid  in  law.^'  He  has  admitted  the  fact  of 
,  jactitation,  and,  at  the  same  time  he  asserts,  as  he 
has  a  right  to  do,  the  factum  of  the  marriage,  and 
its  validity.  The  factum  of  marriage,  I  presume, 
was  not  the  principal  subject  of  the  reference,  from 
the  high  authority  to  which  I  have  alluded }  for,  if 
that  had  been  the  question,  it .  would  have  been 
referred  probably  to  another  mode  of  inquiry,  on 
an  issue  directed  to  a  jury,  who  would  have  been 
more  capable  of  e;Kamining  it  than  this  Court. 
However,  the  factum  comes  before  me ;  and  I 
cannot  help  observiqg,  that  this  part  of  the  question 

has 
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ha0  hmBi  TtAei  diiHguhiiy  lAtroduMcL    The  liM    ^^'^^^^;^ 

staftjted  the  Jactitfttk>iL-^Aii  allegation  vmB  then .  y 

giv^n  in^  <m  the  part  of  the  Defetidatit^  stating  the  ^^  -^"^  i'^"^* 
gefieral  law  of  the  Jews»  and  sBserting  the  factum 
of  marriage  agreeably  to  it,  on  which  he  relied^  as 
being  a  complete  marriage*  ^--  In  answer  to  that» 
another  allegation  has  been  given  in  on  the  part  of 
Miss  UndOf  re<nting  what  had  been  stated  to  be 
the  law,  and  denying  that  such  ceremony  does  con^ 
stitute  marriage,  <*  but  onb/  a  betrothing.*^ -^It 
prMeeds  in  the  second  article  to  recite  the  factum, 
as  allied  in  the  fourteenth  article  of  the  husband^s 
plea,  wliich  is  agreeable  to  the  ceremony  as  before 
described,  and  denies  that  it  did  even  constitute  '^  a 
complete  betroikmenL*' 

It  appeared  inconsistent,  I  own,  that  the  first 
article  of  the  responsive  all^ation  should  admit 
the  ceremony  of  giving  the  ring  in  the  presence  of 
witnesses,  and  accompanied  with  certain  words,  to 
beabetrothment;  and  thatthe  Second  article,  which 
recites  the  same  cerenumy  as  having  actually  pailsed 
between  the  parties,  should  allege  that  it  did  not 
oonstitate  a  betroAment  There  followed  another 
all^^atioD  which  the  Court  did  not  admit,  because  it 
appeared  to  oflferno  new  information ;  and  though  it 
may  be  singular  to  notice  what  has  been  rejected 
by  the  Court,  yet,  as  it  comes  out  on  the  interroga* 
tories,  and  in  a  case  of  this  special  nature,  which 
calls  for  particular  attention  to  all  its  parts,  I  may 
be  permitted  to  make  some  observations  upon  it« 

That  aUegaticm  stated,'  that  there  was  a  tribunal 
among  the  Jews,  composed  of  an  Archisynagogus 
and  Assessors, «— persons  of  competent  learning 
and  abilities  to  decide  their  matrimonial  questions; 
that  th^  had  called  the  parties  before  them,  and^ 
on  deliberate  examination,  pronounced  the  cere- 
mony 


fSO 
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LiMDoo.      monyin  question  to  be  a  doubffid  betrolkmentf 
^^"^"°'     and  that  tlie  asserted  manied  wonmn^  in  t^ 


syijkiwi795.  was  %  dtouhtfid  betrothed.    Ido  not  mean  to  im- 
peach that  sentence;  but,  according  to  our  no- 
tions^ it  is  not  very  intelligible*  as  expressed. . 
Judges   ought    certainly  to  come*    with  minds: 
open  to  all  doubts,  to  the  consideration  of  a  qaes> . 
tion ;  in  other  words,  they  mutit  not  yield  to  liaaty 
impressions,  but  they  must  ultimately  decide  those 
doubts ;  since  it  is  the  business  of  judges,  to  send, 
into  the  world,  not  doubts,  but  decisions;  and 
they  must  make  up  llieir  minds  on  one<^ide  or  die 
other,  en  the  balance  of  the  evidence  that  is  be- 
fore them.    Tlie  only  way,  in  which  I  could  re<^ 
concile  this  result  of  their  deliberation^  to  any. 
mode  of  proceeding  £miiliar  to  us^  would  be  to 
compare  it  to  what  might  be  a  sentence  qfjailvare 
qf*' proof,  in  our  Ecclesiastical  Courts,  inamatri-. 
monial  cause.    In  which  case,  we  well  know,  that 
such  decision  would  not  be  definitive,  accordii^ 
to  the  rule  of  the  canon  law,  ^^  mm  transit  senten^ 
^^  Ha  m  rem  judkatam  contra  matrmonium  %- ''  but' 
the  party  might  give  supplemental  proof,  and  so  • 
establish  the  marriage  in  subsequent  proceeding . 
But  if  the  law  is  otherwise  amongst  the  Jews,, 
as  I  have  understood,  this  cannot  be  done ;  and  I 
cannot  think  ^at  this  mode  of  pleadii^  this  sen* 
tence   has  been  the  most   proper ;    because  it 
should  have  been  alleged,  that  when  the  judges 
had  given  a  decision  of  doub^fid  betrothment^  it. 
was,  in  fact,  a  definitive  judgment  against  the  va- 
lidity of  thBt  betrotkment.     If  it  had  been   so. 
pleaded,  this  Court  might  have  acted  upon  it,  and 
have  thouf^  itself  precluded  from  entering  into. 

-   .  *X.2.37.7.  ... 

any 
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any  further  examxpatioa  of  the  maniage.  <  But  ^^'^*^J^ 
^Ihout  some  sucb.coQdoslve  deelaration,  in  the  „  ,,. 


ordulaiy  acceptation  of  the  words^  and  without  5th/imei79*. 

the  assistance  of.  any  technical  i  interpietation,^  the 

drcamstance  that  it  appieared  douitfid  to  them; 

was  a  strong  reason  why  this  Court  should  proceed 

in  the.investigati(m  of.  it    Ibis  Court,  therefore, 

cannot  consider  the  report  of  that  trtt>unaly  even  if 

it  was  directly  before  It,  as  any  bar  to  the  present 

enquiry  into  the  matter  of  fact,  whether  thaij  whtdi 

tbey  held  toibe  doubtfid^  is  a  certain  and  existing' 

fiu^t  or  not..  Having  considered  that  subject,  I 

must  say,  that  I  do  not  entertain  doubts  upon  it. 

It  appears  on  theintesrogatories,  that  the  doubt^ 
which  were  entertained  by  that  tribunal,  we»e<^ 
founded  on  this,-^that  one  of  the  witnesses  •could 
not  distinguish  which  of  the  two  yciin^  women 
present,  was  the  peraon  supposed  to  have  been, 
married  by  the ! ceremoiqr  described.     A  doubt- 
was  raised  as  to  the  identity  \  but,  on  the  present 
evidence,  there  is  no  room  ibr  ent^tainii^  any 
doubt  on  that  point :   It  had  been  pleaded  in  the 
allegation,  that  the  man  paid.bis  addresses  to  the 
lady  promoting,  this  suit,  and  she  a&nits  that  she*  is 
the' party. 

If  there  is  no  peculiar  rule  in  tiie  Jewish  law,  that 
a  marriage  cannot  be  e8tid[>l]sfaed  m  point  of  Aiet,  if 
one  of  the  witnesses  had  adoubt  about  the  identity, 
(and  I  cannot  suppose  there  is-  such  a  mk  as  it 
has  not  been  pleaded),  I  am  certainly  not  con-^^ 
eluded  by  that  sentence;  and^  upon^'tife  present* 
evidence,  I  find  it  impossiUe  to  eiltdFtain  a  particle 
of  doubt,  that  a  factum  has  reidly  passed  between  * 
these  tyo  parties.     That  factum^  which,  according 
jta  ime  statement,   constitutes   a   marriage,  btit 

according 
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Liiroo».     acccMfding  to   the    other,    cmly  a^  betfddnieiit. 
BMiAMo.    ^p^Q  f.j^^  factum  no  doubt  remainfi ;  and  the  only 


Mh/iiii««795.  question  that  preaents  itself  for  deciabn  is,  which 
<tf  the  two  detcriptions;  betroihment  or  marriage^ 
is  entitled  to  be  comidered  as  the  true  legal 
character,  which  belongs  to  it. 

In  proceeding  to  consider  this  question,  it  will 
of  course  be  necessary  to  remove  all  eireum* 
stances  that  do  not  essentially  belong  to  it; 
and  I  shall  immediately  exclude  all  imputation 
qI£  frauds  because  no  sudi  imputation  is  supported 
by  the  evidence.  In  the  allegation,  the  Court 
permitted  several  circumstances  to  be  pleaded, 
because  it  was  not  then  known  what  e&ct  the  peou- 
liar  law  of  the  Jews  might  give  to  those  ciroum* 
stances,-Hsuch  as  disparity  of  age,  and  of  fortune, 
and  the  clandestinity  <Mf  die  engagement  But  it  does" 
not  appear  that  all  the  circumstances  of  this  case 
as  proved,  taken  together^  can  behdd  to  compote 
a  case,  which  I  can  judiciatty  ceaeider  as  a  case  of 
fraud.  Such  disparity  of  age,  as  exists  in  the 
present  case»  is  by  no  means  uncommon,  and 
disparity  of  fortune  is  by  no  means  demon* 
stra^ve  of  fraud*  I  observe  Ukewise  there  is  no 
marked  disparity  between  the  families*  As  to 
the  private  manner  in  which  the  commnnication 
was  carried  on»  it  is  a  sort  of  artifice  so  much 
used*  in  the  common  habits  of  mankind^  in  similar 
.  cases,  that  if  I  was  to  bold  that  to  be  material 
enough  to  invalidate  a  marriage^  I  might  imhinge 
no  small  number  <^  marnages  in  the  kingdom. 
This  objeetiw  is  the  less  to  be  regarded  in  this  case, 
because  it  does  not  appear  that,  by  the  liws  of  the 
Jews,  the  consMil  of  the  family  is  absoltitely  neces- 
sary, and  tbemfoie  privacy  is  of  the  less  importance. 

I  shall 
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I  ahliU  next  dirauM  from  the  case  every  impu-     umoo  ». 
tition  of  force )  for  there  appears  to  have  been    ^*"*^^**v 


as  perfect  a  oorrespondeDce  atid  concurrence  of  5di  jimt  170A. 
inriination  aa  possible.  The  letters^  whidi  have 
been  exhibited,  breathe  the  wannest  sentiments 
of  afiection  on  her  part  9  and  though  she  ia  said 
to  J^  a  very  young  person,  she  is,  by  thevlaws  of 
tlie  kingdom,  as  well  as  by  the  Jewish  law,  sup- 
posed capable  of  protecting  herself  against  im- 
poaition  and  force,  and  competent  to  enter  into 
any  matrimonal  engagement.  In  the  letters 
wiitten  after  the  ceremony  she  dedares  herself 
to  be  Us  wife }  and  I  obs^e,  in  the  petition  to 
the  Lord  Chancellor,  the  Guardians  represent 
their  fears  that  a  marriage  will  very  soon  i^ke 
place,  unless  the  authority  of  that  Court  is  in« 
teiposed  to  prevent  it.  She  was  removed  under 
the  card,  of  her  brother  for  that  purpose,  and 
since  she  has  been  placed  under  tlie  protection  of 
the  Court  <tf  Chanoery,  access  has  been  denied  to 
the  asserted  husband  only  by  external  authority ; 
and  these  is  no  evidence  of  any  force  being 
attmpted  apcm  her :  This  Court  therefore  con« 
siders  the  question  simply  as  a  question  of  law 
on  the  validity  of  the  marriage,  abstracting  aU  sug- 
gestion of  force  or  fiaud  in  the  person  against 
wbcm  this  proceeding  is  instituted. 

Thefactum  of  marriage  is  described  in  the  aUe- 
gstkm^  and  has  undergone  so  much  discussion, 
that  it  is,  perhaps,  unnecessaiy  to  advert  t» 
it  The  allegation,  after  pleading  th»  letters,  goes 
on  to  describe  the  factum  of  the  cerem<my  to  this 
efibct :  <*  That  befose  aunset,  andbetweett  ^ven 
^^and  twdve  o'clock  in  the  momfDg  oSFridcttf  the 

'^Jl6th  day  of /tfjy  1793;  £#Aer  Men^ 

"then 
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LtKDov.      **  then  LindOy    thereby  meaning    EsAer 
BBuiAmio.     _  spinster,  the  minor  in  this  cause,  went  to  and 


<« 


4€ 


stk  /MM  1795.  *^  met  Aaron  Mendes  BeUsariOf  the  other  party  in 

<<  this  cause,  at  the  house  of  his  brother,  Jacob 
'^  Mendes  BetisariOj  in  LitUe  Bennet  Street,  for  the '. 
<<  performance  of  their  marriage,  and  Abraham 
**  Jacobs  and  Lt^on  Cohen,  two  credible  persons  o£ 
^^  the  Jemsh  nation,  attended  at  the  said  house  to 
be  present  at  the  ceremony  thereof;  that  the 
said  Aaron  Mendes  Belisario,  then  in  the  presence 
**  of  the  said  Abraham  Jacobs  and  Lyon  Cohen, 
<'  addressed  himself  to  the  said  Esther  Mendes 
**  Belisario,  then  Lmdo,  thereby  meaning  the  said 
<*  Esther  Lmdo,  spinster,  the  minor  aforesaid,  in 
<^  the  words  or  to  the  eflfect  following :  *  Do  you 
^  know,  that  by  taking  this  ring,  (meaning  a  ring^ 
<<  which  he  then  produced  to  her),  you  become  my 
«  wife?*  to  which  she  answered,  i  I  do.'  That: 
^*  he  then  said  to  her,  <  Do  you  take  this  ring 
*<  freely,  voluntarily,  and  without  force  ?*  to  which 
<^  she  answered,  <  I  do ;'  or  they,  the  said  Aaron 
'<  Mendes  Belisario,  and  Esther  Mendes  Belisario, 
^<  then  expressed  themselves  in  wor^  to  that  very 
<*  effect ;  and  the  said  Aaron  Mendes  Belisimo  im* 
^  mediately  thereupon,  in  the  presence  of  the 
<<  persons  aforesaid,  delivered  to  and  placed  upon 
<<  the  fore-finger  of  the  left  hand  of  the  said  Esther. 
^*  Mendes  Belisario,  which  she  tendered  to  him  for 
<<  that  purpose,  and  freely  and  voluntarily  accepted 
«  and  received  the  said  ring,  and  at  the  same  tima 
'<  repefated  to  her  certain  words  in  the  Hebrew 
"  language." 

That  is  the  ceremony  which  is  described  to  have 
passed,  and  is  proved  to  have  passed  between 
th^se  persons.    It  comes  then  more  to  a  question 

4  of 


CONSISTORY  COURT  OF  LONDON.  335 

of  law.     On  one  side  it  is  asserted  that  this  is  a      i-i^i^o  v. 

complete  marriage,— on  the  other  side,  Jt  is  alleged  ^^^^^^^^J^ 

that  it  is  not  a  marriage,  but  only  a  betrothment ;  stb  Ji*n«i795. 
and  they  proceed  to  state  that,  which,  if  true,  is 
decisive  of  the  whole  question,  that  the  cere- 
mony essential  to  constitute  effectual  and  complete 
matrimony  is  as  follows; — "That  a  formal  con- 
"  tract  in  the  Hebrew  language  must  be  entered 
"  into  by  the  bridegroom  with  the  bride,  accord- 
"  ing  to  the  formalities  ancj  rules  of  the  Congrega- 
"  tion ;  and  such  contract  must  be  drawn  up  by 
**  the  Priest,  and  be  signed  by  the  bridegroom ; 
*^  be  entered  and  registered  in  a  certain  book  kept 
"  for  that  purpose  by  the  Priest,  and  the  entry 
"  must  be  signed  by  the  bridegroom  and  other 
"  two  witnesses,  which  being  done,  the  original 
"  contract  is  delivered  to  the  bride/'  This  being 
pleaded  to  be  the  ceremony  which  constitutes  an 
essential  and  valid  marriage,  it  would  follow,  that, 
as  nothing  of  that  kind  has  passed,  there  is  an 
end  of  this  pretended  marriage  entirely,  if  the  law* 
is  proved  to  be  conformable  to  this  description 
of  it. 

In  order  to  establish  that  proposition,  three 
persons  are  produced,  who  compose  the  judicial 
synod,  called  the  Bethdin.  Some  observations 
have  been  made  upon  the  character  of  those  per- 
sons,  but  without  apparent  foundation;  and  I 
am  inclined  to  treat  them  with  the  respect  due  to 
their  situations.  I  must,  however,  examine  in 
what  manner  the  proposition,  which  is  advanced 
as  the  main  issue  of  this  cause,  is  proved ;  and  I 
think  I  do  not  depart  from  that  civility  which  1 
am  inclined  to  shew  to  them,  when  I  presume  to 
think^  that,  from  not  perfectly  understanding  the 
form  of  words  in  the  English  language,  or  from 

Q  other 
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LiNDo  p.     other  causes  of  that  kind,  there  appears  some  little 

Bblisario.       •  .   ^  •      ^1      •       1  •.• 

inconsistency  m  their  depositions. 
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5th  June  1795.  The  first  person  is  Mr.  JtiUanj  who  expresses 
himself  nearly  in  the  terms  of  the  allegation  :  he 
says,  **  that  the  ceremony  essential  to,  and  which 

constitutes  an  effectual  valid  and  legal  marriage 
'*  among  the  Jews,  is, — ^that  a  formal  contract,  in 

the  Hebrew  language,  must  be  entered  into  by 

the  bridegroom  with  the  bride,  according  to  the 
"  rites  and  ceremonies  of  the  Jews,  and  the  rules 
"  of  the  Jewish  congregation,  to  which  the  parties 
**  belong,  which  is  drawn  up  by  the  priest  or  mi- 
"  nister  who  marries  them,  and  must  be  signed  by 
"  the  bridegroom  and  two  witnesses  before  the 
<^  ceremony  of  marriage,  and  must  also  be  entered 
«*  and  registered  in  a  certain  book  kept  for  that 
<^  purpose  in  the  synagogue,  or  by  the  priest  or  mi- 
"  nister  of  such  congregation/' 

According  to  this  opinion,  if  it  stopped  here, 
the  position  would  be  perfectly  correct  in  point 
of  law ;  but,  in  the  very  next  sentence,  I  find 
what  appears  to  me  to  be  rather  inconsistent; 
for  it  goes  on  to  say,  ^*  that  if  a  Jew  and  Jewess 
«*  having  given  and  received  the  Kedushim, 
"  the  Jew  was  to  say,  in  the  presence  of  two 
«*  witnesses  respectively  Jews,  that  he  was  going 
"  to  have  connection  with  such  Jewess,  in  the 
*^  name  of  marriage,  and  then  retired  and  had 
<*  such  knowledge  of  her,  it  would  be  a  good 
<«  and  lawful  marriage  between  such  persons, 
«  according  to  the  Jewish  law,  and  would  be  so 
«  pronounced  to  be  by  the  Bethdin/*  Every  one 
must  perceive  that  this  is  inconsistent  with  what 
had  been  said  before;  because  it  cannot  be  es^- 
sential  to  the  validity  of  the  marriage,  that  the 
ceremonies  described  above  should  have  passed, 

9  when 
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when  it  is  in  the   next  sentence  declared,   that      linoo  ». 
without  several  of  these  ceremonies,  a  legal,  valid, 


and  effectual  marriage  may  take  place,  to  all  in-  MhJun^ngs 
tents  and  purposes. 

The  next  witness  is  Mr,  Almosnino  ;  and  he  ap- 
pears to  be  rather  more  familiarly  acquainted  with 
the  force  and  meaning  of  English  terms ;  since,  in 
the  original  deposition,  the  word  essential  is  cor- 
rected and  altered  for  the  word  customary ;  and 
all  that  he  ventures  to  say  is,  that  the  ciistomary 
ceremony  is  That  described  in  the  allegation. 

Mr.  DelgadOy  the  third  witness,  introduces  this 
distinction.  He  says,  "  that  the  ceremony  re- 
**  quired  by  the  Mosaical  law  is  as  follows  :*'  He 
then  describes  it,  and  adds,  ^^  It  is  not  required 
by  the  law  of  Moses  that  there  should  be  a 
written  contract ;  for  though  it  is  required  by 
''  the  Rabbinical  law,  it  is  not  essential ;  and  if  a 
**  Jetv^  and  Jewess  were  to  declare  that  they  were 
going  to  retire,  for  the  purpose  above  described 
by  the  other  witness,  and  were  so  to  retire,  the 
same  would  be  a  good  and  valid  marriage,  al- 
though no  ceremony  is  performed,  and  no  con- 
**  tract  entered  into.'*  Then  I  think  we  have 
estabUshed,  so  far  at  least,  that  the  written  con- 
tract  is  not  essential ;  we  have  it  completely  so 
proved  by  witnesses,  who  are  referred  to  as  above 
all  exception,  and  who  speak  not  only  with  know- 
ledge, but  with  authority,  on  .this  subject.  What 
I  infer  from  it  is,  that  there  exists  among  the  Jews, 
M  in  many  other  communities  and  societies,  a  dis- 
tinction between  marriages  solemn  and  unsolemn  ; 
that  there  are  marriages  which  have  certain  so- 
lemnities attached  to  them,  for  the  purposes  of 
public  hotificatioD,  and  for  the  complete  satisfac- 

Q  2  tion 
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LiNDo  V.     tion  of  the  civif  and  ecclesiastical  law,  although 
bbluakio.     ^^^  necessary  for  the  purpose  of  validity. 


Mh  June  1793.       There  is  alsoa  particular  exhibit  introduced,  to 
which  the  Court  is  inclined  to  pay  great  respect 
and  attention;    being  a  certificate   signed  by  a 
person  who  was  himself  ArchisynagoguSi  and  by 
two  assessors,    in  which  the    opinion    of   these 
persons  is  delivered  corresponding'  with  that  ex- 
pressed by  the  witnesses,  but  given  by  them  on  a 
case  long  prior  to  the  present.     That  certificate 
states  a  case  of  facts  like  the  present,  and  declares 
"  the  marriage  to  be  valid.**     For  they  say,  "  In 
**  conformity  to  your  orders  given  to  us,  in  virtue 
«*  of  the  memorial  presented  to  you  by  Mr.  Berff(u 
**  min  Mendes  HenriqueSy  wherein  he  requested  that 
"  the  contract  of  marriage  shewn  to  us,  bearing 
"  date  the  24th  Aprils  in  the  year  I776,  should 
<<  be  examined  by  us,  that  we  might  determine 
^<  whether  the  said  marriage  is  valid  according  to 
"  our  holy  law,  and  whether  the  children  bom 
<<  from  the  said  matrimony  are  held  as  legitimate 
«  or  spurious  ?  We  say,  that  the  said  contract  con- 
"  tains  a  narrative  of  the  Kedushim,  which  the 
"  said  Requirant,  Benjamin  Mendes  HenriqueSy  had 
"  given,  in  presence  of  two  witnesses,  unto  JRabUa 
"  de  Malta  HenriqueSy  with  a  gold  ring,  saying 
<<  the  usual  words ;  at  the  same  time  he  put  the 
"  ring  on  her  finger,  and  the  witnesses  declared 
"  that  the  said  Benjamin  Mendes  Henriques  and 
"  Rabbia  de  Matta  HenriqtieSy  in  their  presence, 
<<  said,  that  they    made  this  act  of  espousal  of 
<<  their  free  and  mutual  consent^  without  force  or 
<<  compulsion,  and  the  said  parties  signed  thatiie- 
'<  claration  in  presence  of  the  said  witnesses^  who 
^*  likewise  signed  the  narrative  of  the  fact." 

Now, 
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Now,  on  this  authority,  those  persons  pro-  lindo  v. 
nounce  this  marriage  to  be  valid,  and  that  the 
woman  is  prohibited  from  marrying  again  with  any  5thJuH€\79s 
other  person,  notwithstanding  other  contracts  of 
marriage  before  or  after  the  Kedushim,  unless 
after  legal  divorce,  and  that  children  born  under 
that  marriage  are  legitimate,  &c.  But  they  go  on 
to  observe :  **  But  inasmuch  as  there  did  not  fol- 
**  low  to  the  Kedushim  the  nuptial  benediction, 
"  which,  without  exception,  all  Israel  used ;  and 
**  also  as  the  said  Benjamin  Mendes  Henriques  did 
"  not  make  unto  his  wife  a  Ketuba  or  marriage 
*^  contract,  ordained  and  established  by  the  law  of 
•*  Moses^  it  is  certain  that  they  are  living  in  veTiicd 
"  sin,  but  not  crinunalJ*  It  is  clear,  I  think,  that 
there  was  not  a  Ketuba,  nor  the  sacred  benedic- 
tions and  blessings,  yet  the  marriage  was  held  to 
be  good  and  valid. 

The  addition  that  the  parties  are  living  in  sin 
venialhf  but  not  criminalbfy  has  been  pushed  too 
far  in  argument,  when  it  is  contended  that  the 
parties  would  not  have  the  lawful  use  of  each 
other's  persons  in  the  way  of  marriage ;  for,  I  con- 
ceive, it  only  means  that  they  were  offending  against 
the  orders  of  the  Church,-— that  it  was  an  irregu- 
larity similar  to  what  is  known  to  have  existed  in 
the  books  of  the  canon  law,  where  it  is  held  that 
marriages,  though  clandestine  and  irregular,  are 
nevertheless  valid.  It  is  a  distinction  very  familiar 
to  the  readers  of  .the  books  of  the  Canonists,  that 
practices  and  acts,  frowned  upon  by  the  Church  as 
irregular,  and,  on  that  account,  partaking  of  the 
nature  of  sins  and  offences ;  are  nevertheless  not 
so  mortal  or  deadly,  as  not  to  be  venial,  and  to 
have  their  sinful  character  totally  removed,  by  sub- 
sequent   conformity  to   the  public    regulations. 

tt  3  The 
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LiNDoti.      The  sin    they   commit  is  against   public  order, 
belisario.    Ij^j.  ^jjj    y^y^  jjQ   effect  on   the  validity  of  the 


sihjwne  1795.  marriage:  And  it  is  to  be  inferred  that  these 
parties,  in  the  performance  of  the  personal 
duties  of  marriage  towards  each  other,  are  not 
doing  any  thing  which  is  thought  inconsistent,  to 
any  further  effect,  with  the  laws  of  marriage. — 
The  inquiry  then  is  narrowed  to  this  question,  whe- 
ther what  was  done  in  the  present  case  was  sufficient 
or  not  ?  It  being  proved,  that  the  whole  of  what  is 
stated  in  the  allegation  to  be  essential  and  neces- 
sary, is  not  essential  and  necessary.  Was  then 
enough  done  in  this  case  ?  Before  I  examine  that 
point,  I  will  venture  to  say  a  few  words  on  the 
nature  of  tlie  marriage  contract. 

The  opinions  which  have  divided  the  world,  or 
writers  at  least,  on  this  subject,  are,  generally,  two. 
It  is  held  by  some  persons  that  marriage  is  a  con^ 
tract  merely  civil — by  others,  that  it  is  a  sacred, 
religious,  and  spiritual  contract,  and  only  so  to  be 
considered.  The  jurisdiction  of  the  Ecclesiastical 
Court  was  founded  on  ideas  of  this  last  described 
nature  j  but  in  a  more  correct  view  of  this  subject, 
I  conceive  that  neither  of  these  opinions  is  per- 
fectly accurate.  According  to  juster  notions  of 
the  nature  of  the  marriage  contract,  it  is  not  merely 
either  a  civil  or  religious  contract  j  and,  at  the 
present  time,  it  is  not  to  be  considered  as  originally 
and  simply  one  or  the  other.  It  is  a  contract  accord- 
ing to  the  law  of  nature,  antecedent  to  civil  institu- 
tion, and  which  may  take  place  to  all  intents  and 
purposes,  wherever  two  persons  of  different  sexes 
engage,  by  mutual  contracts,  to  live  together. 
Our  first  parents  lived  not  in  political  society,  but 
as  individuals,  without  the  regulation  of  any  institu- 
tions of  that  kind.     It  is  hardly  necessary  to  enter 

some- 
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something  of  a  protest  against  the  opinion,  if  any     lindo  9. 
such  opinion  exists,  that  a  mere  commerce  be- 


tween the  sexes  is  itself  marriage.  A  marriage  5th  /wm  na* 
is  not  every  casual  commerce  ;  nor  would  it  be  so 
even  in  the  law  of  nature.  A  mere  casual  com- 
merce, without  the  intention  of  cohabitation,  and 
bringing  up  of  children,  would  not  constitute  mar- 
riage under  any  supposition.  But  when  two  persons 
agree  to  have  that  commerce  for  theprocreation  and 
bringing  up  of  children,  and  for  such  lasting  cohabi- 
tation,— That,  in  a  state  of  nature,  would  be  a  mar- 
riage^ and  in  the  absence  of  all  civil  and  religious 
institutes,  might  safely  be  presumed  to  be,  as  it  is 
popularly  called,  a  marriage  in  the  sight  of  God. 

It  has  been  made  a  question  how  long  the  cohabi- 
tation must  continue  by  the  law  of  nature,  whether 
to  the  end  of  life  ?— Without  pursuing  that  dis- 
cussion^  it  is  enough  to  say  that  it  cannot  be  a 
mere  casual  and  temporary  commerce,  but  must 
be  a  contract  at  least  extending  to  such  purposes^ 
of  a  more  permanent  nature,  in  the  intention  of  the 
parties. — ^The  contract,  thus  formed  in  the  state  of 
nature,  is  adopted  as  a  contract  of  the  greatest 
importance  in  civil  institutions,  and  it  is  charged 
with  a  vast  variety  of  obligations  merely  civil. 
Rights  of  property  are  attached  to  it,  on  veiy 
different  principles,  in  different  countries.  In 
some,  there  is  a  cammimio  bonorum.  In  some, 
each  retain  their  separate  property.  By  our  law  it  is 
vested  in  the  husband. — Marriage  may  be  good  in- 
dependent of  any  considerations  of  property,  and 
the  vinctUumJidei  may  well  subsist  without  them. 

In    most  countries  it    is    also  cloathed  with 

reUgious  rites,  even  in  rude  societies  ♦,  as  well 

■  ■      ■  -        '  I 

*  Hockmannus  de  Benedictione  Nuptianira^  c.  2.  s.  3.    '*  Non 
"  mmor  fuit  Paganorum  circa  conjugia  religio,  8zc." 

Q  4  as 
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LiKDow.       as  ia  those  which   are    more   distinecuished  for 

BliLISAKIO.  ,  , 

their  civil  and  religious  institutions.     Yet  in  many 


sch /iMK?  i79i.   of  those   societies,   as   I    have   had  occasion  ta 

observe,  they  may  be  irregular,  informal,  and  dis- 
countenanced on  that  account, — ^yet  not  invali- 
dated. Scotch  marriages  have  been  mentioned. — 
The  rule  prevailed  in  ail  times,  as  the  rule  of  the 
canon  law,  which  existed  in  this  country  and  in 
Scotland^  till  other  civil  regulations  interfered  in 
this  country  ;  and  it  is  the  rule  which  prevails  in 
many  countries  of  the  world,  at  this  day,  that  a 
mutual  engagement^  or  betrothmenty  is  a  good  mar- 
riage, without  consummation^  according  to  the  law 
of  nature,  and  bind^  the  parties  accordingly,  as  the 
terms  of  other  contracts  would  do,  respecting  the 
engagements  which  they  purport  to  describe.  If 
they  agree,  and  pledge  their  troth  to  resign  to  each 
other  the  use  of  their  persons,  for  the  purpose  of 
raising  a  common  offspring,  by  the  law  of  nature 
that  is  complete.  It  is  not  necessary  that  actual 
use  and  possession  should  have  intervened  to  com- 
plete the  vinculum  fidei.  The  vinculum  follows 
on  the  contract,  without  consummation,  if  ex- 
pressed in  present  terms ;  and  the  canon  law  itself^ 
with  all  its  attachments  to  ecclesiastical  forms, 
adopts  this  view  of  the  subject,  as  is  well  described 
by  Swinburne  in  his  book  on  Espousals,  where  he 
says  **  that  it  is  a  present  and  perfect  consent, 
"  the  which  alone  maketh  matrimony,  without 
<^  either  public  solemnization  or  carnal  copulation, 
"  for  neither  is  the  one,  nor  the  other,  the  essence 
**  of  matrimony,  but  consent  only.*'  * 

Now  the  ceremony  which  is  described  to  have 
passed  in  the  present  case,  would  certainly  be  a  com- 
plete marriage  by  the  law  of  nature  j  for,  besides 

*   8.4. 

verbal 
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verbal  declarations,  made  in  the  presence  of  two      lin^o  9. 
witnesses,  there  is  the  delivery  of  the  ring — a  form. 


which  has  found  its  way  into  the  marriage  cere-  5th  Jum  1795. 

monies  of  most  countries ;  and  it  is  the  very  symbol 

of  marriage,  and  the  particular  act,  in  our  country, 

that  gives  a  character  to  the  whole  ceremony; 

since  we  say  "  with  this  ring  I  thee  wed."    There 

being  then   this  ceremony,  which  is  more  tlian 

enough  by  the  law  of  nature,    the  question   is 

reduced  to  this,  whether  the  institutions  of  the 

Jews  hold  it  to  be  instcfficient  ?   It  has  been  said 

truly  that  the  law  of  Moses  stands  very  much  on 

the  law  of  nature ;  for  that  it  has  not  prescribed 

any  formal   ceremony  of  marriage.     It  is  clear, 

however,  that  there  are  legal  institutions  to  which 

the  Jews  '4idhere  in  practice,  and  which  I  must 

consider  as  'having  the  force  and  eflFect  of  laws, 

materially  bearing  upon  the  present  question,  and 

those  are  the  laws  derived  from  the  institutions  of 

the  Rabbles. 

Now  it  appears  that,  under  those  institutions,  a 
distinction  exists  between  betrothment  and  mar- 
riage  ;  nearly  the  same  as  between  the  sponsaUa 
and  nuptice  in  the  Christian  can6n  law ;  and  that 
the  ceremony,  alleged  to  have  passed  in  this  case, 
is  called  the  betrothment,  and  not  the  marriage. 
A  distinction,  however,  of  that  sort  will  not  decide 
the  question,  because  it  may  be  little  more  than 
nominal,  and  not  of  substance ;  and  it  does  not  fol- 
low that  because  there  is  such  a  distinction  in  terms, 
it  may  not  possess  the  very  essence  of  matrimony. 
The  opinion  of  the  learned  men  who  have  said 
"  that  it  is  only  a  betrothment,"  will  not  decide 
this  question  negatively  \  and  I  must,  in  order  to 
find  out  its  real  character,  look  to  the  effect  pro- 
duced on  the  parties  by  this  act  of  betrothing^ 

and 
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LiNDov.      and  from  thence  I  must  judge,  as  well  as  I  can^ 
'""'^^'^     in  what  degree  it  has  the  essentia  features  and 


5tk  jwne  1795.   character  of  real  matrimony* 

I  have  already  stated  the  difference  of  opinion, 
in  the  depositions  of  these  persons,  on  the  ne- 
cessity of  a  full  ceremony  to  constitute  a  valid 
marriage.  There  is  also,  and  I  make  the  observation, 
without  any  disrespect  to  their  judgment,  on  any 
supposition  that  they  could  mean  to  mislead  th^ 
Court,  some  apparent  difference  of  opinion  on  the 
effects  of  Kedushim — that  is,  of  the  solemn  and 
mutual  declarations  made,  in  Hebrew  terms,  at 
the  delivery  of  the  ring.  Mr.  Julian  says,  "  that 
"  the  delivery  of  the  ring  is  part  of  the  ceremony  of 
^'  the  marriage,  which  is  necessary  to  make  it  com- 
"  plete,  and  without  which  there  can  be  no  marriage/* 
According  to  him  then  it  is  a  necessary  part  of  the 
marriage.  —  Mr.  Almosnino  says,  "  that  such  Ke- 
"  dushim,  or  delivery  of  the  ring,  does  not  consti- 
"  tute  an  effectual  or  vaiid«  marriage  among  the 
**  Jews,  although  it  is  now  customary  that  the  cerC" 
"  momf  of  marriage  follows  that  of  the  Kedushim 
"  immediately^  if  it  had  not  previously  been  done.*^ 
The  third  witness  consulted,  Mr.  DelgadOf  concurs 
with  the  first,  and  says,  *'  that  it  is  an  essential 
ceremony ;  for  that  the  delivery  of  the  ring  im- 
plies, that  the  Jewess  has  accepted  the  same  as 
"her  price  for  which  she  had  sold  or  dedicated 
"  herself."  So  that  it  is  an  actual  sale  and  transfer, 
acid  that  which  gives  the  husband  a  property  in  her 
person.  They  all,  however,  agree  in  this  at  least, 
that  without  Kedushim  and  the  ring,  the  contract, 
and  the  nuptial  benediction  of  the  seven  blessings, 
amount  to  nothing.  Then  the  matter  stands  thus, 
according  to  the  opinion  of  all  the  witnesses,  who 
say  in  e£Sbct  that  Kedushim  is  an  essential  and  in- 
dispensable 
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dispensable  ceremony,  and  that  the  rest  without  it      t-^^oo  v. 
will  not  constitute  marriage :  since  they  all  say,  that      ^^^^^^  ^ 


the  contract  and  benediction  without  that  will  not  5th  jum  179s. 
entitle  the  parties  to  live  together ;  that  a  divorce 
is  not  necessary  to  separate  them,  and  is  never 
granted  ;  and  therefore,  undoubtedly,  we  have  got 
so  far-^that  it  is  an  essential  part  of*  marriage.  I 
collect  this,  I  think,  from  the  opinions  of  all  these 
persons,  from  two,  absolutely  expressed,  and  by 
implication  from  the  other. 

What  are  the  effects  of  Kedushim  then  ?  In  the 
first  place,  the  woman  cannot  marry  any  other  man — 
^  is  separated  from  all  mankind  as  the  property  of 
one  individual;  thatisone  feature  of  the  matrimonial 
contract,  and  it  is  impossible  to  describe  it  in  stronger 
terms.  In  the  next  place,  the  consequence  accrues, 
that  she  may  be  guilty  of  adultery,  and  is  liable 
even  to  infamy  and  punishment,  if  she  has  inter- 
course with  any  other  man ;— that  also  is  a  pretty 
strong  feature  of  marriage  :  the  guilt  of  adultery 
can  arise  only  on  a  supposition  of  a  marriage  having 
been  completed.  Jn  the  third  place,  she  cannot 
be  separated  but  by  legal  divorce,  in  the  same 
manner  as  if  an  actual  marriage  had  intervened. 
In  the  fourth  place,  I  observe  in  the  laws  of  the 
Jews,  that  a  person,  committing  a  rape  upon  a  be- 
trothed woman,  n  liable  to  be  punished,  just  as  in 
the  case  of  the  rape  of  a  married  woman.  I  am  enu- 
merating now  on  the  one  side  what  are  the  circum- 
stances in  which  this  ceremony  corresponds  with 
marriage,  and  these  are  pretty  strong  recognitions 
of  a  matrimonial  character.  On  the  other  side 
there  are  distinctions  to  the  disadvantage  of  this 
character ;  but  they  are  chiefly  civil  and  temporary 
distmctions^  and  relate  merely  to  property.  It 
appears  that  a  Jewess,  thus  betrothed^  is  perfect 

and 
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and  entire  mistress  of  her  own  property,  not  only 
in  the  use  of  it,  but  also  in  the  disposition  ;  since 
5th  juiu  119^  gi^Q  can  give  it  to  whom  she  pleases  by  testament. 

In  the  next  place,  the  husband  is  not  obliged  to 
maintain  the  betrothed  out  of  his  property.  In 
the  third  place,  she  is  not  entitled  to  dower  from 
the  property  of  the  man ;  and  he  is  not  entitled  to 
any  part  of  her  property  in  case  of  her  dying  in- 
testate. These  are  the  imperfections  of  the  con- 
tract as  to  civil  effects. 

I  observe,  in  the  deposition  of  Mr.  Solomon  Lyon^ 
a  circumstance  which  is  not  noticed  by  the  other 
witnesses,  and  which  may  be  material.  He  says, 
that  where  a  Jew  obliges  himself  to  give  his 
daughter  a  marriage  portion,  and  she  should  re- 
"  ceive  tlie  Kedushim;  the  man,  from  whom  she  so 
takes  it,  could  npt  recover  the  portion  from  the 
father,  though  he  might  from  any  other  person, 
"  if  the  father  was  dead  and  the  Jewess  was  of  age, 
<*  which  is  thirteen  years.**  Therefore  if  this 
opinion  is  correct,  on  the  death  of  the  father, 
where  a  portion  was  left,  the  person  giving  Kedu- 
shim would  be  entitled  to  recover,  as  he  would 
have  a  vested  right  in  the  effects  of  the  woman. 

Now,  looking  at  the  ceremony  which  has  passed, 
in  these  different  views,  with  reference  to  the  cir- 
eumstances  that  are  favourable  and  unfavourable, 
I  see,  on  the  one  hand,  strong  recognitions  of  the 
vinculum  matrimonii;  on  the  other,  certain  dis- 
abilities as  to  property :  but  Rights  of  property 
have  nothing  to  do  with  marriage  considered  as 
to  the  vinculum  ;  and  then  the  question  arises.  Is 
this  contract,  so  qualified,  a  marriage,  or  is  it  not  ? 
I  think  I  may  infer  from  all  the  witnesses  on  both 
sides,  that  if  consummation  had  actually  passed, 
at  least  with  the  ceremony  of  Hupa,  (which  is  the 

de- 
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declaration,  in  the  presence  of  witnesses,  that  he  linboo. 

.                .-            n          .%                                          n  BbLISARIO. 

was  going  to  retire,  for. the  purpose  of  consum- 


mating his  marriage,  and  had  so  retired),  it  would  ^th  jniM  1795. 
be  a  complete  and  perfect  marriage.  I  collect 
this  from  the  depositions  of  all  the  gentlemen,  and 
from  an  opinion  given  by  Mn  AzevedOj  in  a  for- 
mer  cause  which  had  occurred  among  the  Jews  j 
and  therefore  the  question  is,  whether  it  can  be 
presumed  that  consummation  has  taken  place? 
There  are  some  reasons  which  would  incline  one 
to  suppose  that  it  had.  For  it  appears  that  this 
was  an  engagement  entirely  agreeable  to  the  in- 
clinations of  the  young  woman,  who  writes  in  lan- 
guage of  afllection,  and  in  the  character  of  a  wife. 
It  appears,  also,  that  the  parties  had  frequent  oppor- 
tunities after  the  ceremony,  and  that  for  some  time 
he  continued  to  have  access  to  her.  Considering 
these  circumstances,  and  particularly  the  age  of 
the  parties,  the  man  being  twenty-nine,  and  the 
woman  sixteen,  it  might  naturall;^  ,be  presumed 
that  consummation  had  passed,  But  it  is  a  strong 
fact  on  the  other  side,  that  he  has  not  pleaded  the 
consummation,  being  aware  that  it  would  be  of 
great  consequence  that  it  should  be  pleaded ;  and 
I  lay  great  stress  on  that  omission.  No  application 
has  been  made  to  the  Court  to  rescind  the  con- 
clusion, in  order  to  admit  the  pleading  of  that 
fact,  and  therefore  the  legal  inference  is,  notwith- 
standing the  general  probabilities  to  .which  I  have 
adverted,  that  consummation  has  not  passed. 

Then  the  question  is  reduced  to  this,  Is  the  cere- 
mony without  consummation  a  complete  n^rriage^ 
I  have  abready  stated,  that,  by  the  law  of  nature, 
this  would  not  be  essential ;  but.it  may  be  so  by 
special  civil  and  religious  institutions,  and  there 
are  different  systems  of  matrimonial  laws  in  the 

world 
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LiifDo  V.      world  by  which  it  is  rendered  necessary.     Whe- 
ther  it   IS    so   by  the  law  of  the  Jews,    is  not 


*eh/i4nf  1795.  sufficiently  established  by  any  evidence  which  is 

before  me.     There  does  not  aj^ear  any  distinct 
proof,    from  the    opinions   of   the   Bethdin   ne- 
gatively, that  consummation  is  absolutely  neces- 
8ary«    They  admit  that  Kedushim  is  betrothmenty 
but   that  may    be    a    nominal    and    verbal   dis- 
tinction only ;   and  they   say ,  that  though  there 
ought  to  be  a  written  contract  and  benedictions, 
yet   consummation    after  Kedushim,   without    a 
written  contract,  would  be  a  perfect  marriage; 
but  they  do  not  go  so  fkr  as  to  say,  that  a  solemn 
engagement,  not  followed  by  consummation,  may 
not  be  a  complete  and  valid  marriage.     There  aiie 
persons  who  are  examined  on  the  other  side,  and 
aanoAgBt  others,  Mr.  Lyon,  who  says  <'  that  Kedu- 
^<  shim  alone  is  sufficient  without  consummation.'' 
Observations  have  been  made  on  the  credit  of 
these  personts,  as  being  in  low  situations  of  life }  but 
it  is  the  habit  of  the  Jews  to  mix  the  pursuit  of  re- 
ligious studies  with  secular  employments,  and  they 
have   not   a   numerous  body    of  men   secluded 
fircMn   the  business   of  the  world   as    we   have* 
Some  of  their  Priests,  without  any  degradation, 
foilow   likewise  other  occupations;    this  is  the 
case  also  with  some  members  of  the  Bethdin; 
there  is  no  call  upon  them,  and  no  expectation  to 
the  contrary,    and  therefore  the  weight  of  their 
opinions  is  to  be  considered,  without  much  disparage- 
ment arising  from  this  circumstance.    The  opinion 
of  these  persons  is,  that  *^  without  consummation 
'^  there  may  be  a  valid  marriage,"  although  some 
intimation  is  conveyed,   though  not  clearly  and 
distinctly  expressed,  of  the  opinion  of  the  Bethdin 
to  the  contrary.     If  their  opinions  were  clear  and 

consistent 
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consistent  on  this  point,  they  would  be  acted      LiNDor. 

Belisario* 

upon  by  this  Court ;    but  I   have  considerable L 

doubts  on  the  effect  of  the  answers  given  by  the  **  *'««•  ^795. 
witnesses  on  the  question — Who  are  the  Rabbies 
whose  opinions  are  mostly  followed  by  the  Jews  of 
the  Portuguese  community  ?  I  think  I  sb^  not 
transgress  the  limits  of  my  duty,  if  I  look  beyond 
the  evidence,  but  not  farther  than  the  evidence 
fairly  leads,  as  this  evidence  is  not  clear  and  po- 
sitive on  the  interrogatory-^what  are  the  Rabbini- 
cal authorities  most  attended  to  by  the  Portuguese 
ie9r%  ?  The  answer  is,  Mamonides  and  Beth  Joseph. 
To  the  character  of  Beth  Joseph^  I  must  acknow- 
ledge myself  to  be  an  entire  stranger.  The  name 
of  Maimomdes  is  fs^milisu*  enough  to  all  literate 
persons,  as  the  name  of  a  very  learned  and 
eminent  scholar,  who  digested  and  abridged  the 
Talmud.  I  understand  that  his  Commentary  is 
considered  by  many,  as  almost  of  equal  autho- 
rity with  the  text.  Of  Beth  Joseph,  also,  I  am  in- 
formed that  the  book  is  an  authority  of  great 
weight,  and  that  the  author  is  above  all  exception, 
in  respect  to  his  integrity  and  erudition.  These 
therefore  are  opinions  which  it  would  be  highly  de- 
sirableto  obtain ;  for  those,  whogive  them,  were  per- 
sons  who  have  delivered  their  doctrines  on  general 
principles,  without  looking  to  particular  cases,  and 
without  influence  of  any  personal  nature.  They 
would  therefore  be  witnesses  of  the  highest  chaf^acter, 
whose  fame  has  diffused  itself  among  Christian  Scho- 
lars, also,  as  well  as  Jews,  and  towards  whom  the 
Court  would,  upon  every  consideration^  be  disposed 

*  Beth  Joseph  appears  to  be  a  commentary  upon  the  Jewish  Law, 
coxnposed  by  a  writer  of  the  name  oiRabum  Ashur,  v^ra,  p.  255. 
The  terms  of  the  evidence  ha^e  been  retained*  though  they  may 
seem  rather  to  describe  a  person. 

to 
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belis^kio  '  to  joi"  i"  *^®  general  respect  which  is  paid  to  them 
«   upon  every  question  of  this  kind.     A  passage  has 


»th  June  1795.   jj^gji  quoted  from  MaimonideSj   according  to  the 

translation  of  Mr.  SeldeUy  ^^  quamprimum  puella 
*^  acquisita  est  et  sponsa*  facta,  citr^  coitum,  ci- 
"  traque  deductionem  ver6  uxor  esset,  adeoque 
"  etiam  ut  quisquis  prseter  sponsum,  cum  ea  rem 
"  haberet,  is  ultimo  supplicio,  ut  adulter,  esset 
"  puniendus.  Nee  sine  libello  repudii,  post  ma- 
"  trimonium  sen  sponsalia  ejusmodi  potuit  ejici."  • 
Selden  says,  that  this  was  the  general  doctrine,  and 
refers  to  the  Talmud,  Misna,  Gemara,  and  to  the 
ancient  and  modern  Doctors,  t 

As  to  the  other  authority,  that  of  Beth  Josepli^ 
I  find  that  opinion  quoted  by  Mr.  Lyon  in  these 
words,  ^*  that  a  marriage  by  Kedushim  alone  can- 
**  not  be  invalidated  :'*  from  which  I  conclude,  that 
if  the  ceremony  of  Kedushim  has  passed,  and  that 
only,  it  is  a  complete  and  perfect  marriage.  I  will 
mention  also  what  I  find  in  Brower,  that  PAifo, 
from  whom  Christians  take  very  much  their  notions 
respecting  the  rites  and  ceremonies  of  the  Jews, 
has  a  passage  to  the  following  effect :  "  Sponsa* 
^^  liorum  eadem  quse  nuptiarum  vis  est,  cum  viri 
**  et  uxoris  nomina,  atque  alia  qusedam  in  con- 
**  ventu  et  frequentid  propinquorum  perscripta 
"  sunt.**  It  is  true  that  he  adds,  "  Sponsalia  nup- 
**  tm  nonerant,  sed  nuptiarum  promissiones;"  but 
he  adds  further,  ^*  earundem  virium  quatenus  con- 
^^jugii  vinculum,  fides  conjugi  servanda,  amor, 
"  diJectio  conjugalis  spectantur.**  t  Now,  if  one 
'    could  depend  on  these  opinions  of  Maimonides,  as 

*Lib.  2.G.  1. 

f  For  a  summary  account  of  these  writings,   and  the  general 
character  of  the  writers,  see  Appendix,  No.  3. 

I  Brewer  de  Jure  Connubiorum,  liib«  1.  c.  24.  s.  2. 

delivered 
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delivered  by  Mr.  Selden^  and  of  Beth  Joseph^  stated      Lindo  ». 
on  oath  by  Mr.  Lyoih  I  think  they  would  be       ''"^^ 
sufl^cient  to  decide  this  question,  and  ought  to  sth jkn^  1793. 
be  received  with  perfect  acquiescence. 

I  must  here  observe,  that  another  consideration 
occurs  on  this  state  of  the  evidence,  which  may 
be  material:  Whether,  in  consequence  of  the 
Kedushim,  supposing  the  consummation  hot  to 
have  passed^  the  man  may  not  acquire  the  right 
to  that  consummation  ?  It  is  stated  by  Mrower^ 
who  may  perhaps  not  be  perfect  authority  on  this 
subject,  being  himself  not  a  person  of  that  nation, 
that  either  party  may  be  compelled  to  cohabita- 
tion, "  ad  perfectionem  matrimonii  cogi  sponsus^ 
**  sponsaque  potuit  */  "  but  it  has  been  said,  that  this 
Court  cannot  enforce  that  obligation,  and  that  it 
will  not  attempt  to  exercise  such  authority.  It  is 
asserted,  also,  that  there  id  no  such  authority 
among  the  Jews  ;  biit  if,  according  to  the  eccle- 
siastical law  of  the  Jews^  a  wife  is  obliged  to  com- 
ply with  such  a  demand,  I  conceive  there  must  be 
power  in  the  Jewish  Communion,  by  spiritual  cen- 
sures,  or  by  some  other  mode,  to  compel  due  sub- 
mission to  it  I  do  not  think  that  it  is  open  to 
the  supposition  that  such  is  not  the  law  of  the 
Jews,  merely  because  it  is  not  aided  by  the  civil 
authority  of  this  country,  and  that  it  may,  on  that 
account,  be  prevented  from  .being  carried  into 
complete  effect.  On  all  vie\ys  of  probability,  one 
is  led  to  suppose  that  there  must  be  such  obliga- 
tion, if  the  husband  insists  upon  it.  There  is  suf- 
ficient proof  of  the  vinculum  matrimonii;  and 
what  can  the  force  of  that  be,  unless  it  binds  the 
parties  at  least  to  that  cohabitation,  which  pre- 

*  Bi^Qwevj  ut  supnu 

R  surnes^ 
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LikDov.   '  sumes  the  mutual  use  of  each  other's  {lersonSr 
For  what  inferior  binding  can  there  be  ? 


ith  June  1795.  ft  appears  that  a  public  celebration  is  not  ne- 
cessaiy,  since  the  Hupa  is  as  private  as  any  cere- 
mony  can  be.  It  is  a  mere  declaration  before 
witnesses^  that  the  man  is  intending  to  consum- 
mate ;  and  if  he  retires  with  his  wife  for  that  pur- 
|)ose,  it  is  a  completion  of  the  marriage.  There 
is  then»  on  this  state  of  the  parties,  more  than  the 
mere  contract  "  per  verba  de  prcesenti^*  in  the 
Christian  Church  *,  which  was  a  perfect  contract 

of 

■'■■■■■'■ 

flfttli  Jmu  I7a9«      ^  hxLa  Cotia  and  Villa  Real^  there  waa  a  case,  of  conaiderable 

notoriety  at  the  tlme»  brought  before  the  Court  of  Arches,  to  en- 
force a  contract  of  marriage  between  two  opulent  persons  of  the 
Jewish  religion,  from  which  it  might  be  inferred  that  such  a 
prinoiple  was  not  inconsistent  with  their  own  law. 

It  waa  a  case  of  marriage  contract  per  verba  de  pr^B$enti,  in 
which  J>r.  jBe/lestoor/^  observes,  on  some  argument  of  Counsel 
relating  to  the  authority  of  the  Court : — **  An  objection  has  been 
"  made,  which  is  new  in  my  opinion,  that  this  is  an  irregnkr 
application,  because  the  case  was-  b^stween  persons  of  a  different 
rehgton,  and  therefore  not  to  be  done  bnd  sokmniaed  in  fare 
tcekiitef  that  is,  as  I  apprehend,  iti^ould  not  be  done  in  thdr 
way.  It  would  be  very  extraordinary  indeed,  if  the  Court  was 
perauaded,  that  it  had  full  proof,  that  the  parties  had  con- 
**  tracted,  or  bound  themselves  to  each  other  in  marriage,  and 
**  that,  at  the  e3q>iration  of  the  time  i^greed  on»  he  demands, 
**  and  she  refuses  to  perform.  I  say  this  would  be  fruitless,  if 
^*  the  Ecclesiastical  Court  was  not  possessed  of  an  authority  to 
**  decide  therein.  But  I  think  this  Court  is  possessed  of  that 
*'  antJiority ;  and  I  know  not  where  else  persofis  could  have  any 
«*  remedy  except  here.*'*-That  ca^  is  described  in  the  I4bel  to 
have  been  brought  originally  in  the  Conit  of  ArcheB— on  the  part 
of  Jacob  Mende$  de  Cotta^  of  the  pariah  of  Si,  PeUr  le  Poor^ 
against  Catherine  de  Cotta  Villa  Acai,  of  the  parish  of  "SuMuihael 
Hostii  m  Royola,  London,  The  question  appears  to  have  been 
diseossed  on  the  effect  of  the  lady's  promises  to  mahy  *'  at  tilie 
*<  end  of  di^year  from  her  husband's  death,  if  herfhther  should 
**  consent."  The  Judgment  of  the  Comt  decided  that  it  was  not  an 

ab8oltA6  promise,  but  conditional*  and  dismiaied  the  eaose* 

The 
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of  marriage  law,  though  public  celebration  was      lindo», 
afterwards  required  by  the  rules  and  ordinances  of 


the  canon  law.  In  the  Jewish  law  it  is  not  so»  ^thJum  179^ 
us  the  man  appears  to  have  had  a  vested  right  to 
call  on  the  woman  to  submit,  and  no  public  cere- 
mony was  required  for  that  purpose  of  consumma- 
tion* Then  here  the  man  had  the  vested  right, 
and  there  is  no  reason  to  suppose  that  tliere  would 
be  opposition  to  it ;  since  it  is  stated,  in  the  appli- 
cation to  the  Court  of  Chancery,  that  it  was  the 
Apprehension  of  the  guardians  that  it  would  be 
carried  into  effect. 

lliis,  then,  is  the  footing  on  which  these  parties 
stand.  If  the  c^inion  of  Maimoni^s  can  be  relied 
on,  they  are  actually  man  and  wife ;  and^  accord- 
ing to  the  other  opinions,  it  is  to  be  presumed^, 
that  if  the  injunction  of  the  Lord  Chancellor  wa$ 
relaxed,  they  woul^  be  man  and  wife,  without  any 
further  celebration*  The  man  has  the  moral  right, 
and  I  should  presume  also,  according  to  the  Jewish 
Church,  a  legal  right  to  call  on  her  to  submit. 

Having  to  decide  on  this  question,  which  is 
perfectly  new,  and  which  may  affect  the  rights  of 
a  great  body  of  British  subjects  ^  feeling  myself 
to  be  on  novel  ground,  on  which  doubts  ought  to 
be  entertained,  and  questions  sifted  with  great 
caution,  and  being  unwilling  to  proceed  to  the 
decision  of  this  question  without  fuller  information 
on  this  important  part  of  it,  I  shall  adopt  the 
prudent  measure   of  framing   a  few   particular 

questions,  which  I  shall  address  to  the  Bethdin, 

I  ■  ■    ■    II  ■  ■  >    ■  . » ..I  ■   _   ■ .  I      ■  ^..   »■ .  . «      , 

The  case  vns  also  the  subject  of  an  action  at  common  law  op 
the  cpntraet  of  marriage ;  when  the  Court  held  the  sentence  of 
the  Ecclesiastical  Court  conclusive  against  the  contract,  2  Strange, 
p.  661.  See  also  the  Duchess  of  Kingston's  case.  State  Trials, 
20th  vol.  p.  397. 

R  2  and 
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LiNDo  V.      and  on  which  I  shall  request  the  assistance  of  the 

^^''"^^'°'     Counsel  in  drawing  up,  giving  either  party  the 

5th  June  1795.  opportunity  of  taking  any  other  opinion  upon 

them.    The  substance  of  these  questions  will  be. 

First,  whether,  as  stated  by  Mr.  Lyon,  it  is  the 

interpretation  of  Beth  Josephj  that  the  Kedushina 

alone     constitute    valid    marriage?     Secondly, 

whether  the  Bethdin  will  declare  if  the  opinion  of 

Mamonides,  as  cited  by  Mr.Selden,  is  erroneous? 

Thirdly,  whether,  by  the  law  of  the  Jews,  a  persoE 

who  has  entered  into  Kedushim  has  a  right  to  de* 

mand  from  the  wife,  that  she  shall  submit  to 

perform  the  duties  of  a  wife  in  the  way  of  matri- 

mony  ?    There  may  be  others  which  I  may  find  it 

necessary  also  to  add  to  these,  to  satisfy  my  judgment 

more  fuUy  on  this  important  question.    When  I 

have  received  the  residt  of  these  inquiries,  I  shaH 

endeavour  to  discharge  the  remainder  of  my  duty 

towards  the  Court  of  Chancery,  and  to  the  parties. 


4tfa  Aug.  1795.       On  a  subsequent  day,  this  cause  came  on  again^ 
i6di^^.i795.  ^^  ^j^g  Answers  of  the  Bethdin^  to  the  Questions 

proposed  by  the  Court ;  viz, 

ist. — Whether  it  is  admitted  that  Beth  Joseph^ 
who  is  proved  in  this  cause  to  be  one  of  the  prin- 
cipal guides  of  the  Jewish  Portuguese  Church,  has 
laid  it  down  that  the  Kedushim  alone  cannot  be 
invalidated  ? 

2d.-— Whether  the  assertion  of  MaimanideSy  as 
cited  by  Mr.  Selden^  Uxor  Ebraica,  1.  2.  c.  1.,  in 
which  it  is  declared,  that  the  woman  who  has 
received  Kedushim  is  vere  uxw^  truly  a  wife, 
although  consummation  hath  not  passed,  is  an 
assertion  without  foundation  ? 

8  Sd.— 
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3d..~Whether  the  passages  in  the  Misna  and    bil^JTew, 
the  Geoiara^  referred  to  by  Mr.  Seldetiy  in  con-  -«—— ^ 
firdistion  of  this  assertion,  do  or  do  not  support  ^fi^^tHygi 
the  same  ? 

4th. — ^Whether  a  man,  who  has  given  Kedushim, 
has  not  a  right  acquired  thereby  to  call  upon  the 
woman,  who  has  accepted  it,  to  submit  to  conjugal 
embraces?  and  whether  the  woman,  who  has 
received  the  same,  is  not  bound  in  conscience,  and 
in  law,  to  submit  thereto  when  duly  called  upon  ? 

5th.— ^Whether  a  woman  can  be  dismissed  alter 
Kedushim  except  for  such  reasons  as  are  legiti- 
mate causes  of  divorce  after  marriage  ? 

6th.— -Whether  a  man,  who  has  married  a  wife 
by  the  ceremony  of  the  Hupa  but  without  a 
Ketuba  or  marriage  contract,  is  entitled  to  de- 
mand the  marriage  fortune  from  the  father  or 
family  of  the  wife  ? 

7th.— Whether  a  wife  so  married  is  entitled  to 
dower  ?  \ 

Judgment. 
Sir  WilUam  Scott. — In  the  application  of  the  prin* 
ciples  of  the  Jewish  law,  and  Jewish  forms,  to  a 
question  like  this,  which  has  been  sent  to  this  Court 
to  be  decided,  it  is  not  matter  of  surprise  that  some 
misapprehension  or  some  apparent  inconsistency 
should  intervene.  And  I  think  there  has  been 
some  confusion  of  this  kind,  which  I  am  now 
enabled  to  explain.  It  was  pleaded  in  the  first 
article  of  Mr.  BeUsario's  allegation,  which  was 
given  in  an  early  stage  of  this  cause^  that  the 
ceremony,  which  constitutes  a  valid  and  legal 
marriage  amongst  the  Jews^  is  performed  in  a 
manner  which  is  there  described*    But,  in  a  sub- 

R  3  sequent 
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bVuITJ^     sequent  allegation,  on  the  part  of  the  wife,  it  is^ 
pleaded,  that  the  ceremony  so  described  is  not  a 


»«h5\V  95   ^^^^  marriage,  but  only  "  a  betrothing  j''  yet,  in 

the  following  article  of  the  same  allegation  it  is 
pleaded,  that  the  factum,  as  pleaded  by  the  hus- 
band, according  to  such  ceremony^  does  not  con-* 
stitute  a  complete  betrothment. 

I  think  I  find  the  solution  of  that  apparent  incon^' 
sistency  in  an  allegation,  which  was  afterwards  in- 
troduced but  rejected ;  and,  I  still  think,  properly 
rejected  by  the  Court.  It  was  there  pleaded  "that 
the  Bethdin,  a  domestic  forum  of  the  Jews  amongst 
themselves  on  matters  of  this  sort,  had  pronounced 
the  ceremony  in  this  case  to  be  a  doubtfid  betroth-^ 
ment;  which  I  now  apprehend  is  to  be  explained 
by  what  was  pleaded  in  the  article  of  the  allegation 
to  which  I  have  alluded,— that  it  was  not  a  com-' 
plete  betrothment.  In  the  form  in  which  this  sen- 
tence of  the  Bethdin  was  pleaded,  ife  was  impossible 
to  understand  any  thing  more  than  tliat  they  had 
'  enquired  into  the  proofs,  and  could  not  satisfy 
themselves  as  to  the  fact,  and  that  it  had  been  in 
that  sense  pronounced  a  doubt/id  betrotJmenU  It 
was  not  stated,  that  there  was  a  distinction  on  this 
point,  in  th^  Jewish  law,  or  that  there  was  a  par«> 
ticular  species  of  betrothment  known  to  the  Jewish 
law  under  this  description.  It  was  merely  stated 
as  a  doubtful  Jact^  without  any  informatioQ  to  the 
Court,  as  to  the  rules  of  law,  by  which  it  was  so  de- 
teimined.  They  said  only  "  that  they  had  exa- 
mined into  the  case,  and  fbund  it  dovAtfidJ^  That 
sort  of  information  appeared  to  the  Court  to  be 
t>erfectly  useless,  and  on  that  account  that  all^ga^ 
tion  was  rgected* 
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But  it  appears  now,  when  we  have  the  evidence    J^"*^  ^' . 
before  us,  and  have  drawn  the  buabness  nearly  to 


its  proper  point,  that  the  plea,  on  the  part  of  Miss  ^^^'  ^^^'v 
LindOj  ought  to  have  been  fraoied  in  this  manner. 
It  should  have  alleged,  vox  the  law  of  marriage, 
as  it  was  there  *  described,  smd  which  their  own 
witnesses  have  diq>roved,  by  saying,  that  the  mar- 
riage may  be  good  and  valid  though  not  regular 
and  fcHrmal  $  but  it  should  have  alleged,  ^  that  a 
^^  contract  like  that  into  which  Miss  Lindo  had 
**  entered  with  Mr.  SeUsario^  was  not  a  valid  mar« 
^*  riage ; — that  it  was  at  most  only  a  betrothment, 
^  and  a  betrothment  of  a  doubtful  nature^  which 
^  was  a  description  of  betrothment  known  to  the 
^^  Jewish  law,  and  deficHve  in  legal  validity.** 

If  a  plea  of  that  sort  had  been  set  up,  and  wit* 
nesses  examined  upon  it,  I.  should  have  seen  the 
bearing  of  the  question,  and  the  party  would  have 
had  the  benefit  of  the  princi{des  and  rules  of  the 
Jewish  lawon  that  point  $  whereas,  by  pleading  a  law 
which  is  erroneously  stated,  and  a  ceremony  which 
is  described  by  their  own  witnesses  to  be  a  doubtful 

»  ♦ 

^  '*  That  the  ceremony  essential  to  and  which  constitutes  an 
**  <sflfeetual  vali4  and  legal  manriage  among  Jaws  is  as  fdUows, 
^  to  wit,  Th«t  a  formal  contract  in  the  Hebrew  language  must  he 
^  eptered  into  by  the  bridegroom  with  the  bride,  according  to  the 
**  rites  and  ceremonies  of  the  Jews,  and  the  rules  of  the  Je^'sh 
^  congregation  to  which  the  parties  belong,  and  such  contract 
^  must  be  drawn  up  by  the  Priest  or  Afinister  who  marries  l^em» 
^  and  be  signed  by  the  bridegroom  and  two  witnesse09  and  must 
*'  be  .also  entered  and  registered  in  a  certain  book  or  books  kept 
•*^  for  that  purpose  in  die  Synagogue,  or  by  the  Priests  or  Minis- 
^  ters  of  such  congregation,  and  the  entry  thereof  must  be  signed 
**  by  the  bridegroom  and  two  witnesses,  which  bring  done,  the 
<«  ofigjiiiai  coDtraet  is  always  defivered  to  the  bride."  ut  supra 

E  4  betroth- 
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LxMi>o  V.     ietrothment,  without  explaininer  in  what  that  doubt 

«...—. consists,  the  plea  left  the  Court  without  the  neces- 

4ih^ii^.  1795.    gary  information,  and  It  found  itself  under  an  im- 

l6uiSeptm  1794.  *^ 

possibility  of  giving  a  definitive  sentence  upon  it. 

The  law  set  up  by  Miss  Lindo,  had  been  dis- 
avowed. It  was  necessary  therefore  to  be  in- 
formed what  the  law  actually  was,  on  which  the 
party  meant  to  rely.  It  appeared,  after  the 
argument  upon  the  subject,  and  on  due  coi^- 
sideration  of  the  evidence,  that  the  main  point 
in  the  case  was  narrowed  to  one  or  two  ques- 
tions— whether  a  nudum  pactum^  of  the  kind 
described,  without  consummation,  was  a  complete 
marriage — ^and  further,  whether  upon  a  nudum 
pactum  of  this  kind,  the  party  had  a  right  to  com- 
pel the  woman,  by  the  Jewish  law,  to  a  surrender 
of  her  person  in  the  way  of  matrimonial  rights  ? 
because  if  this  right  attached  to  the  husband  by 
the  Jewish  law,  1  shoiUd  be  incline4  to  hold  what 
has  passed  in  this  case  to  have  constituted  a  valid 
marriage.  These  I  consider  to  he  the  real  ques- 
tions between  the  parties.  For  I  think  it  was 
proved  very  satisfactorily,  that  if  the  ceremony 
had  been  ;iccompftnied  by  consummation,  it  would 
have  been,  according  to  the  laws  of  the  Jews,  a 
valid  marriage.  In  order  to  obtain  the  necessary 
information  on  these  poipts,  I  directed  questions 
to  be  addressed  to  the  Tribunal  of  the  Bethdin ; 
and  the  answers  to  these  questions  have  now  been 
received.  It  is  no  objection  to  the  free  use 
of  these  answers  that  they  are  tiot  upon  oath; 
because  1  receive  this  as  information  on  foreign 
Jaw,  upon  which  the  Court  is  to  determine 
furnished  by  persons  professing  that  law  >  and  ^^ 
}s  in  0^e  experience  of  all  of  us  that  such  informar 

tipn 
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tion  is  usually  received  in  this  form  ;  and  I  learn     b^'^'J"]^/,;. 
on  enquiry,  from  those  who  are  well  versed  in  the  .i^-— 
practice  of  the  Court  of  Chancery,  that  it  is  the  ^^^^'l^^l 
usual  practice  of  that  Court,  to  receive  information 
on  foreign  law  in  the  same  manner, — not  on  oath^ — 
but  on  a  reliance  in  the  honour  and  integrity  of  the 
Professors  of  that  law.    If  there  is  any  doubt,  or 
intention  to  raise  a  doubt  on  this  point,  I  could 
wish  that  it  might  be  intimated  before  I  proceed 
further ;  because  the  consequence  would  only  be 
that  the  cause  must  be  opened,  and  the  opinions     * 
of  these  persons  must  be  taken  at  great  expence 
and  under  gre^t  delay,  in  the  form  of  depositions, 
finding  that  no  objeption  is  made,  I  shall  proceed 
without  reserve  to  use  the  answers  which  have  been 
communicated  to  me. 

The  first  question,  on  which  I  required  further 
information,  arose  out  of  the  deposition  of  Mr. 
Lyon'^  who  ^ad  stated  ^*  that  Beih  Joseph  was  a 
^^  guide  of  th^  Jewish  Church  of  the  highest  autho- 
"  rity  in  such  cases :" — ^and  on  the  fifth  interrd^ 
gatory  he  says,  **  that  according  to  the  Jewish  law 
^*  given  by  ^Moses,  the  only  ceremony  necessaiy 
*^to  coo^titute  marriage,  is  that  of  the  Kedushim,  '  . , 

"but  that,  since  that  time,  the  Rabbies  have  ^f^^^'''"^, 

^*  added  the  Ketuba ;  that  in  Beth  Joseph  it  is 
^*  said,  that  a  marriage  by  Kedushim  alone,  that 
^  is  without  consummation,  may  be  so  far  good^ 
^*  that  it  cannot  be  invalidated.'' 

The  answers  which  I  have  received  come  from 
the  Bethdin  of  the  Jews,  and  from  two  Rabbies. 
The  Bethdin  say,  "  that  when  Kedushim  is  given, 
**  with  all  the  circumstances  necessary  for  the  per- 
^  formance    of  the    ceremony,  and  the  parties 

**  labour 


^  I 
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bbusakio     "  labour  under  no  disability  of  age,  consangui- 
'    <^  nity,  affinity^  mental  disability,  or  pre-contract 


MkSm  Wl'  "  ^^  *^®  female — and  the  ceremony  was  then  per- 

<<  formed  in  the  presence  of  two  competent  wit* 
<<  nesses— that. ceremony  is  termed  by  the  He* 
^' brews  positive  and  complete  betrothment;  but 
^  when  any  one  of  the  circumstances,  which  are 
^<  absolutely  essentia^  is  wanting,  it  is  then  no 
<<  Kedushim  at  all,  and  is  null  and  void.  If,  from 
**  the  evidence  of  the  witnesses,  it  cannot  be  in- 
^  ferred,  whether  all  the  circumstances  necessary 
•*  for  the  perfection  of  tlie  ceremony,  as  where 
<<  there  is  ground  to  suspect  the  qualification  of 
^  the  witnesses,  or  the  ability  of  the  parties ;  it  is 
^^  pronounced  a  doubtful  betrothment,  for  it  batb 
*'  peculiar  effects ;  and  such  a  decision  is  a  com^ 
^^  plete  and  excellent  judgment  from  a  Jewish  tri- 
^  bunal,  it  being  conformable  to  the  Jewish  lawtr 
^  In  each  of  these  instances,  respectively,  the  tri- 
^  bunal  neither  raiders  valid  nor  invalid,  nor 
^  doubtful,  but  merely  implies  the  law  to  the  &ct. 
^*  In  a  fourth  instance,  it  may  be  said  that  the 
^^  Kedushim  can  be  invalidated,  and  that  is  when 
^  the  betrothment  has  been  efiSscted  with  aU  requi- 
^*  quisites,  both  in  perfection  of  act,  ability  of  par- 
^'  ties,  and  qualification  of  witnesses ;  but  if  the 
^^  parties,  in  the  performance  of  that  act,  have 
^  trespassed  on  some  Babbinical  injunction,  and 
**  transgressed  some  bye-law  instituted  for  the 
^^  good  order  of  society,  those  Kedussin  are 
^^  voidable,  and  can  be  invalidated  by  the  Bethdin; 
<^  for  there  is  an  established  rule  in  the  Talmud 
<<  that  says,  ^  Whoever  gives  Kedushim,  it  is  with 
^'  the  approbation  and  confient  of  the  AaJMbies :' 

«<the 
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«« the  Bethdin  can  render  the  Kedusfaim  invalid,  BsmA^Ji. 
"  by  alienating,  ab  originej  that  property,  whereby  -— — — 
**  the  man  effected  the  betrothment ;  or  even  if  it  t!?^^S,V-^i; 

'  lotB  Sefi»  1795* 

**  were  effected  by  carnal  intercourse,  by  consti- 
<*  tuting  that  act  an  act  of  prostitution.  Every 
*'  Bethdin,  of  whatsoever  time  and  place,  may  ex- 
ercise that  discretionary  power  j  but  we  never 
assumed  that  authority,  because  we  do  not  find 
upon  record  any  precedent,  wherein  our  prede- 
*<  cessors  exercised  that  power,  though  warranted 
^<  by  law.  All  that  we  have  said  here  is  not  only 
"  the  opinion  of  the  author  of  Beth  Josephy  but  of 
«  every  learned  Jew/* 

It  is  then  asserted  by  these  gentlemen,  as  I  un- 
derstand them,  that  wherever  there  is  a  defect  of 
ceremony,  which  the  rules  of  the  Rabbinical  law 
prescribes,  it  is  in  the  power  of  the  Bethdin  to  set 
aside  a  marriage  deficient  in  any  of  those  parti* 
culars.  One  of  the  private  persons  who  has  been 
examined,  Mr,  Lyon^  answers :  '  I  know  well  that 
^*  Beik  Joseph  says,  '  that  the  Kedushim,  ffpro^ 
^^perbf  givenj  cannot  be  invalidated;  and  the 
'*  woman  is  called  Eshet-ish,  which  means  the  wife 
^<  of  him  who  gave  her  Kedushim  for  every  l^tiU 
"  mate  point  of  marriage.'  " 

Mr«  Ish  Yemene  also  says  on  this  subject^  ^^  that 
^^  any  man  of  knowledge  wiU  understand,  that  his 
^*  (pinion  must  be,  that  when  any  woman  has  taken 
'^  Kedushim,  in  the  presence  of  two  witnesses, 
^<  with  her  £ree  wUl,  it  is  perfect  Kedushim,  and 
*'  she  is  called  Eshet-ish.^^  He  cites  certain 
passages  in  which  it  is  laid  down,  in  Beik  Joseph 
and  in  others,  '*  that  what  constitutes  marriage  is 
'^  the  Kedushim/'  The  witness  concludes,  <<  that 
^  from  all  this  it  is  proved^  that,  accomiing  to  the 

**  opinion 
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LiNDo  V.      <<  opinion  of  Beth  Joseph,  no  Kedushim  properbf 
r    """^^y*     <«  given  can  be  invalidated." 


Ath  jiug.  1795.      The  second  question,  or  rather  the  second  and 
16     ept.  17  96'  ijjjj.^  which  may  be  considered  together,  arose  out 

of  the  depositions  of  Mr.  Ish  Yemene,  who  refers  to 
MatnwnidesBS  anauthorof  very  high  authority ;  and 
the  Court  was  much  impressed  with  a  passage  from 
his  works,  said  to  be  found  in  Mr.  Selden^  in  which  is 
described  the  particular  position,  on  which  I  wished 
to  be  informed — **  Whether  a  woman,  having  re- 
"  ceived  Kedushim,  was  a  complete  wife,  notwith. 
<*  standing  matrimonial  intercourse  had  not  passed?" 
Mr.  Selden  refers  to  certain  passages  as  well  in  the 
Misna  as  in  the  Gemara.  The  answer  to  that 
question  is  in  these  terms :  ''  The  assertion  made 
•♦  by  Mr.  Selderif  that  the  woman,  who  has  received 
<*  Kedushim,  is  vere  uxovy  is  unfounded ;  for  the 
'*  &ithfid  translation  of  the  Hebrew  words  is  an  ap- 
^<  pellation  applicable  both  to  a  woman  who  is  simply 
^^  betrothed,  as  also  to  a  married  woman,  wife  or 
uxor.  But  the  special  name  for  a  married  woman 
is,  in  the  Rabbinical  style,  Nessua,  taken^  nupta  ; 
and  in  the  Scripture  style,  Behulah  Behal,  Lorded 
*^  of  or  by  a  Lord.  Mr.  Selden  is  right  in  what  he 
"  asserts,  *  That^^if  any  man,  except  the  Betrother, 
'<  should  have  connexion  with  a  woman,  though 
*^  but  simply  betrothed,  he  would  incur  the  punish- 
**  ment  of  death.  And  also,  that  to  be  released 
^'  she  must  have  a  divorce ;  for,  in  this  respect,  she 
"  is  like  a  married  woman.'  It  is  merely  as  to 
«  the  punishment  of  death  that  Mr.  Selden  refers 
"  to  the  Misna  and  Gemara,  and  not  to  the  asser« 
♦*  tion  oiveri  uxor  ;  for,  on  that  very  passage  of  the 
'*  Talmud,  as  in  every  other  passage  of  the  samei 
^^  the  Talmud  calls  the  woman,  who  has  accepted 

<<  Kedushim, 


CONSISTCaiY  COURT  OP  LONDON.  253 

^  Kedushim,  MehorassUy  or  Amssa,  betrothed,  but      J^"w»«>  »• 
*•  not  NessuOf  takerij  as   corresponding  with  the  ' 

^*  English  word  married.^*  4th  Aug.  1795. 

I  understand  then  from  this  representation,  that  * 
there  is  a  word  applicable  both  to  a  betrothed  wo- 
man, and  to  a  married  woman ;  but  that  there  is 
also  another  term  peculiar  to  a  married  woman; 
and  that  Mr.  Selden  is  understood  to  say  that  a 
woman,  so  betrothed^  is  veri  woorj  to  the  effect  that 
she  cannot  be  separated  but  by  divorce,  and  that  a 
person,  having  intercourse  with  her,  commits  adul- 
tery, and  becomes  liable  to  the  penalties  and 
punishments  attending  it ;  but  it  is  not  understood 
to  convey  a  general  assertion  that  she  is  ver^  uxor^ 
to  all  intents  and  piuposes. 

The  private  persons  who  have  been  examined  on 
this  question,  give  rather  a  difierent  account.  Mr. 
Jjyofn  is  unacquainted  with  the  hatin  tongue,  and 
all  that  he  can  say  is,  '*  that  Eshet-ish  means  wife 
*<  of  him  that  gave  the  Kedushim,  and  she  is  pro- 
"  hibited  to  all  the  world.*'  Mx.Ish  Yemene  is  igno- 
rant  of  the  Latin  tongue  likewise,  and  ccHifines  his 
amw^  upon  this  question  to  his  belief  of  the  au- 
thenticity of  the  citations  of  Selden^  so  far  as  he 
cdlected  th^m. 

The  next  question,  which  appears  to  go  to  the 
point  in  issue  was,  '<  whether  a  man,  who  had 
'*  solemnly  given  Kedu£^im,  has  not  a  right  to  call 
<^  on  the  woman  to  submit  to  conjugal  embraces, 
and  whether  she  is  not  guilty  of  a  breach  of 
marriage  if  she  refuses  to  submit  ?"  The  answer 
of  the  Bethdin  is,  that  **  a  man,  who  has  given 
*^  Kedushim,  is  so  far  from  having  a  right  to  call 
**  upon  the  woman,  who  has  accepted  it,  to  coiu 
^<  jugal  embraces,  that,  on  the  contrary,  the  parties 

"  axe 
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LiiTDo  V.     <<  are  forbidden  to  have  connubial  intercourse  in 
Beusario.    ^^  ^^  g^^^  ^^  betrothment,  and  would  commit  a 


4ikdug.i796.    ^  sin,  and  would  incur  corporal  punishment  by  so 
i6tb%(.i795.  c*  doing  J  that  the  right,  which  the  man  acquires 

<'  in  the  betrothed  woman,  is  that  he  can  demand 
<<  of  her  to  prepare  for  being  admitted  to  the 
<<  matrimonial  state,  within  a  convenient  time ;  and 
<<  when  that  period  is  expired,  it  is  expected  that 
'<  she  will  surrender  bersdf  to  enter  the  Hupa, 
<<  which  constitutes  marriage ;  but  she  is  not 
'^  bound  in  ccMiscience  and  in  law  to  subioit 
« thereto.  The  consequences  of  non-compliance 
^<  are,  that  she  will  be  called  before  the  TribiUMU» 
<<  and  interrogated,  why  she  does  not  fulfil  the 
<<  marriage  promise  ?  If  she  says,  that  her  non^ 
<<  compliance  proceeds  from  aversion,  and  that  she 
<<  detests  the  man»*-^th^i  he  is  ordered  imme- 
<<  diately  to  give  her  divorce,  and  would  be  legally 
<(  compelled  so  to  do  in  case  of  refusal*  But  if 
^<  she  alleges  frivdous  excuses  (miy,  the  Tribunal 
<<  will  admonish  her,  and  if  that  proves  ineffectual, 
^  she  is  to  be  called  out  daily  in  the  Seminaries  and 
<<  Synagogues  for  four  successive  weeks,  and  if  she 
*^  continues  intractable,  at  the  expiration  of  twelve 
^<  months,  the  man  will  be  compelled  to  divorce 
^*her." 

According  to  this  explanati<m,  notwithstanding 
die  has  received  Kedushim  in  the  most  solemn 
£>rm,  she  may  assert  her  dislike,  and  the  man  wiH 
be  compelled  to  divorce  hen  If  this  be  the  case^ 
undoubtedly  it  is  impossible  to  say  that  there  is 
a  vinctihmi  cofffugale  existing  between  die  parties  t 
It  is  a  contract  which  binds  to  notbwgt  and  is 
deteimiDflble  at  her  own  pleasuie. 

It 
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It  is  stated,  indeed,  that  there  is  a  difference  of     ^^^^^  «• 
opinion  amongst  some  of  their  ancient  doctors  on 


this  point  j  but  the  authorities^  on  which  they  ^^  ^^^  179s. 

principally  rely,  warrant  the  construction  which  is 

llere  given  of  the  Kedushim  and  its  legal  effects. 

This  is  the  opinion  of  Rabbi  Isaac  Alpham,  the 

first  of  the  three  chief  guides,  on  whose  authority 

all  religious  matters  are  determined.    MaimonideSf 

who  is  the  second  authority,  says  the  same,  and 

also  the  Jewish  doctors,  some  contemporary,  and 

others  subsequent  to  the  said  AJphasH  and  Mai^ 

tnonides.    But  Babum  Ashur,  who  is  the  third  of 

the  chief  authorities,  and  the  author  oiBetk  Joseph^ 

wildi   some  others  differ,   and  say,  ^<  that  when 

**  a  woman  will  not  ccnnply,  the  man  cannot  be  com<^ 

**  pelled  to  divorce  her,  but  merely  requested  there* 

^'  to ;  but  that  no  coercive  measures  can  be  used  to 

^*  compel  her  to  enter  the  matrimonial  state ;  {cat 

^^  even  a  married  woman,  who  should  recede  from 

*^  conjugal  rights,  would  incur  no  punishment  as 

^  for  a  transgression,  but  she  would  lose  only  hear 

^  maintenance,  and  the  dower  with  which  ste  had 

"  been  endowed." 

The  Bethdin  describe  the  opinion  of  the  leading 
doctors  to  be,  that  the  man  may  be  compelled  te 
divorce  her, — and  I  understand  them  to  concur  so 
far  as  to,  state  their  own  opinion  to  be,  that  the 
man  cannot  compel  the  betrothed  woman  to  sur«. 
render  her  person ;  but,  on  the  contrary,  that  she 
may  disavow  the  engagement,  and»  on  making  a 
public  disclaimer,  will  be  leleased  under  the  an- 
thority  of  the  Bethdin. 

Most  certainly  this  is  a  very  different  account 
from  that  which  we  have  received  from  others, 
particuliarly  from  Mr.  IJfon  and  Mn  Ish  Yemene, 

who 
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bemsIrw     ^^^  both  say,  "  that  he  has  a  right  to  demand  his 
^ L   <<  wife,  and  call  on  her  to  come  to  his  house  to  be 


4th  A^.  1795.  it  at  hifif  command/' 

These  persons  refer  to  authonties,  and  so  do 
the  Bethdin ;  and  I  must  suppose  them  fairly  cited, 
though,  I  confess,  these  opposite  authorities. do  not 
much  enlighten  me.  Mr.  Ish  Yemene  goes  on  to 
state,  ^'  that  the  woman  who  rebels  against  hef 
husband  in  conjugal  points,  is  to  be  proclaimed 
on  Saturdays  in  the  Synagogue,  and  the  Beth- 
din  ought  to  admonish  her,  that  if  she  does  not, 
'<  within  four  weeks,  submit  to  her  husband's  com- 
*'  mands,  though  her  dower  be  very  considerable, 
<<  it  shall  be  lost,  and  that  as  well  in  the  case  of 
^<  the- betrothed  as  of  the  wi^***  Maimonides  says 
the  same, — '<  that  a  betrothed,  whose  time  has 
«  arrived,  and  does  not  submit  to  her  husban49  is 
**  under  the  same  law  which  has  been  described 
respecting  the  wife.''  Rabbi  Samuel  says,  '*  that 
unto  the  betrothed  the  Bethdin  give  thirty  days^ 
^^  and  if  th^  relations  should  prevent  the  woman 
<<  from  submitting,  the  like  thirty  days  will  be  al- 
**  lowed  to  them,  and^  at  the  expinttion  of  that 
time,  if  the  order  of  the  Bethjdin  is  not  obeyed, 
the  punishment  of  excommunication  will  be  de- 
^<  nounced  against  them." 

Another  question  was,  <*  Whether,  after  Kedu* 
^*  shim,  a  woman  can  be  divorced,  except  for  such 
'*  causes  as  would  be  causes  of  divorce  after  mar^ 
*<  riage  ?"  I  think  the  answers  all  agree  in  stating, 
that  there  is  no  assignable  difiference,  but  that  great 
power  is  given  with  respect  to  divorces  in  one  case 
as  well  as  in  the  other. 

The  ^xth  question  referred  to  the  rights  of  pro- 
perty }  upon  which  the  Bethdin  say,  <<This  question 

f^  we 


cc 


^  W^  piust  ^nfdy^^  beo^^e  it  comprizes  several     ^^^o  v. 

"  wfcw  ;  w^  cteem  it  pece&9i^rjr  ftr^t  to  d^scribe  what      »"»^*'Q^ 

^^  {{upft  is,    lest  it    should   be    misrepresented.  ^xkAug.ifg^^ 

**  Accorcliog  to  Maimmdes  and  the  author  of  th($  ^    ^^-^ys** 

^^  ^€<&  Joseph^  this  ceremony  is<-^*  that  the  m^ 

<^  brings  the  womani  whom  he  has  previously  he^ 

*^  trothsdf  to  his  houde,  setdi  her  aside  for  his  special 

^<  ^ndi  and  is  united  with  her/    Which  bringing 

'<  hopie  appeal^  from  the  Talmud  to  be  prescribed 

'<  to  be  done  in  a  public  and  ostensible  manner* 

^^  This  bringing  home^  howeveir,  and  this  setting 

<<  aside  and  being  imited  with  her,  is  the  very 

^<  essence  of  marriage,  though  it  be  not  solemnized 

**  by  the  nupjtial  benediction,  nor  marriage  coiw 

**  tfMA  i  but  it  is  prdainedf  that  the  solemnization! 

<^  imd  th^  Ketuba^  or  marriage  coaatract,  should 

"j^i^eced^  the  jnarti^g^t  which  is  never  omitted 

^<  when  things  are  done  in  a  regular  and  proper 

'^  manner*"  Spme,  however^  describe  the  Hupa  t» 

^^  be  in  the  following  manner  ^-'The  bride  and 

*^  biridegroom  are  introduced  under  St  pavtlioii  tx 

^^  icmopj^  attended  by  the  relations  and  friends ; 

<^  jiind  that  the  espousal  and  nuptial  benediction 

*^  beiug   said,  constitute  the  Hupa.    This  is  the 

**  customary  mode  used  in  this  country  and  most 

^  other  countries  with  which  we  are  acquainted.  We 

^'  4Mre  €£  opinion,  that  either  this  or  the  other  mode 

'<  will  constjitute  Hiipa :   the  latter,  because  it  is 

**  the  one  generally  adc^ted,  for  we  greatly  revere 

*^  customs  universally  and  anciently  eMaUisbed ) 

^^  the  former;  because  it  is  laid  down  by  the  great 

^'  Maimanides  and  the  author  of  Beth  Joseph, 

^'  When  either   of  these  modes  of  performing 

^  Hupft  has  been  observe^  though  consununation 

^^ha&  Bot  passed/  the  woman  is  mamed,  provided 
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LiKDo  V.      t€  she  18  in  a  fit  state  of  receiving  connubial  em-' 
«  braces ;  otherwise,  though  she  be  brought  home^' 


4^ Aug.  1795'   "she  is  but  Arussa^  or. Betrothed*^    In  another 

place  they  say,  "  As  to  the  relation  that  the  Ke- 
^'  tuba,  or  marriage  contract,  has  with  respect  to 
**  the  marriage  fortune, — we  must  observe,  that 
<<  nothing  is  called  Ketuba,  but  what  a  man  binds 
"  himself  to  give  to  his  wife  as  a  dower ;    but, 
<^  what  the  woman  brings  to  her  husband  in  mar-' 
"  riaee,  is  called  Nedoniah,  donation,  and  the  right 
<<  of  the  man  in  this  donation  entirely  depends  oh 
"  the  articles  of  agreement  between  the  parties, 
"  previous  to  their  entering  into  the  married  state.' 
^  "  These  articles  are  either  specified  in  the  Ketuba 
"  by  reference  to  another  written  document  made 
for  the  purpose,  or  they  are  expressed  in  the 
very  Ketuba.    But,  if  previous  to  entering  into 
<<  the  married  state,  no  stipulation  was  made,  ex- 
**  pressing  what  right  the  man  should  have  in  the 
**  property  which  the  woman  possesses,  or  becomes 
"  entitled  to  at  her  marriage,  that  propierty,  whether 
^^  moveable  or  immoveable,  passes  with  the  woman' 
<<  in  potestatem  virif  for  the  husband  to  enjoy  the 
produce  thereof  during  his  natural  life,  and  if  he 
survives  the  wife,  continuing  her  husband  'till 
**  the  time  of  her  death,  he  becomes  then  master  of 
**  the  principal.     Now  since  Hupa,  as  above  de- 
<*  scribed,  constitutes  marriage,  even  without  Ke- 
^''  tuba  or  marriage  contract,  the  husband  obtains 
*'  a  right  in  his  wife's  property  either  according  to 
*<  previous  stipulations  made  for  the  purpose,  or 
"  in  the  produce  thereof,   if  there  be  no  such 
"  written  agreement." 

Upon  the  seventh  question  they  say,  **  That 
**  having  laid  it  down  that  the  Hupa  is  the  very 

8  "  essence 
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••  essence  af  -marriage,  consequeHtiy  a  'woman  so     umo  v. 
««  married^  though  there  be  no  Ketuba,  is  entitled      '"'^*'°*, 
*•  to  a  stated  dowry  of  fifty  shekels,  if  a  virgin,  or  4th  Aug.  1795. 
•*  twenty-five  shekels  if  otherwise,  this  being  one  ^^    <p'-i7»** 
^^  of  the  ten  rights  that  she  can  claim  of  her  hus- 
**  band,  whether  he  bound  himself  to  fulfil  them 
**  by  a  written  contract  or  not.*' 

With  respect  to  any  question  of  property,  I  think 
it  was  proved  by  the  general  evidence  that  the 
rights  of  property  did  not  necessarily  follow  the 
Ketuba.  The  doubt  then  was,  whether  there  might 
be  a  right  to  the  person  of  the  wife,  though  not  to 
her  property,  which  might  constitute  the  vinculum 
malrimonii,  and  give  him  a  right  to  call  upon  his 
wife  to  fulfil  it,  either  by  his  own  authority,  or  by 
resort  to  the  Jewish  tribunal  which  has  jurisdic- 
tion in  matters  of  this  kind. 

Upon  this  important  point  there  is  a  difference 
of  opinion,  and  great  opposition  between  the  wit- 
nesses. There  is,  on  one  side,  the  Bethdin  positively 
asserting  that  the  man  has  no  power  of  his  own, 
nor  any  power  to  call  in  the  authority  of  the 
Bethdin  for  that  purpose ;  but  that  he  is  compel- 
lable to  give  up  the  contract,  if  the  wife  persists  in 
her  aversion  to  it:  On  the  other  hand,  there  is 
the  opinion  of  private  Rabbies,  that  it  is  otherwise. 
Under  this  difference  of  opinion  on  a  point  which 
goes  to  the  very  root  of  the  question,  how  is  the 
Court  to  decide,  and  to  which  authority  is  it  to 
adhere? 

It  is  to  be  observed,  that  the  Bethdin  is  the 
tribunal  which  administers  the  law,  on  questions 
of  this  nature,  as  it  exists  in  this  country,  and 
therefore  must  be  presumed  to  understand  it.  It 
is  very  possible  that  the  Jewish  law  mayi  like  other 

s  2  systems 


4i60  CASB8  WBSBtlMIHSB  JOt  WiR 

tiMDo  V.     syatems^f  law^  receive  different  jaodificatioBs  hy 
belisaaio.^  the   particular  -laws   of  cUffer^nt   icoaimuitttitg^ 


■MMito' 


4th  i^H$.  1795.   There  are  prindpiea  of  marriage  daw  .generally 
i6\hSq4.  i79».  jifey^ng  ji^  Europe  ;  but  the  canon  iaw  ^uhBoats 

.under  very  difierent  modifications  jn  difiSNrent 
.couBtries,  according  as  the  di£feiient  instituMeos 
of  the  countries  in  whioh  it  ]&  received  operate 
^pon  it*  If  I  am  to  enquire  into«the  ^^lemia^  of 
4t  foreign  law»  I  must  look  not  (to  the  anore  fpe- 
^neral  »cKemonieSy  Jbut  to  titiMe  4i£  the  yartiffidar 
countries  respectively* 

it  appears  that  Mr.i^  Yemtne  has  been  a 
jirofessor  of  Jewish  law  at  MambuTsgh:  It  ds* 
*  |>Qssible,  therefore,  that  hft  4nay  <}peak  ancoKdiqg 
4o  the  particular  modifieatitons  of  the  Jewish 
.  vhiwin  that  country,  or  it  may  .be  that  the»e  .are 
certain  modifications  of  thia  Jt&mii  law  in  4ju» 
country  which  aie  best  knowB  ^to  those  who  are 
\m  tte  habit  of  tadmioistering  it  here. 

.Si;^pposi]ig  therefore,  that  the^  attainments  .of 
^Knowledge  are^oq^  in  theindivaiuals,  I  think.the 
balance  of  the  authority  mast  incline  to  those  ,wha 
are  the  professor»ef  the  law  as  it  is  administered  in 
.tiiis  ceimtryr  J  must  consider  alisq,  that  ithe 
jopioion  of  the  Bethdm  is  a  judicial  opinion,  and 
.not  merely  the ^i^pjaionaf  an.individual,  the  we^t 
^  which  travels  no  further  than  the  reputation  pf 
his  own  .personal  attainmeHts.  It  is^an  authoritative 
<^inion,  which  not  only  oomreys  knowledge,  but  is 
also  sanctioned  by  the  qualifications  of  probity^ 
learning,  judgment,  and  discretion,  which  must  be 
.presumed  to  have  recommended  the  individuak  .to 
the  judicial  situations^  which  are  entrusted  to  them* 

The  JBethdin  say,  as  I  think  I  sho^Ud,  4hat  this 

jaaimitract<absolutely4kbeniuaahle4^^       wU^^f 

the 
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die  woman ;  that,  if  called  upon  by  Mn  BeUsario  to     lindo  o. 
fulfil  the  engagement,  she  has  nothing  to  do,  but    ^"•"^"*^' 
to  say  that  she  detests  him,  and  does  not  choose  to  4th  Aug.  1795. 

amtmw  Ws  partner,    if  that  is  so^  I  stipjahl  hsm  '^^  ^•''^*" 

great  difficulty  in  sa;jipg  f^ait  there  is  an  absolute 
vinculum  subsisting  between  them ;  I  must  there* 
fine  pMUKWOce,  if  thi^  information,  is  coprect,  that 
hfi  haa  Ba  right  to  connder  himself  as  entitled  to    . 
the  character  of  huslMUidi 

It  is  possible  th^e  may  be  an  error  in  the  de« 
termination.  I  am  sensible  of  the  extreme 
dSAeidty  which  is  to  be  encountered  upon  a 
tiil^eet  so  fat  eirt  of  tiie  reach  of  the  ordinary 
studies  ef  this  professiofti  But  it  is  my  comfort 
thai,  if  there  is  ervop,  it  is  not  mine^  It  lies  witii 
tiiose  whe  hafve  given  AiB  informatimi-r-who  are 
bmmd  to  give  it  censcieBtiously,  and  i  am  bound 
eenscieiitioiisly  to  receive  it.  If  I  was  to  de- 
termine the  question  of  marriage  on  principles 
(fiH^reftt  from  the  estabfished  authorities  amongst 
the  Jews,  as  now  certified,  I  shoidd  be  un- 
hinging every  iRstitutioB ;  aad  tddng  upon  mysdf 
the  responsibility;  as  Ecdesiastica}  Judge,  in 
eroosition  to  those  who  possess  a  more  natural 
fight  to  determine  on  questions  ei  this  kilad.  On 
Aese  grounds  I  a»  of  opinion  that  Mr^Bettsario 
has  not  proved  his  ease,  and  that  Hsiher  Limh  is 
net  te  be  cen^dared  as  hkn  w^— llie  words  of 
the  decree  must  be  simply-^^Aa^  she  is  not  the  tt^gft 
of  Aaron  Mendes  BeUsario. 


Affirmed*  oa  Appeal,  by  the  Jodgm^t  of  Ae  Court  of 
Ajp^M»  vi^«b  I?  prialod  in  ibfi  Appendix  vith  some  9^ 
diftioaa}  psper%  as  fiirther  ducidalgry  of  It^ 

s  3 
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4ihjMi.  1795. 

In  nullity,  by 
reoMm  ofminO' 
rity,  and  want 
of  content ^'~' 
wha(  consent 
lequired. 
Consent,  once 
giren,  how  to  be 
retncted. 


HODGKINSON,    falsely    called   WILKIE, 

«^.  WILKIE. 

nrHIS  was  a  case  of  nullity  of  marriage,  oa  die 
part  of  the  wife,  by  reason  of  her  minority,  and 
the  want  of  consent  of  her  mother. 

Judgment. 
Sir  William  Scott. — This  is  a  cas^  in  which  there 
has  been  a  very  considerable  quantity  of  evidence 
adduced,  and  much  argument  bestowed^  and  That 
on  the  authority  of  parents  to  give  consent,  wUch 
is  not  very  applicable  to  the  case.  Looking  only 
at  the  bulk  of  the  depositions,  it  might  be  con- 
sidered as  a  case  of  difficulty  j  but  the  real 
point  is  very  clear,  and  lies  within  a  very  narrow 
compass.  The  suit  is  brought  by  Miss  Hodglan^ 
son  to  annul  her  own  marriage,  under  the  pro- 
visions of  the  Marriage  Act,  which  is  made^  I  will 
not  say  in  derogation  of  the  liberty  of  marriage, 
but  as  a  restriction  upon  it  As  such,  it  has 
always  been  held  right  that  it  should  be, strictly 
construed*  It  is  enacted,  that  the  marriage  of 
Minors,  celebrated  without  consent  of  pareqts  or 
guardiaps,  as  specified  in  the  Act,  should  be 
invalid  **      All  the  circumstances,  however,  on 

which 


*  The  consent  of  parents  to  the  marriage  of  children,  in  pairia 
potestatCy  was  required  by  the  Roman  law.  •*  Nuptise  oonsistere 
**  non  possunt  nisi  consenduntomnes,  id  est  qui  coeunt-— quoram- 
«« que mpotestate sunt."  Dig.lib.23.  tit. 2.  §2.  Cod.S.tiuS.  ^2.5." 
The  early  councils  and  canons  of  the  Church  of  Rome  stxont^j 
upheld  the  same  principle.    But  it  was  relaxed  by  the  Cotmcii  of 

Tren^i 
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which  that   conclusion  depends,  must  be  fully   HoDOKmtoM 

proved*    The  onus  probandi  lies  on  the  party  ! 

suijng  to  annul  the  marriage,  who   must  prove  AthAug.n^^. 

clearly  not  only  the  minority,  but  also  the  want 

of  the  requisite  consent    In  the  present  case,^  both 

questions  arise.  It  appears  that  the  Husband  is  an 

Apothecary  of  the  Dispensary  at  Newcastle,  and 

that  t^he  Wife  is  the  Daughter  of  an  Exciseman 

of  that  place.    It  is  clearly  shewn,  that  Wilkie  was 

very  intimate  with  the  Father  during  his  life,  andt 

after  his  death,  with  the  Widow  and  her  Daughter^ 

who  received  many  kindnesses  and  much  assistance 

from  him.    This  fact  derogates  in  no  inconsiderable 

d^ree  from  the  testimony  of  the  Mother,  who 

has  taken  on  herself  to  deny  it,  though  it  is  incon- 

testibly.  proved  to  the  perfect  satisfaction  of  the 

jCourt.     It   is    admitted,   because  it  could   not 

be  denied,  that  the  connexion  commenced  with 

the  entire  approbation  of  the  Mother ;  that  Mr. 

:  Wilkie  was  considered  as  her  intended  son-in-law ; 

and  that  she  expressed  not  only  approbation  but 

anxiety  that  it  should  take  place  at  an  early  period. 

At  last  It  did  take  place,  by  virtue  of  a  licence 

obtained  on  the  oath  of  the  Husband,  in  which  he 

swears  that  the  yoqng  woman  is  of  age ;— ^there  is 

no  appearance  of  any  consent  on  the  face  of  that 

instrument    It  is  admitted,  that  she  wanted  only 

seventeen  days  of  being  of  full  age,  and  there  is 


Treaty  seas.  24.  and  not  considered  to  constitute  nullity.  Pothier, 
tit.  Mar:  part  4.  ch.  1.  sec.  2.  See  also  Bishop  Taylor  on  the 
Power  of  Fathers,  1 4  vol.  20 1 . 

The  Reformatio  Legum,  art.  4.  de  MaMmonio^  adopted  the 
principle  of  nuHity.  But  it  was  never  actually  established  in 
-this  country,  till  the  st.  26  Geo.  2.  c.  33.  accoiding  to  the  re- 
strictions thermn  contained. 

8  4  nothmg 


HoDOKiytow  bothincr  that  shetrs  i^hether  thftt  fttct  wM  kndim  to 
the  Husband  or  not ;  though  it  imty  reftsoinAiIy  be 


4^  Aug.  1795.  presumed,  that,  as  the  time  of  full  age  was  mi 

nearly  approaching  when  the  licence  was  taken 
out,  he  would  not  have  incurred  the  guflt  of  perjury 
for  any  such  object,  when  he  knew,  or  had  reason 
to  think  that  he  had  the  full  consent  of  the  Mother, 
tt  is  not  contended  that  any  particular  dissent 
was  then  signified ;  and  it  is  proved,  that  the  Mother 
was  in  the  habit  of  throwing  out,  in  conversation, 
that  her  daughter  was  of  age :  there  is  tfaer^Ofe 
teason  to  suppose  that  he  really  fltought  so. 

It  is  true,  however,  that,  if  the  fact  is  dearly 
proved,  the  Court  can  make  no  feicception  on  that 
account,  as  It  is  knerely  ministerial  in  declaring  the 
result.  In  a  case  so  clearly  proved^  I  ishall  abstaih 
!&pm  going  through  aU  the  evidence  on  that  point, 
ifince  I  shall  consider  the  i^uestion  of  consent  first ; 
<^if  tiiat  is  established,  al)  otlter  considerations  wUl 
^  superfluous.  Chi  that  part  <^  the  case  I  think 
the  evidence  19  sufficient. '  The  moDter  has  been 
eicamined;— it  appears  that  she  is  a  reluctant  wifc. 
Jiess,  and  has  deposed,  i^earfy  in  the  terms  of  tiie 
allegatiqn,  <<  that  she  did  Qot  give  consent  to  tiiis 
1*  marriage-^'  That  the  parent  is  a  material  wit- 
ness  is  not  to  be  denied ;  and  the  Couit  will  always 
]pay  due  attention  to  sutph  evidence ;  but  it  must 
attend,  at  the  same  time,  to  all  circumsbmces  re? 
fating  to  lite  credibility  of  the  evid^acef  to  the 
|irobat>3it^  of  the  circumstanoes  stated,  t^  (vedit 
of  the  person,  and  the  degree  of  support  or  cen- 
firmation  that  it  may  receive  from  the  testimony  of 
pthers* 

As  to  the  conduct  of  the  party,  if  the  ^piestiou 
depended  merely  on  that,  there  «  v^mag  evidence 

that 
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chat  her  heart  and  uund  ireat  alooff  with  this  ooOf   Hoi>a«i««<M 
nexioo.    The  man  Kvtd  on  terms  of  inthnacy  and  ' 

fiitodship  with  her ;  waa  admitted  into  her  fami-  ^th  Aug.  it94t 
Ijy  with  every  encouragement  to  his  addresses  ;  so 
diaty  if  there  was  any  tUuaUrfaction  entertained*  it 
mutt  ha(ve  been  upon  a  very  sudden  change.  It 
is  undoubtedly  true,  that  consent  may  be  rev 
tiQcted ;  since  the  parental  authority  continues  up 
to  the  time  of  marriage(>  This  principle,  howeveri 
must  be  taken  with  reafionable  limitations ;  for  it 
camiot  be  maintained  that  this  power  can  be  ar- 
bitrarily resuned  at  any  moment :  that  if  a  parent 
gives  conseot  on  Monday  for  a  marriage  the  next 
day,  and  it  is  deferred*  it  would  be  necessary  to 
renew  that  consent^  or  that  it  would  be  considered 
as  wearing  out  or  esfHring  by  mere  lapse  of  ashort 
iime.  TVhen  consent  has  actually  been  given,  it 
frill  be  necessfiry  tljat  dissent  aftmrards  should  be 
jdistinctly  expressei],  and  that  it  should  be  prove4 
•0  to  have  been  in  t)i^  clearest  manner  j  forit  woul4 
be  a  most  alarming  circumstance,  if,  from  mere 
brooding  diasatisfaption  in  the  mind,  not  expressedi 
t)ie  validity  of  a  marriage  to  whicli  consent  had 
once  been  given,  oould  be  attacked. 

These  4Mre  the  observations  whidi  I  think  myself 
justified  in  making  on  the  probability  of  the  trans* 
aation.  On  the  cre4it  of  the  witness  herself,  I  feel 
the  weight  of  the  observations  which  have  been 
iMMie ;  for  I  am  satiafted^  that  sbe  has  not  deposed 
with  that  regard  to  inqiartiality  an4  truth,  which 
are  necessary  to  place  her  before  the  Courts  in  the 
diaracter  of  a  pure  witness.  Then  taking  the  evi« 
dence  in  tiiis  view  of  its  own  improbability,  and  the 
credit  of  the  witness,  I  am  next  to  inquire  how  it  is 
aflbotod  by  the  other  evidence  in  the  cause.    Them 

is 
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HoDOKiifsmi   is  a  great  concurrence  of  evidence^  which  proves 
not  only  her  approbation^  but  the  anxiety  whidi 


4aiAug.  1795.  she  expressed  on  the  subject,  and  that  up  to  the 

very  moment  of  the  fact  of  marriage.  These  wit-* 
nesses  prove  the  expressions  of  satis&ction  by  the 
mother,  both  immediately  before  and  immediately 
after  the  ceremony. 

The  witness  Scape  says,  <*  that  about  a  fortnight 
^<  before  the  marriage,  the  mother  requested  himself 
<^  and  his  wife  to  intercede  with  the  daughter  to 
^<  marry  Wiltde^  and  expressed  her  disapprobation 
^'  of  her  conduct,  in   giving  encouragement  to 
<<  another  person ;  that  about  three  or  four  days 
^<  before  the  marriage,  he  infwmed  her  that  it  was 
<<  to  take  place,  and  that  she  expressed  her  satisfac- 
^^  tion  at  it,  and  said  '  that  it  ought  to  have  taken 
^<  place  long  before.'  **    It  appears,  therefore,  that 
she  was  informed  of  the  place^  of  the  time,  and  of 
the  person  by  whom  the  ceremony  was  to  be  per- 
formed, and  that  she  signified  her  approbaticm  at  the 
approaching  event.    Then  what  was  her  conduct 
immediately  after  the  ceremony  ?  She  drank  to  her 
son  and  daughter,  wished  them  health  and  happi* 
ness,  and  thanked  the  witness  and  his  wife  for  the 
trouble  which  they  had  had.     Mrs.  Scape,  if  her 
testimony  is  to  be  credited,  and  I  see  no  ground  of 
imputation,  confirms  her  husband.    She  deposes, 
that  ^^  about  a  week  before  the  marriage,   the 
''  mother  said,  that  Mr.  Wilkie  was  ill,  and  that 
'*  she  believed  he  was  made  worse  by  the  en- 
«  couragement  which  her  daughter  gave  to  an- 
'<  other  person  ;  that  she  desired  her  to  go  to  her 
«  daughter^  and  hear  what  she  had  to  say  for  her- 
^<  self,  ibr  she  was  desirous  that  she  should  be 
^  married,  and  the  sooner  the  better.    She  said; 

"that 
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*•  ihat  her  daughter  would  not  be  married  at  New^  hodokihsow 

O  -v.  WiLKlB. 

<^  castk^  but  at  some  distant  place ;   and  added,  — .—_ ^.^ 


"  that  if  it  could  not  be  at  Newcastle^  it  could  not  *«biii«.  179*. 
*'  be  any  where  better  than  at  Ovifigham  ;  that  the 
^^  mother  a^ked  when  the  marriage  was  to  be?  and 
«  that  the  daughter  toJd  her  the  day/' 

By  what  sophistry  the  mother  has  imposed  on 
her  own  mind,  is  to  be  collected,  I  think^ 
in  another  part  of  the  evidence.  She  seems  to 
have  thought  that  the  requisite  consent  was  a 
fprmal  act,  and  that  it  must  be  in  writing; 
since  she  told  her  eldest  son,  that,  though  she 
had  given  her  consent,  it  was  not  in  writing, 
and  no  one  could  prove  it.  She  told  Dr.  Clarke^ 
also,  that  neither  Wilkie  nor  her  daughter  had 
ever  asked  her  consent,  meaning  clearly  a 
formal  consent ;  but  that  if  they  had  asked,  she 
-should  have  given  it.  Then  how  can  the  Court 
adopt  the  suggestion  of  any  change  of  purpose  ?  I 
feel  that  it  would  be  perfectly  unnecessary,  and  that 
it  would  be  oppressing  and  encumbering  a  single 
fact  by  an  unmerciful  accumulation  of  evidence, 
if  I  was  to  go  through  the  depositions  of  other 
witnesses,  who  prove  a  conduct  totally  contradic- 
tory to  the  case  set  up.  I  think  there  was  clearly 
such  consent  as  is  sufficient  to  establish  the  mar- 
riage ;  and  that  if  I  was  to  pronounce  otherwise, 
I  should  invalidate  every  marriage,  in  which  there 
had  not  been  a  formal  and  written  consent. 

It  will  be  unnecessary  to  consider  whether  the 
young  woman  was  a  minor  or  not  j  I  will  therefore 
content  myself  with  saying,  that  if  the  consent  is 
proved,  as  I  think  it  is,  the  minority  is  not  proved 
on  the  evidence  adduced— -ojiposed,  as  it  is,  to  the 

contrary 
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unoKiwKk   contrary  dedantions  a&  to  the  tineof  hkth*    On 
ev^  part  of  the  ease^  then»  I  am  of  dpinkm^iat 


^jt¥i.ii9i.  there  ia  a  fatal  defect^-*OB  the  point  of  conaent-— 

by  opposite  evidence  ;  and  on  the  mtnori^>  in  the 
inaufficiency  of  proofs  which  would  restram  the 
Court  from  proncHincing  a  sentence  cf  nullity  on 
auch  evidence. 

The  Court  is  bound,  J  think,,  to  say  a  wofd 
or  two  on  the  conduct  of  the  cause,  whi^h  it 
'  would  not  be  decorous  to  pass  over*  There 
has  been  a  most  unwarrantable  attempt  to  ob- 
tain evidence  by  p«rchaae,  which  calls  for  m>fe 
than  mere  censure*  I  hold  it  to  be  my  duty  to 
reserve  it  for  further  can$iderati<MH  whether  m 
application  should  not  be  made  to  some  oHjofif 
Court  to  correct  an  attempt  of  this  nature^  whi<^  is 
highly  derogatory  to  the  administration  o(  justie^t 
and  whatt  if  passed  over  with  even  verbal  censoir^ 
may  draw  upon  this  Court  imputations  unfavourahfe 
to  the  purity  of  its  iHroceeding&. 

I  think  the  wife  has  failed  in  her  proof,  andlik^ 
wise  in  her  duty ;  and  I  can  only  hqpe,  that  it  has 
been  by  dome  unhappy  mistake  ^<me,  that  she  has 
been  led  to  attack  a  marri^e  bond,  which  the 
laws,  and  the  religicm  of  the  country,  hold  to  be 
perfectly  valid ;  and  that  she  will  see  the  necesaifty 
of  returning  to  her  duty  under  the  connei^Q  whidi 
she  has  fwmed* 


b^ita(S!faRit  omai  <»  uoKSxm.  a§g 


^^[^IS  yi9A  a  CBOfd  of  dtrerae^  by  reason  of  tW  ^t'm^  181^,1796. 
adukeiy  of  ibe  wife,  in  which  die  nerite  af  the  ^^JJ^Ad^toT" 
4EMe,  and  the  objections  arisksig  on  (be  e=mlepce»  ^^  ^<^  ^'^^ 
ju«  diacussed  at  lei^^  fay  the  Court*  j^rtiom  to  um 

evidence  orer* 
ruled. 

JoDEdiiaKT. 

Sir  WilUam  Scott^^^Hm  is  a  prioiceediiig  ior  a 
ine^iaration,  by  xeasoQ  of  adidtery,  instituted  by 
John  Elwc$j  Esq.  against  his  wife*  The  marriage 
ttook  filaoe^  in  17^1^  the  parties  ^cohabited  together^ 
M  it  should  appear,  ^pon  iemni  ^  nwtriiiioni^ 
affedion^  at  least  during  the  latter  part  of  their 
joint  residence,  until  September  1793,  when  coba^ 
bitation  ceased.  It  was  some  time  after  that  the^ 
€ausecoaiinenced  in  this  Court  Various  pleas  have 
been  given  in-^-^-a  libel  on  the  part  of  the  complain^ 
ant :  A  4efensi¥e  plea  wk  the  part  of  Mrs.  Elw0$^ 
a  plea  stating  a  rerdict  which  has  been  obtained  in 
an  action  at  common  law,  two  pleas  exceptive  to 
tlu3  credit  of  witnesses  cm  each  side,  and  one  aUe^ 
girtian  restrictive  of  the  credit  of  one  witaoiesfl^  ex^ 
Maioed  on  the  part  of  Mn.EtweSj  whose  credit 
had  been  impeached. 

The  ideas  have  been  thus  numerous  \  many  wit- 
nesses have  been  examined  ^  and  the  cause  has  been 
wrgued  with  much  zeal  and  industry.  The  Court 
has  been  called  i^pon,  by  more  than  one  admonj^ 
tidOy  to  apply  much  caution  in  the  determination 
of  this  cause.  I  hope  and  trust,  that  the  opinions 
wbiph  I  have  occasion  to  deliver  in  cases  of  this 
kiodf  afe  in  g^penl  formed  with  due  deliberation^ 
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slwbs  v.     and  a  sufficient  attention  to  the  obligations  of  that 
'  «    office  which  I  happen  to  fill.     Having  said  this,  I 


lathjii^  1796.  must  add,  that  in  very  feW  cases  have  I  had  less 

hesitation  and  fluctuation  of  opinion,  than  in  the 
present.     It  appears  to  me,  that  the  real  merits  df 
the  question  reside  in  few  particulars,  and  that 
these  particulars  are  not  liable  to  much  serious 
doubt  or  nice  observation,  and  that  they  lead  to  a 
conclusion  which  resides  at  no  great  distance  from 
such  premises.     There  are  many  parts  of  the  case 
which  unquestionably  are  pretty  remote,  but  those 
parts,  perhaps,  I  shall  not  find  it  necessary  to  travel 
into  with  any  minute  exactness.     The  persons, 
with  whom  Mrs.  Elwes  stands  charged,  are  two,  a 
Mr.  Egertofi,  and  a  Mr.  Harvey ^  persons,  it  should 
seem,  bred  to  the  law,  living  in  different  law  so- 
cieties.    There  are  several  articles  of  the  libel, 
given  on  the  part  of  Mr.  Ebces,  which  state  the 
commencement  and  progress  of  the  acquaintance 
which  this  lady  had  with  these  two  persons  from 
the  year  1791>  and  which  lasted  with  much  general, 
and,  it  is  contended,  with  much  suspicious  fami- 
liarity, till  the  time  when  he  separated  from  his  wife. 
The  latter  parts  of  the  libel  state,  what  in  our 
technical  language  are  called  approximate  facts,  or 
facts  from  which  the  legal  conclusion  of  adultery 
is  immediately  deducible. 

Upon  this  libel  four  persons  have  been  examined, 
and  the  whole  support  of  the  accusation  is  com- 
prized within  their  testimony  j  for  if  they  do  not 
prove  sufficient,  there  is  an  end  of  the  charge, 
nothing  farther  arises ;  on  the  other  hand,  if  they 
prove  sufficient,  they  will  establish  the  legal  con* 
elusion,  unless  the  legal  effect  of  their  testimony 
is  taken  off  by  something  which  either  destroys  it 

directly 
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directly  by  contradiction,  or  which  depreciates  it     elvxiv. 
by  diminution  of  the  credit  of  these  witnesses^  or      ^^"'   , 
defeats  it  indirectly  by  the  opposition  of  other  iathj«fyi796. 
&ctSy  consistent  with  these  in  point  of  truth,  but 
leading  to  a  different  legal  conclusion ;  such  as  a 
connivance,  and  still  more  an  active  seduction  on 
the  part  of  the  husband,  before  the  injury  was 
committed,  or  a  condonation  of  it,  after  it  came  to 
his  knowledge.    Three  of  the  mtnesses  are  exa- 
mined to  general  familiarities  and  specific  facts ; 
one  to  general  familiarity  only. 

It  has  been  truly  observed  that  the  libel  goes  a 
considerable  way  beyond  the  proofs;  facts  are 
charged  which  can  hardly  be  said  to  be. proved  at 
all  in  the  manner  they  are  stated  in  the  libel ;  and 
there  are  other  facts  which,  upon  the  evidence, 
turn  out  to  be  sh'ght  and  insignificant.     Having 
said  this,  I  may  add  it  is  no  mo^e  than  may  be  said 
in  almost  every  case  of  this  nature.     Hie  com- 
plainant states  his  case  from  information  and  re- 
port, and  in  these  matters,  of  mere  general  circum- 
stance and  habit,  there  is  much  room  for  misappre* 
hension,  and  for  over-coloured  description.  *  It  is 
a  matter  of  daily  observation  in  such  cases,  that 
circumstances  find  their  way  into  the  libel,  which, 
upon  further  examination,  do  not  carry  with  them 
Hiuch  serious  importance ;  but  it  is  a  different  ques- 
tion, whether  there  is  not  sufficient  proved,  upon 
this  head,  to  excite  the  alarm  of  the  Court,  and  to 
prep^e  it  for  the  reception  of  evidence  that  may  be 
more  directly  demonstrative  of  guilt  The'general 
evidence,  I  think,  has  that  effect ;  and  I  state  the 
result  of  it  without  exaggeration,  when  I  say  that, 
to  my  mind,  the  following  particulars  seem  to  be 
sufficiently  established.  That  Mrs.  Elwes,  a  married 

lady, 
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ELWRf ».     }ady,  did  admit  these  two  yowag  men  to  Iier  m*- 
ciety^  in  a  oiaaner  that  i»  not  free  from  auspicioit 


imhJufy  1796.  mid  cdnsUre.  They  were  not  absolutely  unknown  tor 
her  husbandf  but  they  had  no  ifOtimate  acquainta- 
nce With  him ;  they  were  rardy  in  his  Gompaoy; 
their  society  -ww  never  cultivated  in  any  degt ee  by 
biin»  nor  was  it  in  any  mantter  recotnmetided  by 
him  to  his  wife,  However»  in  his  absenbep  they 
visited  her  with  great  frequency  and  familiarity;  it 
iqppears  that  they  were  each  of  them  separate  and 
alone  with  her  in  the  afaaence  of  the  husband ; 
thiU;  they  breakfasted  and  dined  with  her  alone  ; 
that  she  occasionally  called  upon  them  ia  fheir 
Chambers ;  and  that,  when  she  met  them  iii  the' 
street,  she  got  out  of  her  carriage^  and  ordeted  it 
to  wait,  or  dismissed  it  entirely,  and  continued  txy 
walk  with  them ;  that  she  rode  out  with  them,  and 
they  Wilted  for  Iier  at  the  end  of  the  street,  and 
that  Alt  ordered  her  servants  to  conceal  from  bar 
husband  their  having  been  in  her  society;  tiii^t 
ahe  paid  the  t<d:op»kes  hersrif,  or  ordered  them  tf> 
he  paid«  m  ord^r  to  carry  on  the  deception ;  inr 
'short,  that  ifee  passed  much  of  her  time  withf  ikem, 
not  only  unknown  to  her  husband*  but  with  an^ 
aniaety  that  it  should  ^ontinu^  unf^wm  to  him, 
and  with  a  d^igree  of  seereey  and  dandestini^  i^ 
meeting  him»  which,  if  it  is  not  criminal  in  iteeU; 
is  so  closely  cowected  with  such  habits,  as  to  give 
a  high  degree  of  credibiJily  to  any  thing  more 
grossly  criminal,  that  is  stated  to  be  the  rew}t« 

Having  tak^n  this  general  view  of  th^  evid^moe 
of  the  sort  of  familiarity  which  SMl^sist^ed  between 
these  gentlemen  and  this  lady,  I  ownot  i^it  think 
lAiat  it  goes  much  beyond  ihos0  limits  whioh  even 

the  jQ^vs  ^  the  world  allow  in  auch  ew$i  and 

if 
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if  a  wife  will  form  connections  of  this  nature,  and      E^-wis  v. 
will  cultivate  them  in  this  manner,  I  cannot  think       ^""'"' 


sh^  has  much  right  to  complain  of  the  want  of  uxhJui^  i7.>6, 
candoi^r  in  her  husband,  or  in  the  world,  if  suspi- 
cions  are   entertained   extremely*  to    her   disad- 
vantage.    With  respect  to  the  freedom  regarding 
these  gentlemen,  which  I  think  no  man  can  state 
to  be  consistent  with  the  duties  of  sincerity  towards^ 
the  husband,  and  with  those  duties  of  caution  and    ' 
prudence  with  respect  to  other  men,  vihich  the 
character  of  a  wife,  even  in  the  most  relaxed  ap- 
prehensions,  impose  upon   a  married  woman,— »• 
enough  is  proved,  in  this  stage  of  the  case,  to  ren- 
der  highly  credible  any  evidence  of  a  more  sub- . 
9tantive  nature  which  I  may  find  in  the  progress 
of  the   cause.     Some  contradictions  have   been 
attempted  to  be  pointed  out  in  the  evidence ;  but 
they  are  not  of  that  nature  which  in  any  degree 
destroy  the  proper  harmony  of  the  witnesses. 

The  evidence  is  comprised  in  the  examinations 
jtaken  upon  five  articles  of  the  libel :  I  shall  only 
state  particularly  those  which  are  supported  by  con- 
current testimony.  The  eleventh,  which  stands 
upon  the  single  evidence  of  ColUcottj  and  in  which 
an  anachronism  has  been  pointed  out,  is  to  this 
efiect :  **  That  one  evening,  about  seven  o'clock, 
"  towards  the  end  of  the  year  1792,  as  he  was  over 
the  stables  belonging  to  his  master's  house,  he 
looked  through  the  window  into  the  back  par- 
"  lour,  and  he  then  saw,  by  the  light  of  a  candle, 
"  Sarah  Elrves  and  Mr.  Egertoh  alone  together  in 
"  the  said  room ;  that  he  saw  Mr.  Egerton  kiss  his 
**  mistress  several  times,  and  take  other  indecent 
•*  familiarities  with  her  j  that  he  Continued  look- 
"  ing  at  them  for  about  fiye  minutes,  and  then 

T  •*  went 


fC 
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elwes  «.      «  went  away/*    The  next  article  stands  likewise 

'       upon  his  single  testimony ;  for  he  says,  "  about 

13th  jiify  1796.  «  five  in  the  evening  of  the  18th  of  Augtcst  1794» 

"  he  went  up  into  the  same  room  over  the  stables, 
"  and  that  he  very  plainly  saw  Mr.  Harvey  sitting 
<'  upon  a  sopha  in  the  room,  and  his  mistress  sitting 
<<  in  a  chair  close  to  him,  leaning  her  head  towards 
'*  him,  and  that  apparently  she  kissed  him  several 
"  times :  he  mentions  several  other  acts  of  gross 
"  familiarity ;  that  he  continued  his  observations, 
"  and  saw  Mr.  Harvey  and  his  mistress  clojse  to- 
*^  gether  on  the  sopha ;  that  she  kissed  him  several 
<^  times,  and  that  they  continued  upon  the  sopha 
"  for  some  minutes."  I  suppose,  on  this  evidence, 
I  need  say  no  more  than  that,  if  it  is  credited, 
the  facts  are  of  a  nature  from  whence  the  legal 
presumption  of  adultery  may  be  inferred. 

My  observation,  however,  ought  particularly  to 
be  directed  to  those  facts  on  which  I  have  the 
benefit  of  concurrent  testimony,  viz.,  on  the  thir- 
teenth, fourteenth,  and  fifteenth  articles  of  the 
libel.  Upon  the  thirteenth  article  CoUicott  deposes, 
that  "  on  the  2lst  of  August  1793,  in  the  morning, 
*^  as  he  thinks,  suspecting  that  there  was  some- 
**  body  with  his  mistress,  he  went  up  into  the 
"  room  over  the  stables,  and  saw  Mr.  Harvey  and 
**  his  mistress  sitting  close  together  on  the  sopha ; 
<'  he  saw  them  kiss  each  other  several  times^  and 
his  mistress  sit  on  Mr.  Harvey^s  knee ;  that  be 
continued  looking  at  them  for  about  twenty 
'*  minutes ;  and  after  quitting  the  place  for  some 
**  minutes,  he  returned  again,  and  saw  them  still 
**  in  the  same  room  alone  together,"  when  he  saw 
a  great  deal  more  familiarity,  which  it  is  not  ne- 
cessary for  me  to  repeat.  This  witness  is  sup- 
ported 
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ported  by  the  testimony  of  John  Taylor  upon  this     ^^\'/' 
article,  and  he  deposes,  that  <<  on  that  day  of  the  ' 


month  of  August^  as  he  was  in  the  stables,  he  ^^^  ^'^^  »5'9«« 

was  called  up  stairs  by  the  groom,"  a  circum- 
stance which  is  adverted  to  by  the  other  witness ; 
"  that  he  then  saw  Mr.  Harvey  and  Mrs.  Ebwes 

together  alone  in  the  drawing-room,  and  Mr. 

Harvey  lying  on  the  sppha  therein,  and  Mrs. 

Elwes  sitting  in  a  chair  close  to  him ;  that  he 

saw  them  kiss  each  other,  and  Mr.  Harvey  laid 
''  his  hand  upon  her  neck  ^  that  being  under  the 
"  necessity  of  getting  his  carrig^e  ready,  he  went 
"  away." 

Now,  Mrith  respect  to  the  -  contradictions  that 
counsel  have  endeavoured  to  point  out  in  this  evi- 
dence, it  has  been  urged  that  one  of  the  witnesses 
states,  that  it  was,  as  he  best  recoUects,  in  the 
morning ;  the  other,  that  it  was  in  the  evening; 
but  I  think  both  these  witnesses  may  speak  true, 
speaking  at  this  distance  of  time,  and  with  a  want 
of  precision  which  they  both  avow.  The  differ- 
ence, in  that  respect,  will  not  materially  affect  the 
substance  of  their  testimony.  It  is  said,  that 
Taylor  was  not  there  on '  the  second  occasion. 
Taylor  is  certainly  not  examined  upon  that  article 
of  the  libel,  though  he  is  vouched  as  being  present ; 
whether  there  is  a  mistake  in  that  respect,  I  do  not 
know ;  but  I  am  satisfied  upon  the  evidence  that 
they  were  present  at  one  of  the  times  stated  in  one 
of  these  articles  in  society  together,  and  that  they 
did  see  what  they  jointly  depose. 

The  14th  article  states  a  subsequent  fact  to  have 
passed  when  Collicott  and  Taylor  were  together,  to 
which  the  former  deposes,  that  **  on  the  2d  of 
^*  September^  being  in  the  stables,  he  went  up  stairs, 

T  2  **  and 


^ 
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Elwbs  ». 
Elwes. 


^^  and  plainly  saw  his  mistress  sitting  upon  a  gentle* 
<<  man's  knee  on  a  sopha,  and  saw  him  kiss  her 
1 8th  Jii/y  1796.  ^f  several  times,  and  pull  her  about,  and  take  other 

<*  freedoms  with  her ;  that  he  called  up  his  fellow 
'*  witness,  John  Taylor^  and  a  Mr.  Wildt  and  that 
*^  they  all  saw  the  familiarities  described/'  John 
Taylor  is  examined  upon  this  article,  and  deposes, 
^  that  he  looked  into  the  same  room,  which  is  the 
^<  back  drawing-room,  that  he  there  saw  them  alone 
'^  together,  that  he  saw  them  kiss  each  other  several 
<*  times,  and  Mr.  Egerton  take  Mrs.  Ehoes  round 
<^  the  waist,  and  that  after  being  some  minutes 
"  together,  they  went  out  of  the  room," 

It  was  observed,  that  the  facts,  to  which  these 
witnesses  depose,,  are  not  precisely  and  identically 
tlie  same  ;  *that  the  situation  and  attitudes  of  the 
parties,  as  related  by  one  of  the  witnesses^  are 
different  as  related  by  the  other.  It  seems  a  suffi- 
cient  answer  to  that  to  observe,  that  the  parties 
.  were  a  considerable  time  together ;  that  the  ol>- 
servations  were  made  at  different  intervals^  and 
that  all  the  attitudes  spoken  of  are  qjusdem  generis, 
and  such  as  lead  to  a  conclusion,  that  the  &cts 
followed,  to  which  such  gross  familiarities  are 
natural  preludes :  The  variations  are  no  other 
than  may  be  expected  to  take  place  in  such  an 
interview.  The  last  criminal  fact  is  stated  ou  the 
fifteenth  article,  which  is  deposed  to  by  ColUcott^ 
supported  by  another  witness  of  the  name  of  Lings^, 
He  says,  "  that,  on  the  15th  of  September^  Mn 
''  Elwes  set  off  in  his  carriage  for  his  country 
<<  house,  leaving  his  wife  then  ill  in  bed  i  that  about 
<<  ten  minutes  aft;er  his  master  was  gone,  Elizabeth 
**  Plumb  went  out,  and  remained  for  about  ten 
^^  minutes,  and  that  half  an  hour  afterwards^  he 

9  «♦  being 


.     CONSISTORY  COURT  OF  LONDON.  277 

••  being  in  the  street,  saw  Mr.  Harvey  come  to  the     e«-^««  »• 
"  door,  who  was  let  in  by  some  person,  without  ^ 


«  either  ringing  the  bell  or  knocking ;  that  he  went  ^^^  ^^  1796. 

^^to  the  room  over  the, stables,   and  from  this 

<<  station  his  observations  were  of  a  similar  nature 

^*  to   those  already  noticed  by  the  Court*'    In 

corroboration  of  this,  Ann  Ijings   is  examined, 

and  deposes, ''  that  between  twelve  and  one  o'clock 

•*  on  Sunday  the  15th  of  September,  her  master  set 

<^  off  from  his  house  in  London;  that  Williams  went 

<^  out  of  the  house  and  returned ;  that  witness 

*<  went  into  the  stables,  being  called  by  Collicott ;  • 

*•  that  she  saw  very  plainly  Mr.  Harvey  and  her 

*'  mistress  sitting  alone  in  the  room  close  to  each 

^*  other,  Mr.  Harvey  having  his  hand  either  round 

^  her  waist  or  neck,  and  saw  those  familiarities  pass    . 

**  between  them  repeatedly.'* 

Now,  looking  at  this  evidence  of  Collicott  and 
Tn^hr,  and  admitting  the  possibility  of  a  mistake, 
in  one  of  those  witnesses,  with  respect  to  the  time 
of  day  and  evidence,  I  should  surely  carry  that 
caution,  which  has  been  so  strongly  recommended 
to  me,  to  a  degree  of  absurd  and  unreasonable 
scrupulosity,  if  I  did  not  conceive  that  they 
necessarily  drew  with  them  the  conclusion  that 
these  parties  were  living  in  a  criminal  intercoiu^se 
with  each  ether.  I  suppose,  no  man,  who  hears 
this  evidence  stated,  and  gives  credit  to  it,  can 
think  that  I  ought  to  stop  short  where  the  wit- 
nesses stop,  and  not  go  the  length  of  supposing  that 
something  passed,  which  the  witnesses  have  not 
literally  described.  Upon  the  effect  of  the  evi- 
dence no  sufficient  question  can  be  raised.  Two  ex- 
ceptions, however,  have  been  taken  to  its  sufficiency  i 

T  S  First, 
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elwes  0.      First,  that  the  witnesses  themselves  do  not  go  the 
length   of  venturing  to  state,  that  the   criminal 


13th  Jii/y  1796.  fact  did  take  place.     Secondly,  that  a  witness  is 

vouched,  as  having  been  present  upon  several  of 
these  occasions,  a  Mr.  Wild,  who  has  not  been 
examined  in  the  cause. 

With  respect  to  the  first  objection,  I  take  it  to  be 
a  position  perfectly  new,  that  the  Court  is  bound  by 
the  defective  apprehension  of  the  witnesses.  It  is 
the  business  of  the  witnesses  to  relate  facts  and  not 
to  draw  inferences:  that  is  the  business  of  the 
Court ;  and  it  would  be  a  monstrous  proposition 
indeed  to  assert,  that  the  merits  of  a  case  of  this 
nature,  are  to  depend,  not  upon  the  narrative,  but 
upon  the  logic  of  the  witnesses.  Undoubtedly  the 
libel  must  plead  the  conclusion  of  adultery,  because 
unless  it  is  pleaded,  non  constat  that  it  may  not  be 
an  action  for  mere  solicitation  of  chastity.  But  if 
the  party  does  aver  it,  and  he  proves  only  proximate 
acts,  he  proves  unquestionably  the  whole  of  his 
averment  in  the  libel. — ^If  a  witness  stops  short,  and 
declines  or  omits  to  state  his  belief  of  the  ultimate 
consummation  of  the  act,  it  is  very  true  that  the 
Court  is  put  upon  its  guard  to  see  whether  there  is 
any  ground  for  a  scepticism  of  that  nature :  but  if 
the  Court  sees  that  the  facts  are  of  such  a  nature,  as 
will  justifiably,  and  almost  necessarily,  lead  to  the 
conclusion ;  the  scepticism  of  the  witness,  even  if  it 
really  exists,  signifies  nothing.  The  Court,  repre- 
sentiug  the  law,  draws  that  inference  which  the 
proximate  acts  unavoidably  lead  to  j  and  therefore 
if  the  witnesses,  even  in  this  case,  hesitated  and 
paused  about  drawing  that  conclusion,  I  should 
not  conceive  myself  in  any  degree  limited  by  their 

hesi- 
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hesitation  upon  that  subject.  *   The  fact  however  15     ^LWEt ». 
this,  the  witnesses  are  not  examined  at  all  as  to- 


their  belief:  An  interrogatory  is  simply  put  to  lathjwy  i79<r. 
them^  whether  they  will  take  upon  themselves  to 
swear  positively  that  the  fact  of  adultery  has  been 
committed?  They  conceiving,  I  presume,  that 
they  were  bound  to  speak  to  their  observation,  and 
not  to  their  belief,  have,  in  answer  to  that  question, 
simply  deposed — that  they  cannot  take  upon  them- 
selves positively  to  swear  that  the  fact  of  adultery 
had  been  committed;  meaning  thereby  nothing; 


*  The  nature  of  the  evidence,  on  which  cases  of  tins  desciiption 
have  been  universally  considered,  is  stated  by  Commentators  in  the- 
following  terms : — ^Et  ratio  est,  quia,  cum  adulterium  sit  ex  iUis 
criminibus,  quae  in  abdito  loco  &  omnino  occulto  admittuntur,  est 
difficillimum  probare,  nee  vere  probari  potest,  sed  ex  probationi- 
bus  petitis  et  presiunptionibus  concluditur.  Unde  fit»  ut  non  tarn 
exacts  probationes  petendse  sunt,  ac  in  aliis  criminibus,  quae 
oeulis  patent,  palamque  perpetrantur. 

Sed  non  sufficit  qusecumque  suspicio  probabilis,  sed  desi^ 
deratur  siupicio  violentat  quia  haec  sufficit  ad  condemnandum. 
Est  tamen  cognitum  certitudine  morali,  et  ex  urgenti  praesump- 
tione,  quae  virum  prudentissimum  ad  judicandum  adulterium  in-f 
duceret.    Sanchez,  lib.  x.  disp.  12.  p.  374. 

Est  siquidem  fomicatio  et  adulterium  de  genere  horum  delic- 
torum  quae  clam  et  abdit^  solent  perpetrari,  ut  vix  de  lis  certo> 
constare  vel  probatio  eorum  indubitata  adduci  queat — Quare  in 
occulds  ^usmodi  delictis  probatio  conjectura  pro  concludenti 
habetur — ^Neque  criminis  certitudo  alia  requiritur  quam  quae 
haberi  potest.   Caip^otntu,  Definit  Eccl.  lib.  ii.  tit.  12.  Def.  209. 

Non  enim  potest  ver&  dici  foeminam  adulterii  ream  esse  ex  sola 
suspicione,  ita  ut  suspicio  ilia  pro  crimineadsumatur ;  bene  tamen 
pro  judicio  et  argumento  adulterii,  ex  quo  vehementer  suspecta 
sit,  eaque  suspicio  violenter,  arbitrio  boni  viri,  vel  indubitata 
existimetur.  Ex  his  vero  praesumptionibus,  quandoque  fertur  in 
dvilibua  diffinitiva  et  ordinaria  sententia  quandoque  edam  in  cri- 
nunalibuft.    Covaruvias,  torn.  L  p.  197. 

T  4  more^ 


S80  CASES  DETEBldlNBD  IN  TUB 

elweb  v.     tnore  than  this,  that  no  fact  of  that  kiod  had.  passed 

El  WES 

under  the  observations  that  they  had  the.opportu^ 


laih  July  1796.  nity  of  making. 

The  other  objection  is,  that  a  third  witness  is 
vouched,  who  is  not  produced  and  examined  in 
the  cause. — In  the  first  place,  it  is  by  no  means 
necessary  that  every  person,  who  was  present  at  a 
transaction,  should  be  produced  by  the  party  who 
prefers  the  charge  :  Even  the  cautious  jealousy  of 
our  law  e3tablishes  facts  of  this  kind  by  the  testi- 
mony of  two  witnesses  at  the  utmost    That  there 
could  be  any  intention  to  dissemble  the  presence 
of  this  witness,  or  to  withdraw  him  from  the  know- 
ledge of  the  Court,  cannot  be  suggested ;  because 
he  is  vouched,  by  name,  by  the  witnesses  who  are 
examined ;  and  [  cannot  help  thinking  that  it  is  an 
observation,  which  does  not  merit  to  be  treated 
with  that  degree  of  slight  which  was  thrown  upon 
it,  that  it  was  perfectly  within  the  power  of  the 
other  party  to  have  produced  this  witness,  in  sup- 
port of  their  allegation  of  a  conspiracy, — seeing  that 
this  witness  was  present  at  the  transaction,— -seeing, 
that  he  is  so  described  to  be  in  the  presence  o( 
these  witnesses,— seeing,  that  if  these  transactions 
did  not  pass,  in  the  manner  they  have  described, 
that  Mr.  Wild  could  have  given  a  most  effectual 
^  contradiction ;  for  although  I  admit  that  originally 

it  was  not  necessary,  nor  in  any  degree  proper,  that 
this  witness.  Wild,  should  have  been  produced 
on  the  part  of  the  defendant,  yet  in  these  circum- 
stances I  cannot  but  feel,  that  there  was  every  call 
of  propriety  and  prudence,  if  they  are  sincere  in  the 
belief  that  these  transactions  did  not  pass  in  the 
way  they  are  stated,  to  produce  Mr.  Wild  for  the 
purpose  of  giving  that  contradiction.    To  say  that 

it 
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it  would  be  giving  the  other  party  the  benefit  of  a     Ei-wst  v. 
CX088  examination  is,  in  other  words,  in  my  appre- 


hension to  say  only  this»— that  there  was  reason  to  lacbjn^  i79«. 

be  afraid  of  the  possible  disclosure  of  the  whole 

ease ;   because,  if  the  case  was  what  they  state, 

that  this  was  mere  fabrication  and  conspiracy,  to 

be  sure  nothing  which  Wild  could  depose,  either 

in  chiefs  or  upon  interrogatories,  could  be  attended 

with  any  considerable  degree  of  hazard. 

I  am  of  opinion  therefore  that  there  is  no  ground, 
in  point  of  law^  to  object  to  the  sufficiency  of  evi- 
dence. These  witnesses  depose  with  satisfactory 
precision  as  to  time ;  they  depose  with  sufficient 
harmony  with  respect  to  circumstances,  and  the 
^ect  of  their  testimony  is  complete.  I  am  of 
c^inion  then,  that  unless  there  are  objections  to  the 
sufficiency  of  the  witnesses  themselves,  the  evi- 
dence cannot  be  pronounced  to  be,  in  any  view  of 
it,  deficient.  Now  is  there,  or  is  there  not,  any 
ground,  in  pcnnt  of  &ct,  upon  which  reasonaUe 
objections  can  be  constructed  to  the  sufficiency  of 
these  witnesses?  If  such  objections  exist,  they 
must  arise  either  out  of  their  general  character,  or 
out  of  their  depositions,  or  from  their  conduct  on 
this  particular  transaction. 

With  respect  to  the  general  characjter  of  the 
witnesses  in  this  case  I  must  observe,  that  they 
are  all  three  of  them  totally  unimpeached :  they 
stand  before  theCourt  with  reputations  undiminished 
in  point  of  general  credit ;  and,  upon  those  grounds 
are  entitled  to  a  favourable  reception,  as  any  wit* 
pess  who  appears  in  any  Court  whatever.  To  two 
of  these  witnesses,  Taylor  and  Lings^  nothing  is 
imputed,  as  affecting  their  general  character  j  and 
nothing  arises  from  the  other  two  sources  of  possi- 
ble 
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EtwEst;.     ble  discredit,  either  from  their  depositions,  or  their 
'      particular  conduct  in  this  transaction ;  for,  as  to 


a^Juiy  1796.  the  declaration,  made  by  Collicott^  respecting  him- 
self and  Tin/lor^  supposing  that  declaration  to  be 
established,  it  may  be  very  good  evidence  to  affect 
himself,  but  can  in  no  degree,  and  by  no  fairness 
of  conclusion,  in  any  manner,  implicate  the  other. 
The    only  person    then    to   whom    attentioi^ 
has  been  cadled,  in  the  way  of  an  unfavourable 
attack  upon  the  weight  of  his  testimony,  is  the 
witness  ColUcottj  and  to  his  evidence  various  ex- 
ceptions have  been  taken.     It  is  said  that  he  de- 
poses very  strongly  in  chiefs  but  that  much  of  the 
force  and  effect  of  his  deposition  is  invalidated  by 
concessions  and  retractations  upon  the  interroga- 
tories.  Now,  looking  at  the  evidence  which  he  has 
given  in  these  two  different  forms,  I  am  not  by  any 
means  prepared  to  say,  that  he  has  deposed  in  a 
malignant  and  an  uncandid  manner.  It  is  very  true, 
that,  upon  the  libel,  he  omits  som;e  circumstances- 
which  are  stated  upon  the  interrogatories ;  but  this 
is  no  more  than  happens,  and  usually  happens,  ac- 
cording to  the  mode  in  which  our  examinations  are  • 
taken.    The  attention  of  the  witness  is  naturally 
elicited  by  the  circumstances  stated  in  the  allega- 
tion ;  to  these  he  adverts,  and  frequently  neglects 
or  declines  travelling  into  other  occurrences  than 
those  particularly  stated  —  but  that  these  circum- 
stances were  dissembled  with  any  malignant  intent, 
I  cannot  believe ;  because  he  expressly  disclaims,  in 
the  history  which  he  gives  of  the  behaviour  of  the 
parties  towards  each  other,  upon  these  occasions, 
observations  of  any  thing  indecent  or  immodest.  He 
says  that  he  did  not,  at  these  particular  times,  see 
any  thing  inconsistent  with  the  duty  of  Mt^Eiwes. 

The 
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The  second  objection  is  undoubtedly  of  a  more     elwe«  v, 
forcible  nature,  that  he  has  made  declarations  of  a .^ 


very  alarming  sort ;  that  he  has  declared,  that  he  lathjuzy  179^. 
would  bear  testimony  against  his  mistress  for  the 
purpose  of  ruining  her ;  that  he  had  received,  or 
been  promised  to  receive,  a  considerable  bribe  for 
this  purpose ;  that  he  was  actuated  by  motives  of  ma« 
lignity,  as  well  as  interest,  nay,  that  he  complained 
of  her  want  of  generosity :  that,  if  she  had  acted  in 
a  different  manner  towards  him,  he  would  have  been 
ready  to  give  a  very  different  testimony.  Now  I  can- 
not, in  my  place,  but  notice  that  this  evidence  has 
been  very  unfairly  introduced.  The  allegation  was 
admitted  upon  the  express  ground,  that  these  de- 
clarations had  been  made  subsequent  to  the  insti- 
tution of  thi3  suit.  If  they  had  not  been  so  made, 
unquestionably  they  ought  to  have  been  pleaded 
before,  because  they  are  matters  not  so  directly 
arising  out  of  his  deposition,  as  they  are  destructive 
of  his  general  credit.  It  was  perfectly  within  the 
knowledge  of  one  of  the  parties  that  this  man  was 
to  be  produced,  and  to  what  articles  he  was  to  be 
examined;  and  if  he  made  these  declarations 
within  the  knowledge  of  the  person  proceeded 
against,  surely  the  consequence  ought  to  have  been 
that  she  should  have  pleaded  these  facts  before, 
and  not  have  waited  till  after  publication  of 
this  matter ;  it  being  of  that  nature,  which,  in  its 
general  effect,  is  constantly  and  properly  so 
pleaded. 

It  was  more  incumbent  in  this  case  that  this 
allegation  should  have  been  given  at  that  time, 
because  it  connects  itself  with  the  suggestion  of  a 
conspiracy.    It  is  pleaded,  in  the  defensive  allega- 

tion. 
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£j.w«t  t;.     tion  of  Mrs.  EkoeSf  that  the  whole  of  this  charge  is 
^^'      a  matignant  fabric^tioii ;  it  would  then  again  have 


i  9th  jM/y  1796*  corre9ponded  with  her  general  course  of  defence, 
and  fortified  and  proved,  in  the  strongest  manner, 
the  general  plea,  that  the  whole  of  the  evidence 
was  the  fruit  and  result  of  this  wicked  combination. 
However,  the  fact  is,  that  it  is  jiot  produced  untillong 
after  the  publication  of  the  evidence.  When  I  lookat 
the  witnesses,  who  are  examined  in  support  of  it,  I 
find  that  Plumb,  and  another  witness,  expressly«tate 
that  the  fact  was  known  to  them,  of  these  decla- 
rations being  made,  long  before  the  institution  of 
the  suit  The  declarations  were  made  at  the  time 
they  lived  together  in  the  service  of  the  parties. 
The  otlier  witness,  DowUng,  sj^ks  in  a  similar 
manner  with  respect  to  most  of  the  declarations ; 
but,  she  says,  ^'  that  she  does  not  know,  whether, 
«  before  the  examination  of  CoUicott,  in  the  action 
**  at  common  law,  or  in  tliis  case,  he  did  declare, 
though  she  thinks  it  was  since  ihe  separation,  at  her 
own  lodgings,  that  he  knew  no  harm  of  his  mis- 
tress, and  that  if  she  had  been  generous,  he  would 
<<  npt  have  troubled  his  head  about  the  matter.'' 

Then  all  the  declarations  that  are,  in  any  manner, 
proved  to  have  been  subsequent  to  this  suit,  are 
proved  in  the  loosest  way, — ^merely  common  de- 
clarations that  he  said  <*  he  knew  no  harm  of  his 
'*  mistress,  and  that  if  she  had  been  generous,  he 
''  would  not  have  interfered  in  if  In  the  first 
place,  it  is  to  be  observed  he  has  been  interrogated, 
apd  he  admits  tliat  he  did  say  this,  '<that  if  his 
<<  mistress  had  treated  her  servants  with  kindness, 
''  they  would  probably  not  have  troubled  their  heads 
''  about  the  matter/'    Now,  it  is  not  at  all  unlikely 

that 
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Elwbs  v. 

ELITEft. 


that  this  declaration,  which  is  very  far  short  of  the 

other,  might,  ill  the  apprehension  of  the  witness, 

have  been  mistaken  for  it,  and  that  he  had  said, —  "*  ^"^^  ^''•^* 

« that  he  should  not  have  entered  into  the  business 

■ 

*<  at  all,  if  his  mistress  had  conducted  herself,  in 
<*  the  usual  manner,  towards  her  servants/' 

The  next  declaration, — ^that  he  knew  no  harm 
of  her,  he  positively  disclaims,  and  swears  he  never 
did,  upon  any  occasion,  make  a  declaration  to  that 
effect.  Then  I  have  the  oath  of  one  witness 
against  the  oath  of  the  other.  It  is  credit  against 
credit,  and  it  is  for  me  to  determine,  whether, 
upon  the  single  credit  of  this  witness,  I  am  to  pro- 
nounce that  this  man  has  contradicted  that  depo- 
sition which  he  has  given  most  solemnly  upon  his 
oath.  The  remaining  declarations,  which  are 
stated,  are  certainly  of  a  very  malignant  and  of  a 
very  alarming  aspect.*  But  if  1  look  either  to  the 
substance  of  the  declarations,  or  all  the  conduct 
of  the  parties  respecting  them,  it  is  quite  incredible 
that  such  should  have  been  made.  He  is  first  Re- 
presented to  have  stated,  that  he  came  into  the 
service  of  the  family  without  a  character :  The 
direct  contrary  of  this  is  proved  in  the  most  com- 
plete manner;  and  that  he  had  a  character,  is 
sustained  by  the  declaration  of  his  former  master. 
Why  should  a  man  discredit  himself,  by  a  false-  • 
hood  of  this  species ;  or  why  should  he  represent 
himself  coming  without  recommendation,  when  he 
came  with  the  usual  recommendation  of  a  servant? 
That  he  should  misrepresent  himself,  and  vilify 
his  own  history,  must  be  thought  a  little  extra- 
orittnary,  and  an  unnatural  circumstance. 

Next,  with  respect  to  these  declarations,  let  me 
look  at  the  conduct  of  the  parties,  and,  first,  to  the 

conduct 
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elwes  v.     conduct  of  this  man ;— that  he  should,  in  a  public 
and  unreserved  manner,  relative  to  the  history  of 


i«th7ic/y  1796.  a  suit,  which  was  at  that  time  pending,  or  likely 

to  be  instituted  in  a  court  of  law,  state  himself  to 
be  a  person  guilty  of  the  most  malignant  and  cor- 
rupt falsehoods ;  that  he  should  put  it  in  the  power 
of  every  person,  who  heard  these  declarations,  to 
counteract  them ;  that  he  should  do  all  this,  is, 
upon  the  face  of  it,  not  consistent  with  the  com- 
mon course  of  human  behaviour. 

On  the  other  hand  let  me  view  the  conduct  of  the 
parties  to  whom  these  conversations  are  addressed ; 
—  and  particularly  of  Mrs.  Plumbj — a  person  to 
whom  I  suppose  I  do  no  injury,  when  I  state,  that  she 
bears  a  very  high  degree  of  attachment  to  all  the 
interests  of  her  mistress ;  that  she  has  all  the  zeal, 
that  a  favourite  servant  may  be  supposed  to  have, 
for  the  reputation  of  that  mistress ;  and  that  she  has 
the  same  regard  for  common  justice  which  the  hu- 
idan  mind,  not  warped  by  any  selfish  interest  at  that 
time  acting  upon  it,  naturally  feels.  This  woman 
and  the  other  witnesses  associated  with  her,  hear 
these  declarations  repeatedly  made  to  the  disad- 
vantage of  a  lady,  whom  they  know  to  be  innocent  j 
and,  in  whose  cause,  they  feel  all  that  animation 
which  particular  attachment  as  well  as  general  jus- 
tice inspires.  They  hear  all  this,  and  yet  keep  it  a 
secret  totally  locked  up  in  their  own  breasts,  and 
make  no  communication  of  it  to  the  party,  who 
might  have  been  most  effectually  benefited.  And 
although  it  was  perfectly  known,  that  this  man 
was  to  be  considered  as  the  cardinal  witness  in 
support  of  this  prosecution,  no  communication  is 
made  to  their  mistress  that  his  testimony  was 
capable  of  being  effectually  destroyed.     It  remains 

locked 
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locked  up,  an  idle  and  insignificant  secret,  in  the      ^^^l,' 
breasts  of  those  three  individuals,  never  communi- 


cated till  in  a  very  late  stage  of  this  suit.  I  am  called  ^'^^  •^"^  ^'^^' 
on,  then,  to  decide  between  the  conduct  of  Mrs. 
Plumbj  and  the  testimony  of  Mrs.  Plumb^  and  I 
have  no  difficulty  in  deciding  to  which  I  shall 
adhere.  I  am  of  opinion,  that  these  declarations 
could  not  have  passed  in  the  manner  in  which  she 
has  described  them. 

But,  it  is  said,  that  all  this  may  be  a  conspiracy ; 
and  how  is  the  innocence  of  persons  to  be  pro- 
tected against  the  danger  of  such  a  conspiracy.— 
A  conspiracy,  however,  is  not  to  be  presumed  upon 
the  ground  of  mere  possibility.  If  witnesses  come 
unimpeached  in  point  of  general  integrity,  if  they 
depose  with  characters  of  fairness  in  their  parti- 
cular narrations^  the  facts  must  be  received,  or 
there  is  an  end  of  all  judicial  inquiry.  Human 
prudence  has  done  its  utmost,  has  done  all,  that  it 
is  capable  of  doing,  in  giving  every  security  that 
can  he  afforded  to  individuals.  Still  it  is  a:sseii;ed, 
here  is  direct  evidence  of  the  fact  of  a  conspiracy. 

Now,  who  are  the  conspirators  in  this  case?  If 
the  facts  are  established,  upon  the  evidence  of 
witnesses,  upon  whom  no  such  taint  of  conspiracy 
lies,— it  perhaps  would  not  signify  very  much, 
even  if  it  could  be  shewn,  by  any  probability,  that 
a  conspiracy  existed  any  where  else.  But  what 
are  the  proofs  upon  which  the  existence  of  this 
conspiracy  is  affirmed  ?  Why,  it  amounts  to  this, 
Mr.  Elwes  was  dissatisfied  with  the  conduct  of  his 
wife,  and  expressed  his  determination  to  dismiss 
her  in  terms  strong  and  intemperate.  Possibly  this 
may  be  true  to  some  extent,  and  it  is  not  un- 
natural that  he  should  have  felt  so,  if  the  behaviour 

of 
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Klwiso.     of  his  wife  was  that^  which  the  cqndasion,  to 
''^"'      be  deduced  from  the  evidence  in  this  case  leads 


j9thji%n96.  me  to  decide  it  was;  it  is  not,  I  say,  unnatural 

that  he  should  feel  a  great  disinclination  to  the 
society  of  his  wife,  and  express  it  in  forcible^ 
and,  perhaps,  in  unmeasured  terms.  But  that 
he  acted  upon  those  ideas  and  declarations  in  any 
manner  towards  the  corruption  of  his  wife  has  not 
I  think  been  seriously  argued.  It  has  been  said 
there  is  some  evidence  of  subornation  of  witnesses. 
The  only  witness  produced  to  prove  it,  stands  con- 
tradicted on  the  evidence  of  Mr.  Hqjfwoodj  and 
looking  at  the  conduct  of  the  witness  Gnxy,  and 
the  description  he  has  given  of  himself  in  the  busi- 
aess,  I  think  I  should  pay  a  very  ill  compliment  to 
the  integrity  of  all  the  witnesses  examined  in  the. 
cause,  if  I  hesitated  for  a  moment  in  deciding,  that 
his  testimony  is  incapable  of  prejudicing  any  other 
individual  than  himself.  He^  has,  with  great  pro- 
priety, been  abandoned  by  almost  common  conseiit 
in  the  discussion  of  this  cause. 

Something  has  been  said  about  the  verdict, 
which  took  place  in  the  court  of  common  law,  that 
there  is  reason  to  suppose  that  it  was  obtained  by 
a  collusion  between  tibte  parties  *.    As  the  judg- 
ment 


Sth  Ihe,  1795.       *  An  allegadon  was  given  in,  reiponsive  to  the  first  article  of 

an  allegation,  admitted  on  the  part  of  John  EUoet,  Esq.  which 
pleaded  "  the  verdict  of  the  Court  of  Common  Law,"  ailing 
[*'  that  the  verdict  was  obtained  on  the  oath  of  one  single  wit- 
ness, who  did  not  even  swear  to  any  act  of  adultery,  and  that 
the  said  witness  was  still  in  the  service  of  the  party."  Ha* 
j^Ud  under  the  observations  of  the  ConH,  as  in^a.]— "  That  ma^t 
*'  persons  were  subposna'd  by  Geoi^e  Daniel  Harvest  Esq.  the 
^  defendant,  who  were  in  waiting  to  be  etamined,  to  falsify  the 
Evidence  of  the  said  witness,  but  that  not  one  of  them  was 

«' called 


«c 


•« 
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ment  of  this  Court  will  not  be  founded  on  that     ^^^«  •• 
verdict,  it  is  of  little  importance  how  it  was  ob 


tained  j  but  the  suggestion  that  it  was  obtained  ^**  ^""^  ^''^ 
is  the  manner  alleged,  seems  to  me  again  to  be 
totally  unsupported.  That  no  witnesses  were  ex* 
amined  on  the  part  of  the  defence,  may  be,  under 
any  circumstances,  a  slight  presumption,  perfectly 
to  be  explained  by  different  solutions,  which  have 
been  afforded  to  my  satisfaction.  With  respect  to  . 
the  damages  not  being  paid  at  the  time  when  the 

Solicitor 


«« 
« 

<c 
<c 


**  called  or  examined,  by  reason  that  it  was  baaely,  shamefully, 
**  and  clandestinely  agreed  on,  to  the  great  injury  of  the  character 
**  and  hurt  of  mind  of  the  wife,  and  expressly  contrary  to  the 
<*  assurances  of  the  party,  between  husband  and  defendant* 
^  through  die  means  of  the  agents,  solicitors,  friends,  or  ad> 
*'  visersy  that  if  the  said  defendant  would  not  call  those  wit- 
nesses, but  would  suffer  the  plaintiff  to  take  a  verdict,  he 
should  risque  nothing  by  the  event  of  the  suit,  as  the  husband 
woidd  undertake  for  the  payment  of  the  costs  and  damages,  or 
would  not  receive  them  of  him,  or  would  repay  them,  if  re* 
ceived,  which  ofifer  was  accepted  by  the  defendant,  or  by  some 
<'  one  00  his  behalf:  that  the  husband,  having  collusively  ob- 
*^  tained  a  verdict,  the  costs  and  damages  have  not  been  received 
**  from  him,  or,  if  received,  they  have  been  repaid  or  remitted 
«  back." 

The  admission  of  this  allegation  was  opposed ;  it  was  however 
admitted  by  the  Court,  observing — «  That  the  object  of  it  was 
**  to  take  off  the  effect  of  the  verdict,  as  pleaded  in  this  cause, 
*'  by  shewing  that  it  had  been  obtained  by  collusive  means. 
**  A  verdict  is  admitted  to  be  pleaded  in  the  proceedings  of  die 
*'  Ecclesiastical  Court;— -It  has  been  allowed  for  a  considerable 
*^  time,  though  I  never  dSstincdy  understood  on  what  legal 
principle  it  was  originally  introduced.  It  is  often  said,  that 
it  is  not  direqt  proof,  but  merely  a  circumstance ;  yet  that  is 
surely  somewhat  inaccurate ;  if  introduced  as  a  circumstance, 
*<  it  can  be  only  on  the  foodng  of  a  circumstance  that  makes 
^  proof,  thougli  of  a  low  kind,  below  what  the  law  calls  a 
«i  m,,mu^^.j^ti^ ,  y^  jlJU  Qf  ^Q  nature  of  evidence  or  proof; 

u  "  but 


« 


«< 
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EtwEs  V.      Solicitor  was  examined,  that  is  accounted  for  in  a 
,  manner  which  takes  off  what  little  suspicion  it 

15th  jk^  3  79«.  might  create.    What  the  witness  says  is,  "  that 

**  the  other  Solicitor  applied  to  him  for  payment 

^  of  these  damages,  and  an  inconsiderable  sum 

-  -   - 

<<  but  how  can  that  be  evidence  against  the  party,  which  has 
passed  in  a  suit  to  which  she  was  not  privy.    It  is  said  that  it 
is  introduced  for  the  purpose  of  shewing  there  has  been  no 
collusion !— -Collusion,   or   no    collusion,  with    the    alleged 
adulterer,  is  a  &ct  which  cannot,  either  way,  legally  affect  the 
**  virife,  who  is  neither  party  nor  privy,  in  the  remotest  degree, 
to  that  litigation :  nor  do  I  understand  in  what  view  such  an 
action,  against  another  party,  can,  in  any  degree,  instruct  the 
<<  conscience  of  the  Court  upon  that  issue  between  husband 
*'  and  wife.    Taking,  however,  the  verdict  as  stated,  that  it  la^ 
**  introduced  to  shew  there  was  no  collusion,  that  alone  is  a  suf- 
**  ficient  reason  why  the  party  should  be  permitted  to  shew  that 
4<  the  4>ther  suit  was  not  carried  on  bond  Jide; — that  it  was  a 
-*<  mere  fiction  in  the  other  Court.    It  is  clear,  as  laid  down  in 
-'^  the  Duchess  of  Kingston's  case  (a),  that  all  sentences,  obtained 
**  by  collusion,  are  mere  nullities ;  and  all  Courts  may  examine 
"**  into  facts  under  which  a  sentence  has  been  obtsdned  by  fraud. 
**  In  Lloyd  v.  Maddox  (6),  a  prohibition,  prayed  on  that  ground, 
was  refused.     It  is  therefore  established,  that  a  party  may 
shew  another  Court  to  be  imposed  on  by  covin  of  parties  col- 
luding together^  and  that  he  is  at  liberty  to  shew  such  col- 
<<  lusion ;  but  he  cannot  go  further — to  all^  the  verdict  to  be 
**  erroneous,    or  that  evidence  was    improperly  given.      It  is 
**  pleaded  here,  that  the  verdict  was  obtained  on  the  oath  of  one 
**  single  witness,  who  did  not  even  swear  to  an  act  of  adultery. 
*<  This  seems  to  imply  that  the  jury  formed  a  wrong  conclusion. 
**  It  pleads  also,  that  the  servant  still  continues  in  the  service 
**  of  the  party :  that  also  may  seem  to  insinuate  that  the  jury 
**  did  not  take  all  circumstances  properly  into  consideration. 
**  These  hcts  are,  I  think,  clearly  not  admissible.    The  rest, 
which  pleads  that  evidence  was  suppressed,  and  that  there  was 
an  agreement  not  to  receive  the  damages,  and  that  the  cause 
was  80  managed  as  not  to  bring  out  the  merits  of  the  case, 
may  be  admitted.*' — Admitted  as  reformed. 

(a)  A.  D.  1776.    Scste  Triib,  roL  SO.  p.  355. 
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««  was  postponed  for  the  presenf    That  I  am  to     thwns  v. 
infer  that  these  damages  have  not  been  subse-  ,^..__ L- 


quently  paid,  would  be  giving  an  effect  to  thd  i5thJu<yit9C. 
testimony  of  this  witness  much  beyond  what  his 
intentions  or  his  Expressions  justify,  and  I  have  ' 

.  likewise  the  evidence  of  the  Solicitors  in  the  cause, 
persons  perfectly  acquainted  with  the  whole  course 
of  the  proceedings,  who  swear,  that  they  are  stran- 
gers to  every  thing  of  collusion,  and  that  they  have 
eveiy  reason  to  believe  that  the  action  was  carried 
on  hondjide^  with  the  utmost  sincerity,  on  the  part 
of  every  person  who  was  interested  in  the  deter- 
mination. 

Another  defence  has  been  resorted  to  by 
counsel^  that  there  has  been  a  condonation:  a 
defence,  not  set  up  by  the  party  herself,  and  whichi 
updn  the  face  of  it,  is  utterly  inconsistent  with  the 
statement  of  her  plea,^— that  there  was  a  conspiracy 
productive  of  a  false  and  malignant  accusation 
against  this  lady — ^that  this  conspiracy  has  been 
systematically  pursued^-that  agents  have  been  em» 
ployed*— that  witnesses  have  been  bribed,  and  that 
the  cause  has  been  matured  to  its  present  form  by 
these  practices.  The  condonation  supposes,  that 
after  this  machine  had  been  completely  put  in 
motion,  and  the  whole  business  arrived  at  its  ulti- 
mate maturity,  and  was  prepared  for  explosion,  and 
after  the  party  was  almost  in  possession  of  the  fruits 
of  his  wicked  industry,  he  did  at  this  moment  aban^ 
don  the  whole,  and,  by  a  remission  or  condonation 
to  his  wife,  defeat  the  effect  of  all  this  activity, 
which  had  been  employed  for  months  before  at  the 
expence  of  guilt  and  anxiety.  Now  that  defence 
appears  to  be  so  perfectly  incompatible  with  every 

u  2  thing 
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EtwBi  V.      thing  which  the  party  herself  has  resorted  to,  that 


no  very  serious  consideration  is  due  to  it. 


15th  j%  1796.      It  has  been   said,   that  not  having  been  pro- 
pounded by  the  party,  it  is  excluded  from  the 
notice  of  the  Court — ^undoubtedly,  in  fairness,  it 
ought  to  have  been  stated,  because, ,  being  a  plea 
in  bar,  it  is  a  plea  which  the  plaintiff  ought  to 
have  had  an  opportunity  of  contradicting ;  at  the 
same  time  the  Court  is  not  precluded  from  noticing 
it,  at  least  to  this  effect,  that  if  the  fact  appeared 
clearly  and  distinctly,  upon  the  face  of  the  deposi- 
tions, that  there  had  been  cohabitation,  subsequent 
to  the  knowledge  and  detection  of  the  guilt  of  the 
wife.  It  might,  ex  qfficio^  call  upon  the  husband 
to  disprove  it.    But  upon  what  proof  does  it  rest 
in  the  case  ?  Why,  that,  upon  the  night  of  the  last 
fact  of  criminality,  Mr.  Ehoes  is  proved  to  have 
been  in  town  at  his  house  in  a  considerable  state 
of  indisposition  —  and  I  am  to  infer  that,  on  that 
very  day,  the  witness  informed  the  agent  of  what 
he  had  seen,   and  that  the  agent  informed  Mr. 
JElwes,  on  the  same  day,  of  the  communication 
which  had  been  made  to  him,  and  that  Mr.  Elwes 
did  cohabit  with  his  wife  notwithstanding  that  in- 
formation.   This,  besides  its  improbability,  stands 
60  destitute  of  proof,  that  it  does  not  require  mi- 
nute discussion. 

Mr.  Elwes  had  employed  persons  to  watch  the 
conduct  of  his  wife,  and  it  is  probable  that  the 
result  was  not  communicated  to  him  until  the 
case  was  completed-^ a  circumstance  which  oc- 
curs in  all  cases,  where  the  discovery  is  not  made  at 
once.  A  husband  has  suspicions  •— he  has  some 
intimations  —  he  has  enough  to  convince  his  own 
mind^  but  not  to  instruct  a  legal  case.    In  that  dis- 

9  tressing 
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tressing  interval  his  conduct  is  nice,  and  it  is  diffi-     ^^^^W 
cult  to  refrain  from  cohabitation,  as  the  means  of 


discovery  would  be  frustrated ;  and  if  he  continues  ^^^  "^^  ^'^^' 
eohabitaticm^  it  then  becomes  liable  to  that  species 
of  imputation,  which  has  passed  to  the  disadvantage 
of  this  gentleman. 

Taking  the  whole  of  this  case  into  consideration, 
I  am  firmly  of  opinion  that  the  facts  of  Adultery 
ar^proved ;  that,  for  a  considerable  space  of  time, 
and  at  different  intervals,  this  lady  shared  her  hus- 
band's bed  with  these  two  persons ; —  and  I  am 
satisfied  of  this^  upon  evidence  which  I  deem  to  be 
credible,  and  which  appears  to  me  to  be  suflSciently 
concentrated,  and  in  no  degree  invalidated  by  any 
adverse  testimony :  I  am  of  opinion  that  the  im- 
putation of  connivance  is  totally  unfounded^  and 
that  the  charge  of  subornation  is  likewise  un- 
founded ;  and  that  the  party  is  entitled  to  the  sen- 
tence of  separation  which  he  has  prayed. 


Affirmed  on  appeal.    Arches^  dd  J%  1797.    Deleg 
S6th  June  1798. 
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SINCLAIR  v..  SINCLAIR- 

latiifarMirpB,  'pHIS  was  a  suit  of  divorce,  brought  by  the  wife 
^Sr*  r^  against  the  husband,  by  reason  of  cruelty  and 

Court  of  ^w-  adultery;  in  which  Mr.  Sinclair  appeared  under 
ur'torsuitAL  prokstf  alleging,  in  bar  of  the  proceedings,  That 
^?!)MSii-^  such  suit  could  not  be  entertained  by  the  Court ;  for 
Si***'^     that  the  marriage  had  been  celebrated  At  Paris, 

and  had  been  since  dissolved  by  a  sentence  of  the 
Court  Bt  Brussels,  on  proceedings,  instituted  by 
him^  for  nullity  and  divorce  by  reason  of  the  adul- 
tery of  the  wife. 

In  reply,  it  was  alleged,  on  the  part  of  Mrs* 
Sinclair,  that  there  had  been  a  marriage  also 
solemnized  in  England  in  1792|  and  that  the  pre- 
tended divorce  was  not  for  adultery,  but  a  sen* 
tence  of  nullity  of  marriage ;  the  fact  of  the 
aforesaid  English  marriage  being  entirely  sup- 
pressed*— ^To  which  it  was  further  answered  on 
the  part  of  the  husband,  that,  although  the  sen- 
tence of  the  Court  at  Brussels  purported  to  have 
passed  in  form  only,  as  a  sentence  of  nullity  of 
marriage,  it  was  really  upon  a  proceeding  for 
divorce  by  reason  of  nullity  and  adultery  /  and  on 
consideration  that  the  adultery  had  been  fully 
proved,  the  husband  had  acceded  to  the  prayer  of 
the  wife,  that  it  might  be  described  in  the  sentence 
as  a  sentence  of  nullity  only,  in  order  to  avoid  the 
public  exposure  that  attended  such  sentences  at 
Brussels,  and  that  the  ground  of  adultery  was 
omitted  in  the  sentence  at  the  instance  of  the  wife, 
and  to  save  her  reputation. 

On 
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On  this  statement,  which  was  set  forth  in  act  of    smciuiiR  p, 

SiNCLAIK. 


Court,  Dr.  Laurence  argued  in  support  of  the 
protest,  that  as  there  had  been  a  former  suit  in  a  \a  March  179^ 
competent  Court  in  another  country,  where  the 
parties  had  resided,  it  was  entitled  to  be  considered 
universally  as  conclusive,  on  the  point  adjudged, 
in  all  countries,  and  that  there  would  be  no  mar« 
riage  subsisting  on  which  these  proceedings  could 
be  had.  That  from  the  nature  of  that  suit,  it  ap- 
peared also  that  the  wife  had  been  convicted  of 
adultery,  and  that  she  could  not  therefore  insti- 
tute proceedings  against  her  husband  to  pray  resti- 
tution ;  although  it  had  been  said  by  some  ancient 
authorities  that  the.  Court  might  take  on  itself  to 
enjoin  a  reconciliation  between  them.  That,  with 
respect  to  the  proofs  required  of  the  real  nature  of 
the  suit  at  Brussels^  the  Court  would  make  allow- 
ance for  the  destruction  of  all  records,  which  had 
been  occasioned  by  the  Revolution  there,  and  per- 
mit parol  evidence  of  the  nature  of  those  proceed- 
ings, or  allow  further  time  to  supply  more  authentic 
documents  on  that  point 

On  the  other  side,  Dr.  Arnold  contended,  that 
there  was  iio  sufficient  foundation  for  any  dis- 
cussion of  general  principles;  as  the  marriage, 
pleaded  by  the  husband,  was  described  to  have 
been  solemnized  by  a  Swedish  clergyman  at  Paris^ 
and  the  divorce  at  Brussels  had  passed  on  that 
marriage,  whereas  the  wife  pleaded  a  marriage  at 
London  in  1792.  That  the  description  attempted 
to  be  given  of  the  nature  of  the  divorce  did  not 
$gree  with  the  tenor  of  the  instrument  exhibited,  , 
and  the  Court  would  not  permit  a  different  cha- 

u  4  racter 
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Sinclair  v.    racter  to  bc  fixed  upoii  it  by  parol  evidence.    That 
iNCLA^  the  Court  at  Brussels  was  described  as  a  Court  of 


mt^-f 


istjtfarcA  1798.  competent  jurisdiction  for  strangers;  but  there 
was  no  proof  that  Mr.  Sinclair  was  entitled  to 
be  considered  as  a  stranger,  since  he  describes 
his  own  residence  to  have  been  generally  on  the 
Continent,  but  principally  at  Brussels.  That  on 
these  grounds  the  Protest  was  untenable,  and  it 
was  prayed  that  the  Court  would  overrule  it. 

Judgment. 
Sir  WilUam  Scott. — This  is  a  suit  originally 

brought  by  Lucy  Ann  Sinclair  against  John  Gordon 
Sinclair,  for  separation,  by  reason  of  cruelty  and 
adultery,  to  which  he  has  appeared  under  protest  j 
and  I  am  to  inquire  whether  this  protest  states 
any  thing  that  should  prevent  the  Court  from  in- 
vestigating the  facts  of  the  complaint  Mr.  Sm^ 
clair  describes  himself  to  be  a  native  of  Scotland. 
That  circumstance  will  not  affect  the  jurisdiction 
of  this  Court.  He  states,  also,  that  the  marriage 
was  had  Sit Paris: — That,  likewise,  is  no  objec- 
tion; since^  wherever  the  marriage  was  celebrated, 
this  Court  may  inquire  into  its  validity,  looking,  as 
it  would,  to  the  laws  of  the  country,  and  would 
enforce  the  matrimonial  duties  on  all  persons 
within  its  jurisdiction.  It  does  not  appear,  even, 
that  the  affidavits  support  the  act  in  the  descrip- 
tion  which  they  give  of  his  residence,  since  they 
do  not  represent  him  to  have  been  a  domiciled  and 
incorporated  inhabitant  of  BrusselSj  but  to  have 
been  in  the  English  army  in  Flanders,  and,  on  that 
account  only>  subject  to  the  laws  erf  Brabant,  in 
matters  arising  out  of  his  conduct  in  that  country. 
He  describes  his  suit  against  his  wife  to  have 
been  for  divorce,  by  reason  of  adultery,  acknow- 
ledging, 
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ledging,  by  that  very  charge  of  adidteiy,  the  mar-   ^g^^^'^W'^ 
riage  de  facto,  which  is,  nevertheless,  now  to  be 


impeached  by  these  proceedings  as  null  and  void,    istywarc*  1798. 

Something  has  been  said  on  the  doctrine  of  law, 
regarding  the  respectdueto  foreign  judgments;  and 
undoubtedly  a  sentence  of  separation,  in  a  proper 
Court,  for  adultery,  would  be  entitled  to  credit 
and  attention  in  This  Court ;  but  I  think  the  con- 
clusion is  carried  too  far,  when  it  is  said,  that  a 
sentence  of  nullity  of  marriage  is  necessarily  and 
universally  binding  on  other  countries.  Adultery 
and  its  proofs  are  nearly  the  same  in  all  countries. 
The  validity  of  marriage,  however,  must  depend, 
in  a  great  degree,  on  the  local  regulations  of  the 
country  where  it  is  celebrated*  A  sentence  of 
nullity  of  marriage,  therefore,  in  the  country 
where  it  was  solemnized,  would  carry  with  it  great 
authority  in  this  country ;  but  I  am  not  prepared 
to  say,  that  a  judgment  of  a  third  country,  on  the 
validity  of  a  marriage,  not  within  its  territories, 
nor  had  between  subjects  of  that  country,  would 
be  universally  Imiding.  For  instance,  the  mar- 
riage, alleged  by  the  htisband,  is  a  French  mar- 
riage ;  a  Ftenck  judgment  on  that  marriage  would 
have  been  of  considerable  weight ;  but  it  does  not 
fdlow  that  the  judgment  of  a  Court  Bt  Brussek, 
on  a  marriage  in  France,  would  have  the  same 
authority,  much  less  on  a  marriage  celebrated  here 
in  England.  Had  there  been  a  sentence  against 
the  wife  for  adultery  in  Brabdnty  it  might  have 
prevented  her  from  proceeding  with  any  effect 
against  her  husband  here ;  but  no  such  sentence 
any  where  appears. 

The  only  instrument^  which  is  produced  as  a 
sentence,  does   not  contain  a  word  respecting 

adultery : 
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* 

smctAiR  9.    adultery :  It  speaks  singly  of  nullity :  And  parol 
evidence  cannot  be  admitted  to  explain  and  give 


»ftAfarc*i798.  a  totally  difierent  effect  to  the  instrument  from 

what  it  purports  itself  to  bear.  The  instrument 
directly  rebels  against  the  allegation  of  the  pro- 
test» — That  there  was  any  proceeding  for  adultery 
is  contradicted  by  the  plain  language  of  the 
authenticated  instruments.  It  is  a  confusion  of 
terms,  as  has  been  observed,  and  what  is  not  often 
seen  in  a  matrimonial  court,  to  begin  first  with  dis^ 
puting  the  validity  of  the  marriage^  and  then  to  go 
on  to  prove,  as  against  an  established  marriage,  the 
offence  of  adultery.  What  a  strange  proceeding 
it  is,  as  well  on  the  part  of  the  Court,  as  on  that  of 
the  parties !  That  the  cause  should  have  gone  on 
to  sentence  on  proofs  of  Adultery,  and  that  a 
Court  of  Justice  could  accede  to  the  prayer  of  a 
party,  and  change  entirely  the  form  and  substance 
of  the  sentence  by  pronouncing  for  a  divorce  on 
the  ground  of  nullity  only.  It  is  difficult  to  be* 
lieve  that  such  could  have  been  the  conduct  of  any 
Court  whatever :  And  if  it  has  been  so,  it  is  quite 
sufficient  to  dispose  of  its  authority. 

The  paper,  which  has  been  esdiibited  to  prove 
the  examination  of  witnesses,  de  bene  esse,  on 
Adultery,  is  nothing  but  a  licence  to  examine  on 
that  charge ;  but  there  is  no  mention  of  any  actual 
proceeding,  or  any  sentence  on  that  charge.  How 
is  it  possible  then  to  say,  there  has  been  any  sen- 
tence in  a  Foreign  Court  for  Adultery,  which 
should  stop  this  Court  from  giving  to  the  wife  the 
benefit  of  the  laws  of  this  country  ?  I  must  there^ 
fore  declare  the  protest  insufficient,  and  direct  Mr^c 
Sinclair  to  appear  absolutely^  and  answer  the 
general  charges  of  his  wife's  suit. 
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WILLIAMS  V.  WILLIAMS. 

TTHIS  was  a  case  of  Divorce  by  reason  of  this  ^^^•ifV99. 
Adultery  of  the  .wife,  in  which  the  Identity  of  ^L' rf'SiiofeJ^"" 
the  wife  was  not  established.  of  the  wife,  not 

decreed.— 'Cir- 
oumstancei,  bow 
—  far  nifficient.*— 

Judgment.  identity  mc 

Sir  William  ScotL — ^This  is  a  proceeding,  insti-  ^^^' 
tuted  by  Mr.  Williams^  to  obtain  a  divorce  on  a 
charge  of  Adultery  ;  and,  if  he  has  laid  before  the 
Court  sufficient  proofs,  he  will,  no  doubt,  be 
entitled  to  it :  But  if  he  has  not  established  the 
necessary  facts,  either  from  disability  or  accident,  * 
or  from  the  less  laudable  motive  of  trying  the  ex- 
periment of  how  little  proof  will  be  accepted  as 
sufficient,  or  from  whatever  circumstance^  he  must 
fail  notwithstanding  any  private  opinion,  which  the 
Court  may  entertain,  on  the  real  merits  of  the  case. 
There  are  some  circumstances  in  this  case  which 
alarm  the  jealousy  of  the  Court,  as  appearing  a 
little  suspicious :  There  is  no  plea  on  the  part  of 
the  wife,  nor  any  interrogatories  [administered. 
The  verdict,  which  has  been  pleaded,  was  ob- 
tained nearly  on  default,  and  without  any  defence. 
This  proves  a  great  facility  at  least,  and  will  make 
the  Court  more  vigilant  to  see  that  the  two  main 
points  of  such  cases  are  sufficiently  proved,  viz.  the 
criminal  act,  and  that  the  person,  against  whom 
the  proof  of  that  act  is  established,  was  the  wife. 

It  is  undoubtedly  true,  that  direct  evidence  of 
the  fact  is  not  required,  as  it  would  render  the 
relief  of  the  husband  almost  impracticable ;  but 
I  take  the  rule  to  be  that  there  must  be  such  proxi- 
mate 
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Williams  :   mate  drcumstaiices  proved^  as  by  former  decisions^ 
'    or  on  their  own  nature  and  tendency,  satisfy  the 

lothjhfajf  1798.  legal  convlction  of  the  Court,  that  the  criminal 

act  has  been  committed.  The  Court  will  look 
with  great  satisfaction  to  the  authority  of  esta- 
blished precedents ;  but  where  these  fail,  It  must 
find  its  way,  as  well  as  It  can,  by  its  own  reasoning 
on  the  particular  circumstances  of  the  case. 

The  libel  pleads  the  marriage,  which  is  not  denied, 
and  is  suflSciently  proved,  in  1789*  The  parties  co- 
habited several  years,  till  September  1797*  But  it 
is  pleaded,  that  in  1794,  a  particular  intimacy  was 
contracted  with  a  Mv.Thomas^  who  frequently 
visited  at  the  house  ;  but  no  notice  is  taken  of  a 
circumstance,  which  ap}  .  rs  in  evidence,  that  he 
actually  lodged  and  boarded  in  the  house  three 
months  during  the  year  1796 :  The  greatest  in- 
timacy therefore  subsisted  between  both  the 
parties  and  Mr.  Thomas ;  and  I  am  to  presume  that 
iio  improper  familiarity  had  been  observed  till  this 
time,  or  Mr.  Williams  could  not  have  permitted 
him  to  lodge  in  his  house :  and  to  suppose  other- 
wise, would  be  to  suggest  that,  which  would  surely 
excite  the  legal  suspicion  of  the  Court  I  will  take 
it  however  more  naturally  and  justly,  as  if  there 
was  nothing  improper  known  to  Mr.  WiUiams  in 
1796 ;  but  it  is  not  explained  why  Mr.  Thomas 
went  away,  since  there  was  no  quarrel,  as  he  con- 
tinued to  visit 

I  must  observe,  that  there  is  very  little  of  the 
history  of  the  case  brought  before  the  Court.  It  is 
alleged  on  the  fourth  article,  that  he  came  clandes- 
tinely in  the  absence  of  the  husband^  and  took  inde- 
cent liberties :  there  is  however  no  witness  examined 
on  this  adide ;  but  the  maid  servant,  who  says, 

«th^ 
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•*  that  after  he  ceased  to  live  there,  he  called  often   wi«.LiAiis ». 

WILLIAMS. 

"  about  two  o'clock,  when  the  husband  was  usually - 

**  not  at  home/*  She  mentions  nothing  of  improper  ^^J^n99. 
liberties,  and  there  is  nothing  to  convince  me  that 
he  did  not,  at  that  time,  continue  the  friend  of  the 
husband,  as  well  as  of  the  wife.    It  is  next  pleaded, 
that  the  husband  began  to  entertain  suspicions,  and 
remonstrated  with    his  wife;    but  there    is    no 
evidence  of  this  in  the  depositions.   It  is  said,  that 
this  would  be  a  secret  transaction ;  but  it  would  be 
probable  that  the  husband  would  mention  it  to 
some  one  of  his  own  family,  or  the  friends  of  his 
wife  ;  and,  unless  it  appears  in  some  way  as  a  fact 
in  the  case,  the  Court  can  take  no  notice  of  it. 
Particular  visits  are  likewise  pleaded;  and  it  is 
alleged  that,   on  one  occasion,  happening  on  the 
10th  of  Mat/ f  the  husband  surprized  them  together, 
and  that  there  was  great  conftision  and  agitation 
betrayed  by  them,  and  that  Mr.  Williams  forbad 
Mr.  Thomas  to  come  any  more  to  the  house.  This 
would  be  a  fact  that  would  make  a  strong  impres- 
sion on  the  mind  of  the  Court,   if  it  was  proved  ; 
but  all  the  effect  of  the  evidence  is,  —that  Mr. 
Williams  came  and  found  this  person  with  his  wife^ 
and  further  the  witness  cannot  depose :  there  is  no 
proof  of  the  agitation  of  the  parties,  nor  that  the 
door  was  obstructed,  nor  of  any  disapprobation  ex- 
pressed by  the  husband ;  and  the  Court  cannot  make 
inferences  without  actual  proofs  to  support  them. 

The  next  act  pleaded  is  that  Mr.  ITiomas 
took  lodgings  in  Staples  Inn  for  the  purpose  of 
carrying  on  the  adulterous  intercourse ;  and  that 
the  wife  visited  him  there,  and  stayed  a  consider- 
able time,  and  that  they  passed  for  husband  and  wife. 

On  this  part  of  the  allegation,  Mary  Johnson 

says. 


l6ChJld{ffyl796< 
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Williams  V.   gavs,    "  that  in  MoTck  I797>  Tkonuis  hired  tlie 

lodging,  consisting  of  a  dining-room,  a  bed-room, 
and  closet,  saying,  that  he  lived  in  the  country, 
and  wanted  a  place  in  which  he  might  write  and 
transact  business ;  that  he  should  bring  his  wife 
to  drink  tea ;  and  that  he  afterwards  brought  a 
lady,  whom  he  called  Mrs.  Thomas^  who  stayed 
two  or  three  hours,  two  or  three  times  a  week, 
and  that  he  was  not  visited  by  any  other  person/' 
This  is  the  whole  of  her  deposition.    There  are  two 
other  persons,  who  were  employed  by  Williams  to 
dodge  his  wife,  who  prove  "  that  they  often  saw 
«*  Mrs.  WilUams  go  to  this  house,  and  stay  there, 
*^  and  that  Tliomas  afterwards  came  out  with  her." 
It  is  said  that  this  is  complete  proof  of  adultery ; 
and  a  case    is  alluded   to    of  Eliot  v.  Eliot  *, 
in  which  the  Comt  decided,  —  that  a  woman, 
going  to  a  brothel  with  a  man,  furnished  conclu- 
sive  proof  of  adultery.     And  it  is  asked,  what  is 
the  difference  between  that  case  and  the  present  ? 
since  it  cannot  be  presumed  that  Mrs.  WilUams  went 
for  innocent  purposes  to  a  house  occupied  in  this 
manner.  This,  however,  assumes  many  facts :  first, 
that  it  was  not  his  ordinary  lodging,  and  that  she 
knew  it     It  is  not  proved,  as  assumed,  that  she 
took  the  name  of  Mrs.  Thomas ;  he  called  her  so, 
and  said  that  she  was  his  wife ;  but  it  is  not  proved 
that  she  called  him  her  husband,  or  that  she  knew 
that  he  called  her  his  wife  :  He  might  speak  of  her 
in  that  name,  but  that  will  not  shew  her  knowledge 
of  the  fact.     The  only  circumstance  of  clan- 
destinity  which  is  proved,  is,  that  Thomas  attended 
her  almost  to  her  own  house,  and  then  left  her ; 
but  that  the  Court  should  infer  that  this  happened 

f  Couist.  20tbFe6.  17/5.    Arehes,  23d Fe(.  1776. 

from 
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flrom  a  clandestine  intention,  or  that  it  might  not  be  Williams  v. 

®  WiLLIAMi, 

by  accident,  is,  I  think,  not  warranted  by  any  rules 


of  evidence  on  which  this  Court  can  safely  proceed,  i**  mi^  i79«. 

The  question  then  comes  to  this,-— does  the  visit 
of  a  married  woman  to  a  single  man's  lodging 
or  house,  in  itself,  prove  the  act  of  adultery? 
There  is  no  authority  mentioned  for  such  an  in- 
ference, but  the  case  of  Eliot  y.EUot,  which  is 
open  to  the  distinction,  arising  from  the  character 
of  the  house  in  that  case,  which  is  too  obvious  to 
be  overlooked.  It  would  be  almost  impossible 
that  a  woman  could  go  to  such  a  place,  but  for  a 
crimiinal  purpose ;  but  in  the  case  of  a  private 
house,  I  am  yet  to  learn  that  the  law  has  affixed 
the  same  imputation  on  such  a  fact.  In  a  late 
case  ofRkketts  v.  Taylor^ ^  in  the King*s Bench,  the 
visit  of  the  wife  to  a  single  man's  house,  combined 
with  other  circumstances,  was  held  sufficient.  In  * 
that  case,  the  windows  were  shut,  and  there  were 
letters  which  could  not  be  otherwise  explained.* 
That  case,  therefore,  is  no  authority  in  this  inquiry ; 
and  though  the  Court  might  be  induced  to  think 
that  such  visits  were  highly  improper.  It  must 
recollect  that  more  is  necessary,  and  that  the  Court 
must  be  convinced,  in  its  legal  judgment,  that  the 
woman  has  transgressed  not  only  the  bounds  of 
delicacy,  but  also  of  duty.  TTiere  is  nothing 
Btated  of  any  improper  conduct  in  the  observations 
that  were  made  upon  the  conduct  or  behaviour  of 
the  parties  at  this  lodging, — ^no  description  of  the 
bed-room,  or  any  such  circumstance ;  and,  if  there 
had  been  such  appearances,  it  is  scarcely  possible 

that  they  should  have  been  forgotten ;  but  none  are 

~  -     ■  -  II  I      ■  _     -- 

*  Consist.  t&cketU  v.  The  Right  Honourable  Lady  EUzaheih 
Bicketti* — A  sentence  of  divorce  was  pronounced  in  thb  case  on 
the  20th  Fe6.  1799. 

brought 


.^ 
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Williams  v.   biought  forwErd  that  Can  induce  a  presumption 
^"'"^''*'     ofany  conjugal  act. 

16th  ATajf  1798.     The  whole  amount  of  the  evidence  on  this 

article  isj  that  she  visited  at  these  lodgings^  not 
calling  herself  Mrs.  Thomas^  and  not  knowing  that 
they  were  not  his  ordinary  lodgings,-*-without  any 
other  proof  of  clandestinity  than  that,  on  two  or 
three  occasions,  he  did  not  accompany  her  quite  to 
the  house  of  her  husband.    In  a  following  article 
it  is   pleaded,   **  that  Mr.  WilUamSf    being  con- 
"  vinced  of  her    criminal    intercourse,    on    the 
'  <*  9th  of  September  separated  himself  from  her 
^'  bed,  and  on  the  next  day  he  charged  her  Mritli 
<<  it,  and  she  eloped.''     The  libel  does  not  here  go 
on,  in    the   usual   form,  to  say,  that,  when  he 
charged  her  with  this  accusation,  she  did  not  deny 
the  same ;  and  there  is  no  proof  as  to  the  man- 
ner in   which    the  charge   was   received :    She 
retired, — ^but  to  what  place  does  not  appear.  Four 
days  afterwards  her  sister  received  a  letter  from 
her,  which  the  Court  is  required  to  consider  as 
supplying  that  proof  which  might  without  it  be 
incomplete.    It  is  called  a  confession. 

The  Court,  however,  must  remember,  that  con- 
fession is  a  species  of  evidence  which,  though  not  in- 
admissible, is  to  be  regarded  with  great  distrust : 
There  is  a  canon  particularly  pointed  against  it, 
which  says,  ^*nec  partium  con^ssioni  ^fides  habeas 
"  iur  •;"  and  though  it  is  evidence  which  is  not 
absolutely  excluded,  but  is  received  in  conjunction 
with  other  circumstances,  yet  it  is,  on  all  occasions, 
to  be  most  accurately  weighed.  The  expressions 
are,  ^*  I  am  very  unhappy — for  God's  sake,  hide 
<<  my  faults — ^those  who  know  not  what  I  suffered, 

"  will  blame  my  conduct  very  much.'' 

— , — — , >^ • 

*  Canon,  1Q5. 

Am 
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Am  I  then  placed  in  such  a  situation^  by  this   whliami  9. 
evidence,  as  to  say  that  it  must  necessarily  refer  ' 

to  lidultery  ?  She  has  been  detected  in  imprudent  lethjwi^iygs. 
visits  -^  it  might  allude  to  them.  Can  the  Court 
infer  the  admission  of  adultery  from  these  expres- 
sionsy  where  nothing  is  proved  but  visits  ?  The 
husband  may  presume  more  j  but  the  Courts  con^- 
sidering  the  weight  of  circumstances  accurately 
and  judicially,  does  not  feel  itself 'warranted  to 
say  that  they  amount  to  a  confession  of  adultery, 
or  that  such  is  the.  necessary  interpretation  of 
them.  The  mention  of  Tkom  in  that  letter  is  also 
interpreted  to  mean  Mr.  Thomas  ^  and  though  the 
witness  says,  she  believed  it  meant  Mr.  Thomas^  it  id 
not  a  natural  appellation,  and  does  not  carry  that 
part  of  the  case  further.  Where  she  passes  that 
interval  of  her  elopement  is  not  shewn.  She 
might  be  living  with  her  family,  but  all  that  is 
U£t  in  blank. 

•  The  next  fact  is^  what  passed  at  Qraioes&nd; 
where  the  officer  of  the  Court  went,  by  the  direction 
of  the  Proctor,  and  served  the  citation  upon  hen 
That  there  were  two  persons  in  the  house  at  Graves^ 
end  dt  that  time--one  passing  by  the  name  of 
Thomas^  and  a  woman  with  him^  who  slept  and 
cohabited  together,  is  proved  beyond  all  dodbtt 
And  the  Court  has  only  to  consider  in  this  part  of 
the  case,  whether  the  identity  of  the  piarty  is  suffi- 
ciently proved^  The  rule,  which  has  been  laid  down 
on  this  pointy  is  solid,  and  very  necessary  to  be  care-* 
fully  observed*-^ that  the  identity  is  to  be  proved^ 
not  merely  by  acknowledgment  to  the  officer,  and 
by  the  appearance  of  the  party  in  the  cause,  but 
by  extrinsic  evidence.  The  belief  of  the  officer  is 
necessarily  founded .  on  various  incidents  in  the 

X  cause^ 
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wiLtiAMs  tr.  cause,  befofe  and  after  the  eitatioB,  and  i»  not 
iLLiAM.     jj^ji^  suflScient.    The  Waiter  and  Cbambermidd# 


lexhM^  i7fl8.  at  the  Inn,  speak  nothing  to  the  identity,  m  they 

had  no  previous  knowledge  of  the  party,  and  can 
form  their  (pinion  only  from  this  inquiry. 

Then  how  stands  the  evid^ice  on  this  point  ? 
It  is  said,  that  she  had  before  asaumed  the  naaM*— 
but  that  is  not  she wn —<- only  that  Tkamas  called 
her  so.  Is  the  Court  then,  on  the  mere  answer  to 
the  libel,  to  presume  identity  ?  It  is  said,  that 
she  is  gone  abroad,  and  that  it  is  not  in  the  power 
of  the  husband  now  to  identify  her  more  particu^ 
krly.  The  Court,  however,  wishes  to  know  what 
prevented  him  from  sending  down  some  person^ 
who  had  known  her  previously,  together  with  the 
Officer  of  the  Court  ?  It  was  known  that  the  Officer 
ef  the  Court  was  not  acquainted  with  her,  nor  the 
witnesses  at  Gravesend  ;  and  also  that  Mr.  Thwias 
was  on  his  way  to  the  Cape  of  Good  Hope*  The 
C^urt  is  Qot  to  be  left  ta  conjecture  on  a  point  so 
lli9it«iria]»  and  where  precise  and  satisfitetory  evi* 
de«ce  might  easily  have  beeci  obtained.  * 

On  the  verdict  I  need  not  observe  that  it  is  no 
evidence  against  the  woman:  It  is  only  intrb- 
duced  into  these  proceedings  to  satisfy  the  Court, 
thait  the  husband  has  honestly  endeavoured  to  ob- 
tain all  the  redress  that  the  law  wiU  afford.  In 
this  case,  it  appears  to  have  passed  by  defaults 
Under  all  these  circumstances,  whatever  may  be 
the  private  opinion  impressed  on  my  nund  by 
iiome  parts  of  the  evidence^  I  do  not  feel  myself  to 


<<    '.  >IL->Jt*l'J         '    "W 


^  The  Court,  about  tUs  tioie»  had  oocasioti  to  make  similar 
^bMurvataoBSt  oq  the  defect  of  proof  of  Ueodty,  ia  odier  oases  in 
which  the  proceediius  fiulad  oa.  that  gmuidt 

be 
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he  judieialfy  wammted  ix>  pronounce,  that  the   willia«$  v. 
]ireof  of  the  necessary  fects,  which  the  law  re-  __«- 
qmres^  has  l!>een  established,  and  therefore  I  must  lethMi^ijs^. 
dismiss  the  party  i^om  this  suit.    The  case  wiQ 
probably  be  submitted  to  a  more  experienced  tri- 
bunal * ;  and  from  which  I  shaU  be  glad  to  receive 
any  information,  for  my  future  guidance,  that  may 
be  given.    But,  on  my  own  judgment,  I  cannot 
pasa  thisr  divorce^ 


■«* 


■^^ 


M'M.inn'.'f  jiaLjj 


HUBBARD  V.  BECKFORD. 

YN  this  case  a  decree^  to  answer  to  a  denland  of  aotii  Juiu  179s. 
dilapidations^  had  been  taken  out,  on  the  part  MapMadon— 
of  the  Rector  of  Shepperton^  against  Beckfbrdi  a  sequestrator. 
Ae  person  who  had  been  receiving  liie  profits  of  ^^^^dS^h^^ 
the  living  of  Shepperton,  under  a  sequestration,  ^"fhM^Ae 
obtained  aeainst  the  late  Incumbent  by  virtue  of  a«T>iu».  <»  rm- 
tne  King's  wnt  to  the  Bishop  of  the  Diocese^  coum,'*-*]iot 

sustained. 

An  allegation  t  was  ofief ed  on  the  part  df  the 
Se^piestrator,  to  which  Dr.  NkkoU  and  Dr.  Laurence 

objected 

*  Thb  cause  wag  appealed  to  the  Court  of  Arches,  where  an  tatli  Dec,  1798. 
additional  allegation  was  given  in,  pleading  the  Identity  in  a 
ftdler  manner,  and  on  which  no  doubt  remained  in  the  case. 
•"— The  Divorce  was  accordingly  decreed. 

t  The  allegation  pleaded  the  faets  on  which  this  Sequestration 
had  been  obtained;  that  there  had  been  other  Sequestrations 
issued,  on  which  he^  Beckford^  prior  to  the  death  of  the  Rector, 
bad  been  called  upon, ,  by  citations,  as  receiver  of  the  profits  of 
tt(e  rectory  of  Shepperton^  to  render  a  true  account  of  what  he 
h^A  jrcoMved^  and  that  he  exhibited  an  account  accordingly ;  — 

7k  3  that 
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Hubbard  V.    objected  —  That,  by  the  admission  a£  the  Bbel: 
without  opposition,  tlie  principle  had  been  allowed. 


ootb  Jun«i798.  that  the  Sequestrator  was  liable  to  dilapidations : 

That  it  was  a  charge  from  which  the  Incumbent, 
could  not  exonerate  himself ;  and  any  other  person, 
standing  in  his  interests,  was  equally  liable  to  it : 
That  repairs  were  mentioned  in  instruments  of 
sequestration,  as  an  incidental  expence  attend- 
ing the  sequestration:  That  the  third  article  of 
the  allegation,  in  substance,  admitted  such  pre- 
vious demands,  by  claiming  an  allowance  for  some 
repairs^  and  for  tiie  service  of  the  Church :  That 
the  same  principle  was  to  be  acted  on  throughout^ 
The  claim,  in  this  case,  was  only  ^i250,  and  the 
balance  in  the  estimates  was  not  more  than  if  200, 
ji50  being  allowed  for  old  materials  :  That  it  had 
been  expected  that  this  demand  would  have  been 
amicably  settled ;  but  the  expences  of  defending, 
this  suit  and  another,  which  ought  not  to  have  been 
resisted,  had  been  now  pleaded  in  diminution  of 
the  effects;  and  it  was  hoped  that  the  Court, 
seeing  that  this  allegation  could  have  no  legal 
effect,  would  reject  it,  and  thereby  prevent  further 
expence.  ^ 

In  reply,  Dr.  Arnold  and  Dn  Swabey  denied 
diat  the  principle  of  this.demand  was  admitted,  and 

contended,  that  the  Sequestrator  was  only  liable  to 

■  ■  ■      I  ■     ■  I  ■■ 

that  out  of  the  tithes  he  had  collected^  he  had  expended  con- 
siderable sums  of  money  on  the  reparation  of  the  rectory  house, 
bam,  stable,  &c.  and  likewise  for  the  use  and  service  of  the 
Church,  and  various  other  perquisites,  charges,  &c. ;  — •  that  Mr. 
Beckford  is  ready  and  willing  to  exhibit  his  vouchers  in  support 
of  this  account,  if  required ;  and  that  he  now  is,  and  always  hath 
declared  himself  willing  to  pay  the  balance,  if  any,  in  whatever 
manner  the  Court  shall  direct,  on  being  legally  indemnified. 

pay 
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pay  over  the  surplus,  after  his  own  demand  had    hubbaud  v. 
been  satisfied,  as  offered  by  him  in  his  allegation.  ' 

The  objectipn,  therefore,  was  to  be  considered  3othJttn«.i798. 
on  general  principles,  as  stated  to  that  article 
jQf  the  allegation ;  but  it  could  not  be  sus- 
tained. It  is  not  true,  that  dilapidations  are  to  be 
claimed  of  the  Sequestrator,  in  preference  to  his 
own  demand.  The  xvrit  to  the  Bishop  is  man- 
datory and  imperative,  and  contains  no  qualifica- 
tion, that  will  authorise  the  Bishop,  to  retain  any 
portion  of  the  receipts  for  dilapidations  ;  nor  can 
the  Bishop  himself  engraft  any  such  limitation 
upon  it.  If  he  couM,  the  effect  of  the  instrument 
might  be  entirely  defeated :  The  Sequestrator 
is  not  bound  to  do  more  than  account  faithfully 
for  the  surplus,  aft;er  his  debt  is  satisfied. 

There  is  no  priority,  in  this  case,  in  favour  of 
dilapidations  :  the  benefice  might  have  been  se- 
,questered  for  causes  growing  out  of  the  authority 
of  the  Court  ahne^  and,  in  such  cases,  the  Court  ' 
might  have  authorized  previous  deductions  for  re- 
pairs of  dilapidations.  But  here  the  dilapidations 
constitute  only  a  simple  debt,  and  there  are  these 
conflicting  claims  of  a  superior  class,  as  on  judg- 
ment debts ;  and  the  Court  cannot  support  the 
.  former  to  the  prejudice  of  the  judgment  creditor. 
It  was  submitted,  therefore,  that  the  Sequestrator 
is  entitled  to  pay  himself^  and  to  reimburse  himself 
.  for  all  costs  incurred  in  defending  suits  brought 
against  him,  as  they  are  expences  falling  on  the 
Living,  and  incurred  only  in  defending  the  pos- 
session, which  the  law  has  given  to  him. 

X  9  JUDG- 


HuBBAED  V.  JUINBMENT, 

^^^^"'        Sir  WilUdm  Scott,  ^Tlm  is  an  aUegafion  olfered 
ootfa/iiiiei798.  OB  the  part  of  a  Sequestrator,  who  has  been  ap^ 

pointed  the  receiver  of  the  profits  <^  the  living  of 
Sheppertoriy  under  the  Kmg's  writ,  directed  to  the 
Bi&h(^,  on  which  diis  sequestration  has  issued, 
It  pleads  —  that  the  Sequestrator  has  incurred 
suadry  charges,  whidi  he  desire  to  be  permitted 
to  stand  in  his  account,  and  to  be  dismissed  upon 
paying  over  the  suiplus,  after  the  disdiaige  of  Ms 
own  debt.  The  objection  taken  is  not  so  much 
to  the  particular  items  of  the  account,  as  to  the 
general  principle.  Some  part  of  the  allegation  is 
merdy  introductory.  With  rei^ect  to  what  has 
actudUy  been  done  under  this  sequestration,  it  is 
highly  necessary  that  die  Court  should  have  before 
it  the  account,  \^di  th«  Sequestrator  is  bound 
to  render  to  the  Ordinary,  of  what  he  has  done, 
under  the  authority  delegated  to  him.  I  shall 
therefore  admit  this  allegation  as  to  those  parts, 
observing  also  that  there  ou^t  to  be  stated  the 
date  of  the  first  sequestration,  an  omission  which 
vmst  be  supplied. 

It  may  be  proper,  however,  to  say  a  word  on 
the  g^eral  question,  and  with  respect  to  the 
points  whidi  have  been  the  subject  of  discussion 
in  the  argument,  and  which  may  come  before 
the  Court  again,  at  the  final  hearing  of  the 
cause.  On  the  general  principle,  I  am  inclined  to 
hold,  that  the  Sequestrator  will  be  liable  for  dilapi- 
dations. The  King's  writ  issues  to  the  Bishqi  to 
levy  a  sum  for  the  discharge  of  the  debt  —  This 
writ  has  been  truly  described  as  mandatory  to  the 
Bishop,  who  is,  in  a  general  se^se,  only  minis^ 

terial. 
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terial  *.    The  Sequestrator  is  a  kind  of  Bailiff  to    Hvbbaiio  v. 
the  Bishop.     There  is  no  mention  of  any  purpose,      ^c^'q^p* 
but  the  payment  of  the  particular  debt :  it  is,  how-  30th  June  X708. 
ever,  a  thing  incident  to,  and  inseparable  from,  the 
subject-matter  itself,  that  there  are  certain  duties 
and  expences  for  which  the  Sequestrator  is  bound 
to  provide. 

The  instrument  issued  under  the  authority  of 
the  Bishop,  and  contains  a  clause  of  allowance  for 
all  necessary  charges ;  and  I  do  not  know  on  what 
principle  it  caji  be  maintained,  that  the  repairs  of 

the 

—  -» ■  ,_        _^ __^ ■  -  -      . 

*  On  the  duty  of  the  Court  to  cany  such  writ  into  immediate 
execution,  the  following  case  has  occurred : — ^In  CampbeU  v.  fVhiie» 
heady  Consist.  6th  December  1820,  an  application  was  made  to  the 
Court,  on  the  part  of  Sir  Alexander  CampbeU,  for  a  sequestration 
of  the  Vicarage  of  Little  Clackton,  EsseXj  on  a  writ  of  levari  facias 
dkected  to  the  Bishop.  It  appeared  that  two  writs  had  been  lodged 
in  the  Registry  of  the  Court,  one,  by  Whitehead,  in  November,  the 
other,  granted  to  the  plaintiff,  at  a  later  period.  A  caveat  had  been 
entered  against  the  first,  on  the  part  of  the  plaintiff,  and  it  was 
certified  that  the  Court  of  Common  Pleas  had  superseded  that  writ 
for  irregularity  on  the  28th  Nov.  On  the  second  writ  a  caveat  had 
Idso  been  entered,  and  on  its  being  warned, — Dr. Dodson  now  prayed» 
that  sequestration  might  issue  on  the  second  writ,  and  contended, 
that  the  Court  was  bound  to  act  immediately  in  carrying  it  into 
execution ;  that  it  was  in  the  nature  of  Ajierifadas,  or  levari  facias 
to  the  sherifi^  who  had  no  discretionary  power,  but  was  bound  to 
execute  the  first  writ  when  presented  to  him,  as  has  been  hel4 
strongly  in  cases  of  divers  writs,  and  even  when  there  had  been  a 
sdzure  on  the  second  writ  (a) ;  .that,  in  this  case,  the  Court  of 
Common  Pleas  had  rescinded  the  first  writ,  and  the  second 
was  dierefore  entitled  to  priority,  being,  in  fact,  the  only  one 
in  force ;  that  the  Bishop  is  to  be  considered  as  an  ecciesi- 
asdcal  sheriff,  and  his  office  was  merely  ministerial;  that  no 
danger  however  could  accrue  to  the  Bishop,  as*  bond  had  been 

SVen  to  him ;  that  if  there  had  been  any  error  in  rescinding  the 
■St  writ,  the  Bishop  should  be  indemnified. 
On  the  part  of  Mr.  Whitehead^  Dr.  Swabey  resisted  this  prayer, 
upon  the  ground,  that  the  first  writ  had  been  repealed  in  error  by 

(a)  g  Mfd.  376.    1  5att.  aao*    1  T.  Rep.  739* 

X  4  the 
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« 

hdmakd  v.    the  Chancel,  and  of  the  parsonage,  are  not  necessary 
charges.     The  Clergyman  is,  by  law,  equally  re- 


twh  June  1798.  quired  to  provide  such  repairs,  as  well  as  the  per» 

formance  of  Divine  Service,  and  he  cannot 
exonerate  himself  from  one  of  those  duties,  more 
than  from  the  other.  The  creditor  is  the  person 
to  whom  the  sequestration  i|s  usually  granted; 
but  that  is  only  for  the  convenience  of  the  pro- 
ceeding  under  it,  and  by  the  authority  of  the 
Bishop.  The  sequestration  might  have  been 
granted  to  the  Churchwardens,  or^to  others;  and 
the  creditor  is  to  act,  as  any  other  person  would  be 
bound  to  act  in  that  character,  —  he  is  not  to  give 
to  himself  that  preference,  which  a  third  person 
could  not  be  compellable  to  allow. 

I  throw  out  this  observation,  as  the  substance 
pf  my  opinion,  on  the  general  question,  when  it 

the  Court  of  Common  Pleas,  and  stated,  that,  on  the  first  day  of 
next  terra,  that  Court  would  be  moved  to  resdnd  the  order  so 
made ;  and  relied  on  the  opinions  of  Mr.  Sei^eant  Pell  and  Mr. 
Chitty,  which  had  been  given  to  this  effect.  He  therefore  prayed 
the  Court  to  defer  to  make  any  order,  on  t^is  application,  till  the 
next  Court  day :  and  submitted,  that  the  Court  must  have  such 
discretionary  power,  as  otherwise  the  opposite  party  coul4  not 
have  been  justified  in  stopping  the  progress  of  the  first  writ  ? 

Judgment. 
Sir  fV,  Scott  —  It  would  have  been  my  duty  tQ  have  proceeded 

upon  the  first  vmt  if  granted  and  unrevoked ;  because  I  am  of 
opinion  that  the  Court  is  bound  not  to  delay  the  immediate  exe- 
cution of  a  writ,  but  to  give  the  party  all  th^  benefit  of  priority. 
It  is  however  shewn,  by  a  notice  which  has  been  left  in  the 
Registry,  that  the  first  writ  has  been  revoked  as  irTeguJar,  and 
informal,  and  that  is  not  denied — though  it  is  said  to  have  been 
so  superseded  by  error.  There  is  nothing  before  the  Court,  whicl\ 
sliews,^  that  the  first  writ  toas  revoked,  in  error,  except  the  pro- 
fessional opinions  of  tyi^o  Gentlemen  at  the  bar :  but  whatever 
respect  I  may  pay  to  those  individuals,  I  capnot  put  their  opinions 
in  oppodtion  to  the  judicial  decree  of  a  court  of  justice.  The 
Court  is  therefore  bound  to  direct  sequestration  to  proceed  im- 
mediately to  Sir  Alexander  CampbeU, 

shaU 
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fihui}  hereafter  be  brought  fully  before  the  Court  j  Hubbako  v. 
yand  I  am  inclmed  to  hold  that  the  sequestrator ' 
will  be  liable  for  charges  of  this  nature,  as  in-  aothJuMirsf. 
separable  from  the  benefice — and  that  they  could 
not  be  disjoined  from  the  duties  of  the  seques- 
tration, even  by  the  authority  of  the  Bish(^,  as 
observed  in  argument,  even  if  he  could  be  sup- 
posed to  have  sanctioned  any  such  pretension. 

On  a  subsequent  day,  a  further  allegation  was  gth  zvc.  17  gt. 
given  in,  pleading,  in  substance,  that  since  Mr. 
Beckford  had  exhibited,  on  oath,  the  account  of  the 
tithes,  profits  and  emoluments  of  the  Rectory  of 
Shepperton,  as  by  him  collected  and  received,  he 
had  expended  the  sum  of  .^f'llS  upon  the  two 
barns,  and  their  appurtenances,  and  had  caused 
them  to  be  efiectually  reinstated  and  repaired. 
To  the  admission  of  this  additional  plea,  it  wa3 
objected,  —  that  it  was  no'  answer  to  the  general 
demand ;  — that  the  sum,  stated  to  be  expended,  was 
more  than  the  estimate  on  that  part  of  the  premises, 
and  had  therefore  been  improvidently  expended;  -^ 
that,  as  it  had  been  done  since  the  commencement 
of  these  proceedings,  it  was  an  act  of  the  sequestrator 
in  his  own  wrong,  and  could  not  be  set  against  the 
general  demand  which  had  been  made  upon  him. 

The  Court  said  —  If  I  understand  the  nature  of 
this  allegation,  it  means  to  plead,  in  answer  to  the 
libel,  claiming  jf  7*  for  one  part  of  the  dilapida- 
tions, — that  Mr.  Beckford  wishes  to  shew  that  he 
has  expended  j^llS.  It  is  quite  impossible  that 
I  should  permit  such  an  averment,  in  opposition  to 
the  claim  made  upon  him,  for  that  part  of  the 
dilapidations :  that,  being  charged  with  dilapida- 
tions, on  one  item,  to  a  particular  amount,  he  has 
laid  out  more  than  the  sum  required.  It  is  an 
irregularity^  perhaps,  that  he  ^uld  have  done  any 

thing 
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HnBAWLO  V.   tUng  to  the  bams»  since  the  time  of  giving  in  the 
Libel  in  these  proceedings.    From  that  time,  the 


flifa  dbc  1798*  matter  was  under  the  protection  of  the  Court ;  and 

perhaps  the  Court  would  not   exceed  its  legal 
•power,  if  It  was  to  refuse  to  take  any  notice  of  such 
an  expenditure.    Equity  may  suggest,  however, 
that  he  should  be  entitled  to  some  allowance,  but 
only  to  the  amount  of  the  sum  claimed  in  the  libeL 
The  Court  will  therefore  give  him  the  opportu- 
nity of  pleading  simply — that  he  has  repaired  the 
bams ;  but  It  will  not  permit  him  to  enter  into  a  spe- 
cification of  the  expenditure,  beyond  the  estimate  of 
it  in  the  article  of  the  libel.— I  must  here  observe 
also,  tihat  suits  for  dilapidations  are  necessarily 
attended  with  great  expence  ;  and  they  ought  not 
therefore  to  be  instituted  here^  except  upon  great 
occasions.    I  strongly  recommend  to  the  parties  to 
come  to  s(Hne  accommodation.    If  however  they 
go  on,  and  it  may  be  necessary  to  act  on  my 
directions  on  the  matter  now  pleaded,  I  admit  the 
artide,  subject  to  the  alteration^  which  has  been 
before  sufficiently  explained. 


WALTER  V.  GUNNER  and  DRURY. 

•oth  June  1798.  npms  was  a  proceeding  against  the  Church- 
^\1Il^  wardens  of  Teddmgton,  calling  on  them  to 
ia  the  Piuiih  shew  cause  why  they  had  not  seated,  or  caused  to 
SB^n^^i'  be  seated,  the  plaintiff  and  his  famUy  in  the  Parish 
cS^X"  tis.  Church,  according  to  his  situation  and  condition, 
fodilfJS^:  he  being  a  principal  Inhabitant  and  Parishioner, 
Rule  of  con-      ^^j  haviug  duly  applied  to  them  to  be  so  seated* 

cxtemrf^  *  An appeaiance  was  giv«i  for  the  Churchwardens 
'*"'"         raider  protest,  admitting  the  averment  set  fi)rth  in 

8  *"^ 


Faculty. 
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4ke  Citatiu^  '<  that  lie  id  a  principal  Inhabitant,  waltu  r. 

**  and  diat  he  luid  applied  ix>  them,''  at  the  same  Dauav. 
time  alk^gy  ^  tha^.  this  was  not  sufficient  in  law 


^<  to  entitle  Mr.  Waiter  to  cite  titem  in  this  form  ;'* 
imd  further,  **  that  the  Church  was  so  small,  and 
'*  the  number  of  Inhabitants  so  much  increased, 
'<  that  many  persons  were  obliged  to  submit  to 
'<  considerable  inconvenience,  some  in  sitting  with 
^<  others,  some  in  having  no  seats ;  that  many  seats 
**  were  held  by  custom,  attached  to  houses  in  such 
'<  a  manner,  that,  though  the  owners  did  not  use 
^*  them,  they  were  occupied  by  their  tenants  $  that 
^  the  Churchwardens  have  not  interfered  with  such 
^<  customary  possession ;  that  the  house,  which 
*<  Mr.  Walter  occupies,  was  built  by  a  Jew,  who 
never  applied  for  a  seat ;  that  in  I796  Mr.  Waiter 
applied  iar  a  seat,  and  a  vestry  was  called,  at 
which  it  was  determined  that  persons  should 
^<  have  permission  to  erect  pews  in  a  galleiy,  on 
*' payment  of  j^  to  the  parish;  that  this  offer 
<^  had  not  been  accented ;  that  die  plaintiff  had 
<<  refused  to  pay  the  Church-rate,  unless  he 
**  was  seated:  That  it  was  then  proposed  that  a 
<<  vacant  place  should  be  enclosed ;  and  notice  was 
^*  giv^n  to  him  that  a  vestry  would  be  held  for 
«<  that  purpose ;  but  he  did  not  attend :  That  the 
^  Churchwardens  are  desirous  of  accommodating 
'*^  all  persons  as  wdll  as  they  can  without  disturbing 
<^  the  possession  of  others ;  that  they  had  no  right 
^  to  dispossess  them,  but  were  ready  to  submit  to 
^<  any  order  which  the  Couit  might  make  upon 
«« them/' 

On  the  other  side  it  was  alleged,  ^  that,  bylaw 
M  god  usage,  all  pews,  exc^  those  hekl  by  &cuity 
^<  or  other  legal  title,   ought  to  be  distributed 

<*  amongst 
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walter^c^  u  amongst  actual  Pari$hioners ;  that  many  of  the 
druet.  «  largest  were  assigned  to  persons,  not  living  or 
"  having  lands  in  the  parish ;  that  others  were 
"  annexed  to  houses,  and  let  out  by  the  owners  to 
"  persons  not  living  in  the  parish  j  that  it  was  in 
"  the  power  of  the  Churchwardens,  by  a  legal 
"  exercise  of  their  authority,  to  seat  the  com- 
•*  plainant ;  that  his  house  was  one  of  the  largest 
<<  in  the  parish,  and  though  he  had  applied  in 
"  1796,  and  the  following  years,  nothing  effectual 
**  had  been  done."  It  was  replied,  "  that  the 
<<  pew  held  by  Seton  is  reputed  to  be  annexed  to 
«<  the  house  of  Mr.  Retfbrdy  and  that  part  of  his 
"  family  used  to  sit  there ;  and  the  other  occu- 
«*  pied  by  Lady  Murray ^  was  annexed  to  another 
"  house,  called  Omh  Housej  which  was  now  a 
<<  school ;  and  that  the  pew  being  too  small  for  the 
"  boys,  they  were  allowed  to  occupy  seats  in  the 
«  gallery  at  a  certain  rent ;  that  the  Churchwardens 
«<  did  not  consider  themselves  to  Be  authorized,  by 
<<  virtue  of  their  office,  to  disturb  the  possession 
*^  of  these  parties." 

Judgment. 
Sir  TV.  Scott  —  I  think  the  process  has  issued 
very  properly  in  this  case,  and  that  this  is  a  con- 
venient mode  of  proceeding,  by  citing  the  Church- 
wardens, in  a  civil  suit,  to  shew  cause,  &c.  as  in 
this  citation.  I  do  not  think  that  it  was  necessary 
to  allege  that  any  particular  pew  was  vacant,  as 
it  would  be  a  sufficient  return,  on  the  part  of  the 
Churchwardens,  to  aver,  that  they  were  unable 
to  comply  with  the  request,  on  account  that 
there  were  no  such  vacancies.  If  that  return 
was  made  and  duly  established,  I  fear  it  might 
be  entitled   to  much   consideration,   as  in  the 

enlarged 
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enlarged  population  of  Parishes,  in  the  vicinity    walth  v. 
of  this  Town,  it  may  really  not  be  in  the  power      jdr  w!™* 


of  the  Churchwardens,  to  make  immediate  additions 
to  the  fabric,  or  to  build  Chapels  at  once  for  the 
acconmiodation  of  the  Inhi^bitants.  The  return, 
in  tMs  case,  is  not  of  that  kind.  It  consisted  of 
two  parts ;  that  notice  was  given  of  a  vestry,  and 
that  an  offer  was  made,  that  the  party  might  erect 
a  pew,  on  a  condition  which  is  not  strictiy  le^  — ' 
that  he  should  pay  the  Pmish  for  it.  It  is  clearly 
the  law  on  this  subject,  that  a  Parishioner  has  a 
right  to  a  seat  in  the  Church,  without  such  pay- 
ment :  but  I  think  the  return  is  bad  on  another 
ground;  for,  although  it  might  be  sufficient,  if 
there  was  no  pew  vaomt,  yet  if  there  are  existing 
pews  improperly  occupied,  the  mere  offer  of  a  per^ 
mission  to  erect  a  pew  is  not  a  good  return. 

The  other  part  of  the  return  is  bad  also,  since 
it  pleads  a  custom,  which  is  evidenUy  illegal,  and 
cannot  be  supported — that  pews  are  appurtenant  to 
certain  houses,  and  are  let  by  the  owners  to  persons 
who  are  not  Inhabitants  of  the  Parish.  All  private 
rights  in  pews  must  be  held  under  a  faculty,  or  by 
prescription,  which  presumes  a  faculty,  and  no 
faculty  was  ever  granted  to  that  effect ;  for  the 
Ordinary  must  have  exercised  his  discretion,  to  de- 
populate the  Church  of  its  own  proper  Inhabitants, 
if  he  could  have  granted  such  a  faculty.  The  plea 
gOQs  on  to  state  *<  that  the  Churchwardens  have 
••  not  ventured  to  disturb  such  occupiers ;"  to 
which  it  is  answered  justly,  that  they  have  not 
done  their  duly,  for  they  ought  to  have  prevented 
an  occupancy  of  that  kind. 

There  is  something  stated  also  of  a  custom,  that 
others,  who  have  not  pews  appurtenant,  pay  a  rent 
for  seats,  which  is  applied  id  easement  of  the  Parish 

rate 
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Wik&TBR  9.    rate  ^-^  a  practice,  wkich  haft  been  eaii$taiitfrp  iepn» 
D^uRT.      bended  by  the  Ecclesiasticai  Courts^    and 
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couraged  as  often  as  it  has  been  setup*.    TheD 

^  In  Stevem  v.  ^fSxxiTIOMe  and  Buller^  Arches,  2dth  J*^6. 1792,  on 
wpipeA  from  the  Deeaaat  Court  ef  WeM^  as  tir  the  gnm/t  d  a  iieulty 
Id?  die  eraetkn  of  aeata»  tha  Ju(^  of  tie  Cowt  of  Apek«8  olMervo^ 
«— Thera  is  ona  dausie  i^  thci  £M;uky  whidi  is  illegal^ —  a  peunission 
to  the  parties  erecting  seats  to  sell  the  same.  This  is  a  practice 
which  may  have  prevailed  frequently ;  but  whenever  it  had  ap« 
pearefilbefore  the  Court,  it  has  been  eomtantly  dis0omiteiianced*i— « 
The  Court  then  referred  to  Hie.  follofiring  eases: --*  The  Chmdw 
mi^sns  of  KMMMgfam  v.  Wycf,  Consist.  1721 ;  "  la  which  the 
*'  Churchwardens  and  Vicar,  in  onkr  to  pay  the  expences  of  new 
'*  pews,  had  assigned  pews  to  certain  persons,  their  heirs,  executors^ 
"  8cc.  for  sums  specified. — ^The  Court  held  diis  to  beili^;aA,  and  diat 
«  the  Churefawardens  might  seat  the  perishieaew  in  these  pewif 
**  as  if  no  sudi  ovdee  had  been  nuide." 

In  Hatfifrd  v.  Joms,  Consist.  17^ :  "  The  Vestry  had  granted^ 
"  for  jf  10,  a  pew  to  R.  and  his  assigns,  appropriated  to  such 
*^  house  as  he  should  build.  He  assigned  to  Joneg, — Jones  applied 
**  for  a  faculty, — The  Court  disallowed  Ihe  chum  of  Jones  to  a  pew; 
**  and  eidered  himto  be  placed  in  the  eemmon  part  of  the  church.*' 
In  Bfo^T.Atftiti^Ccnsi^l  740:  Suitof  perturbakioD^--- ThepM«3^ 
pleaded  purchase  and  the  custom  of  parish.  The  Court  rejected  the 
libely  and  held  the  custom  illegal.  In  Asiley  v.  Biddle,  Peculiars^ 
1774 :  Aitley  took  a  house,  to  which  a  pew  had'  belbnged  forty 
yem^ — ^Tbe  Chiunehwardens  demanded  money,—- on  leAisal, 
they  pAaeed  anodier  penon  with  him;  The  Court  *'  admoniditd 
*'  tiiem  not  to-disturb^  and  to  despat  from  the  practice  of  selling^*' 
Having  stated  these  precedents,  tJttb  Court,  further  observed^ 
**  These  cases  all  shew,  that  even  where  the  larder  has  been  made 
**  to  defray  expences,  it  has  always  been  held  illegal.  It  is  saidir 
^however,  that  fbnner  easea  had  bee«  iostaoces  of  old  pews< 
but  that  the  agieemeiit  heie  is  for  building  new  pewt.  Thia 
cannot  influence  the  Court,  or  make  thaact  leg«l.  It  may  be 
true,  as  it  has  been  remarked  in  the  argument,  that  this  b  fre* 
quently  done,  particularly  in  cluq^.  But  they  are  private  pro- 
*^  perty  ;  Thii  is  an  old  pansh  dnirch ;  and  I  am*  of  opinion^ 
that  neither  the  Parishioners,,  by  their  oonsfot,  or  the  Ordioaiyg 
or  any  power  but  the  LegislaturOt  can  deprive  the  inhabitants 
"  of  a  parish  of  their  general  right,  and  that  such  acts  are  con* 
*<  trary  to  the  biw  of  the  land.*' —  The  &culty  was  therefore  pro-f 
aoonoed  iUegat,  and  the  sentence  of  the  Court  beiow  revened. 

the 
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the  return  is»  I  tfanik,  insufScieat ;  and  the  party  waiter  «. 
hzB  shewn  that  there  are  pews  occupied  by  persona  ^kJrt. 
not  living  in  the  Farish^  and  that  a  ptfticular  ^j^^ 
Individual  has  obtained  a  lai^  portion  of  the 
Churchy  and  let  his  own  pew  to  a  non-resident  per- 
son. There  is  one  pew  appurtenant  to  the  house  of 
Mr.  22e£/orfi^  who  does  not  live  in  the  parish,  and  who 
^covenants  with  his  tenant,  that  he  shall  not  occupy 
it,  in  order  that  he  may  let  it  out  to  others.  This 
IS  clearly  illegal.  If  a  pew  is  rightly  appurtenant, 
the  occupancy  of  it  must  pass  with  the  house ; 
and  the  individuals  cannot,  by  contract  between 
themselves,  defeat  the  general  right  of  the  parish. 
It  appears  that  the  house  has  been  built  only  eighty 
years,  which  is  not  sufficient  to  establish  a  prescrip- 
tive right ;  because  it  might  be  presumed  that  evi- 
dence of  the  grant  of  a  ikcul  ty  wa»not  extinct  in  that 
time  ;  but  even  if  there  was  a  prescriptive  fi^t,  H 
eould  not  be  exardsed  by  transferring  k  topeisans» 
notinhabitaiits  of  the  house,  or  of  the  parish.  Sudi 
possession  cannot  be  maintained.  There  is  also 
another  instance,  in  whicb  the  parish  has  given  way 
tQthe  partial;  convenience  of  one  person,  whohdids  a 
house  t9  which  a  pew  may  be  appurtenant :  When, 
however,  he  was  indulged  with  a  gallery,  the 
pmi3h  ought  to  have  required  him,  to  exchange 
his  own  pew  for  thait  accommodation.  He  oc^ht 
to  be  required  to  go  back  to  his  own  proper  pew, 
or  give  it  up  to  the  parish ;  as  it  is  now  used  in  the 

wne  improper  manner  by  inhabitants  of  another 
pamh. 

The  Court,  therefore,  is  bound  to  overrule  the 
protest ;  but  I  shall  not  do  more,  or  give  any  costs 
ilgainst  the  Churchwardens :  6x  they  have  been 
acting  imder  th»g^ieral  s^oyse  of  the  patis)i,  and 

it 
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Walter  v.    at  Vhetty  to  make  such  wder  with  respect  to  her 

Gun  NCR  and 

drury.       pew. 

Mr«  Retford  says,  that  his  house  has  been  built 


ioth/u^i798.  ^jp^j.^  Qf  eighty  years,  and  that  the  pew  has 

been  exclusively  used  by  him,  and  that  he  has 
covenanted  with  his  tenant  that  he  shall  not  sit  is 
it — ^which  is  an  unjust  attempt,  and  an  illegal 
exercise  of  his  exclusive  right,  if  he  ever  possessed 
such.  From  the  affidavit,  however,  I  am  inclined 
to  doubt  whether  he  ever  did.  To  exclude 
the  jurisdiction  of  the  Ordinary  from  the  disposal 
of  a  pew,  it  is  necessary,  not  merely  that  possession 
should  be  shewn  for  many  years,  but  that  the  pew 
.  should  have  been  built  and  repaired  time  out  of 
mind."^  Six  years  possession  is  not  sufficient  agaifist 
a  mere  disturber,  much  less  against  the  Ordinary. 
A  person,  claiming  a  pew,  must  shew  either  a 
faculty,  or  prescription,  which  will  suppose  a 
£iculty.  But  mere  presumption  is  not  sufficient, 
without  some  evidence,  on  which  a  faculty  ntay 
reasonably  be  presumed.  The  strongest  evidence 
of  that  kind,  is  the  building  and  repairing  time  out 
of  mind ;  for  mere  repairing  for  SO  or  40  years  will 
not  exclude  the  Ordinary.  In  this  case  the  person 
was  offered  a  particular  space ;  and  if  he  had  built  on 
it,  it  would  not  be  sufficient  to  supersede  the  autho- 
rity of  the  Ordinary.  The  possession  must  be  an- 
cient,  and  going  beyond  memory ;  and  though,  dn 
tiiis  subject,  I  do  not  mean  tiie  high  legal  me- 
mory, it  must  be  larger  than  appears  in  the  cir- 
cumstances  of  this  case. 


*  »     ■       '  »■  I        ■    ■■■  ■« I  III  Ti  I    ^. 


*  Stoekt  V.  Booth,  1  T.  R.  428. 
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It  IS  alleged  that  the  house  has  been  built  eighty    Walter  v. 

^  i  \         1  ^      J      Gunner  and 

years,  but  it  is  not  said  that  the  seat  was  built  and  dkury. 
maintained  by  the  owner  of  the  house.  The  time 
of  sixty  years  has  been  held  not  sufficient  against 
a  Wrong  doer.  The  law  does  not  favof  claims 
gainst  the  Ordinary,  and  no  ground  is  stated 
here,  on  which  such  a  right  can  be  establidhed 
against  him.  By  Mr,  Retford^ f^  own  affidavit,  it 
appears  that,  whatever  his  claim  might  be,  it 
ceased  when  he  went  out  of  the  parish,  and  had 
since  been  used  improperly.  I  have  no  hesi* 
tation  in  saying,  that  this  is  to  be  considered  as  a 
vacant  pew,  which  the  Ordinary  has  a  right  to 
confer,  for  present  possession,  on  any  inhabitant. 

It  is  my  duty,  therefore,  to  decree  a  monition  to 
issue  to  the  Churchwarden  to  seat  Mr.  Walter  in 
this  pew.  At  the  same  time,  as  the  parties  have 
been  acting  under  a  mistake,  which  has  been 
general  in  the  parish,  this  must  not  be  done 
with  precipitation,  but  with  all '  reasonable  at- 
tention to  the  convenience  of  parties.  I  do 
not  therefore  grant  this  part  of  the  prayer, 
which  relates  to  the  injunction  of  complying  with 
this  monition,  before  the  22d  instant ;  but  I  direct 
the  monition  to  be  returned  by  the  first  session  of 
next  term,  with  the  proper  certificate. 


T  « 
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GOLDSMID,  BY  HER  GUARDIAN,  V.  BROMER. 

ij^  Pee.  179%.  ^HIS  wa&  R  sult  of  jactitation  of  marriage,  m- 
JewMk  marriage  stituted,  on  behalf  of  Miss  GoUUmid  against 
(Wuwrb>^Ka  Bromer ^,ho\h  parties  being  of  the  Jewish  religion^ 
^rt^^^'^  on  suggestion  that  the  asserted  marriage  was  not 
"«»*>  "^.Sbf    valid,  by  reason  of  non-conformity  of  the  ceremony 

put  of  the  cere-  tO  the  JeWlsh  IRW. 

nooj. 

Judgment. 

Sir  William  Scott.  —  This  is  a  suit  brought  by 
Alaria  Goldsmid  by  her  guardian,  for  jactitation 
of  marriage  against  David  Bromer,  who  confesses 
the  jactitation,  and  justifies,  by  pleading  a  mar- 
riage to  have  been  ceJebrated,  and  the  same  to  be 
valid,  according  to  the  law  of  the  Jews.  The 
parties  are  both  Jews,  and  both  appeal  to  the 
Jewish  law,  by  which  this  question  must  be  de- 
cided, for  on  the  mere  fact  there  is  no  question. 
The  Jews,  though  British  subjects,  have  the  en- 
joyment of  their  own  laws  in  religious  ceremonies  ; 
and  the  marriage  act  acknowledges  this  privilege, 
by  excepting  them  out  of  its  provisions :  To 
deny  them  the  benefit  of  their  own  law,  upon  si\ch 
subjects,  would  be  to  deny  to  a  distinct  body  of 
people,  the  full  benefit  of  the  toleration^  to  which 
they  have  long  been  held  to  be  entitled. 

This  being  a  question  of  Jewish  law  then,  the 
Court  must  be  content  to  learn  that  law,  as  well 
as  it  can,  from  the  professors  of  it.  It  is  not 
denied  that  some  ceremony  has  been  performed, 
but  it  is  alleged,  *<  that  the  cekhratton  was  not  con^ 
^^formahle  to  thelcmqfthe  Jews."  It  is  not  alleged 

that 
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'that  the  ceremony  was  defective  in  any  other  par-   Ooidimid  9, 
ticulars»  except  "  that  it  is  essentially  necessary       *'^'"''' 
"  that  it  should  be  performed  in  the  presence  of  ^7*  dw.  i7f •. 
two    witnesses,    competent    and  credible,   and 
subject  to  no  disqualification  imposed  by  the 
^'  Jewish  lawsj  which'  disqualifications  may  pro- 
ceed from  certain  degrees  of  consanguinity  to 
***  either  of  the  parties  who  marry,  or  from  non. 
conformity   to  the  ceremonies  of  the  Jewish 
religion  ;'*  and  it  is  alleged  '<  that  the  ceremony 
in   this  case  was  not  attested  by  competent 
**  witnesses  according  to  these  rules.'* 

The  allegation  of  Mr.  Bromer  refers  to  the 
present  general  law  of  the  Jews ;  it  is  therefore 
now  too  late  to  refer  the  Court  back  to  the  law  of 
Moses  alone,  as  it  existed  in  the  earliest  times  of 
Judaism.  He  admits  the  objection  of  consanguinity, 
as  affecting  the  competency  of  witnesses  ;  but  the 
distinction  of  which  he  avails  himself  is,  —  that  it 
must  be  relation  e<r  parte  patemd,  whereas  the 
witnesses  objected  to  were  related  ea? parte  matemd^ 
only;  and  that  fact  is  not  denied.  He  admits 
also  the  necessity  of  conformity;  but  with  four 
limitations.  —  First,  that  any  irregularity  or  breach 
of  the  Jewish  laws,  or  ordinances,  as  pleaded,  must 
be  deliberate  and  designed,  and  not  the  mere  eflfect 
of  human  infirmity,  or  negligence,  or  mistake.  — 
Secondly,  that  it  must  be  unrepented  of:  as  other- 
wise  it  might  have  been  absolved  and  done  away  by 
due  penitence.  —  Thirdly,  that  it  must  be  proved 
by  witnesses,  who  are  themselves  unimpeachable.— 
Fourthly,  that  it  must  be  a  disqualification  arising 
before  the  ceremony,  and  not  subsequent  to  it.  He 
4oes  not,  however,  allege  expressly  that  the  non- 
conformity, imputed  to  the  witnesses  in  this  in- 

Y  3  stance 
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GoLDMuor.  atMce  U  within  the  exceptions  which  he  has  laid 
*^'''^'      down^  but  takes  the  chance  of  what  may  arise  on 


i^th  jkc.  1798.  Chat  point  upoiD  the  inter  rogatories.  It  is  to  be  ob^ 

served  also  that  the  third  limitatioB,  which  has  been 
assigned^  may  be  put  out  of  consideration ;  for  the 
only  witness,  who  has  been  examined  with  regard  to 
it,  says,  that  it  would  not  be  necessary  to  ascertain 
the  fact,  by  positive  testimony,  in  favor  of  credit,  for 
the  law  would  presume,  that  the  attesting  witnesses 
were  good  and  sufficient,  if  nothing  was  shewn  to 
the  contrary.  To  the  fourth  ground  of  objection^ 
the  different  answers  in  the  interrogatories  allow 
the  utmost  latitude  of  advantage,  if  the  state  of 
fact  is  in  any  degree  dubious ;  but,  if  no  such 
doubt  exists,  fJie  objection  is  peremptory ;  the  im^ 
puted  criviinal  act  must  not  be  an  act  resolvable 
ioto  mere  infirmity,  negligence,  or  mistake. 
The  limitation,'  which  has  been  assigned  on  the 
alleged  disabilities,  must  be  proved  by  tho9e 
who  mean  to  rehabiUtate  ;  because,  if  a  person 
does  a  criminal  act,  it  must  be  presumed  to  be  with 
a  criminal  intention,  and  that  presumption  will 
remain  till  the  contrary  is  shewn.  This  will  be 
more  necessary,  if  it  aj^ears  that  the  acts  were 
accompanied  with  circumstances  which  shew  no 
repentan/ce,  but  a  fixed  and  continued  purpose  of 
evil.  There  is  also  this  further  observation  to  be 
made,  which  is  supported  by  Mi.Ish  Yemene^ 
*<  that  if  one  witness  only  is  disqualified,  it  entirely 
"  invalidates  the  ceremony,"  because  there  is  then 
only  one  competent  witness ;  and  in  this  construe* 
tion  all  the  witnesses  agree. 

It  appears,  then,  that  the  fact  of  marriage  must 
be  attested  according  to  the  Jewish  law^  and  that 
this  attesitation  is  a  constituent  part  of  the  validity 

of 
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of  the  ceremony.    It  is  deposed  to  be  essentially   Goldimid  i.. 

necessary,  that  both  the  witnesses  must  be  com* L. 

pet^it;  and  I  understand  that  if  there  was  the  17th  zvc.  1798. 
<^earest  proof  of  the  actual  ceremony^  it  would 
not  be  syfficient,  unless  it  wa3  performed  in  the 
presence  of  such  two  attesting  witnesses,  of  perfect 
competency.  All  the  witnesses  agree  in  this  re* 
presentation ;  I  have  therefore  only  to  apply  the 
law  so  certified  to  the  facts ;  and^  in  doing  this^ 
I  shall  dismiss  frpm  my  consideration  much  irre* 
levant  matter,  which  has  been  introduced,  parti- 
cularly with  respect  to  the  conduct  of  the  parties; 
because,  if  I  unjierstand  the  Rabbies  correctly,  if 
Miss  Goldsmid  was  claimiog  the  benefit  of  marriage, 
and  the  attesting  witnesses  were  not  competent 
at  the  time,  the  ceremony  would  signify  nothings 
Something  has  been  said  also  of  the  undue  inter^ 
i^ence  of  Mr.  Goldsmid  the  father,  for  the  pur- 
pose of  setting  aside  this  matrimonial  union.  Bat 
every  parent  is  deeply  interested  in  the  welfare  of 
his  children,  as  afiected  by  such  connexions ;  and 
has  a  right  to  question  a  matrimonial  contract 
entered  into  in  the  minority  of  his  child ;  and  I  do 
not  see  that  this  right  has  been  exercised,  on  this 
occasion,  witib  any  impropriety. 
.  The  young  lady  appears  to  have  been  of  the 
tender  age  of  sixteen,  with  all  the  inexperience^ 
and  susceptibility  of  hasty  impressions,  that  are 
incident  to  that  age ;  and  it  is  the  order  of  God^ 
and  the  dsuly  practice  of  society,  that  the  expe- 
rience of  the  father  shall  protect  the  inexperience 
of  the  child.  It  is  said,  that  he  is  chargeable  with  in- 
consistency, in  his  manner  ofbehaviour  to  this  young 
man,  as  he  had  received  Bromer  into  his  family  with 
great  familiarity ;  but  it  never  can  be  supposed  that 

Y  4  every 
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GoLDSMjD  V.    every  man,  who  receives  a  person  into  his  familyv 
on  a  footing  of  civility,  means  that  he  should  marry 


lyth  Deo,  1798.  his  daughter.     It  has  been  observed,  also,  that  it 

would  be  to  the  disadvantage  of  the  young  lady, 
that  the  marriage  should  now  be  set  aside ;  but  the 
father  has  only  to  choose  between  calamities  ;  he 
has  a  right  to  determine  as  he  considers  to  be  best 
for  the  interest  and  happiness  of  his  family,  arid 
we  must  presume  that  he  has  so  done.  On  the  con- 
duct of  the  young  lady,  I  am  unwilling  to  make 
any  observation  unfavourable  to  her,  in  consider- 
ation of  her  tender  age.  But  as  to  Mr.  BromeTf 
though  much  has  been  said  of  the  honourable  state 
of  matrimony,  it  must  not  be  forgotten,  that  it 
may  be  pursued  ou  dishonourable  motives ;  and 
though  I  do  not  say  that  it  is  so  here,  yet  when 
a  man,  who  is  hospitably  received  into  a  family, 
avails  himself  of  the  opportunity  of  engaging,  with 
clandestinity,  the  affections  of  a  young  lady,  I  do 
not  think  that  he  is  a  proper  subject  of  lofty 
panegyric  on  that  account. 

I  throw  out  of  the  case,  also,  all  discussion  on 
the  reasonableness  of  the  Jewish  law^  since  I  must 
take  that  as  I  find  it.  I  must  observe,  however, 
that  it  does  not  seem  to  be  without  apology  or 
reason,  as  I  take  the  intention  to  be  to  render 
clandestine  marriages  almost  impossible.  Clan- 
destine marriages  are  considered  as  evils,  in  aU 
civilized  societies.  In  England,  they  are  discoun- 
tenanced by  the  marriage  act,  and  generally 
among  Protestants.  In  many  Catholic  countries, 
Itlso,  the  law  interposes  to  prevent  them.  The 
Jaw  of  the  Jews,  by  its  original  incapacity  of  re- 
peal, is  jQut  of  the  protection  of  the  law  of  the 
countries  in  whiqh  they  dwell^  an(jl  it  seems,  there-r 

fore^ 
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fore,  to  have  done  reasonably  in  providing,  that  if  o©'-©*"'"*  v. 
such  contracts  cannot  be  rendered  null  and  void,  ' 

by  positive  enactment ;  they  shall  be  clogged  with  nth  ike.  i7m. 
ceremonies,  which  render  it  almost  impossible,  that 
they  should  be  effectually  performed. 

With  these  observations,  I  proceed  to  examine 
the  facts  of  this  case.  On  the  22d  November 
179^,  it  appears  that  the  parties  met  by  appoint- 
ment,  and  Mr.  Bromer  took  the  lady  in  a  coach  to 
the  Shakespeare  Tavern,  in  Covent  Garderiy  where 
two  persons  were  stationed  by  him  to  be  in  readi- 
ness  to  be  witnesses,  though  one  appears  also  to 
have  had  other  business  there.  In  the  presence 
of  these  persons  he  gave  the  ring,  and  pronounced 
the  words  in  Hebrew  which  constitute  the  cere- 
jnony  of  Kedushim. 

On  this  part  of  the  case  it  has  been  contended, 
that  the  principal  ceremony  itself  is  not  proved  to 
have  been  rightly  performed.  But  it  is  simple  in 
its  form,  requiring  only  a  few  Hebrew  words  with 
the  delivery  of  the  Ring ;  and  it  is  to  be  presumed, 
that  a  person,  intending  to  efiect  such  a  purpose, 
would  take  care  to  instruct  himself,  in  what  was  ne- 
cessary to  be  done ;  and  it  is  not  material  that  the 
words  should  be  understood  by  either  party. .  This 
part  of  the  case,  therefore,  is  sufficiently  proved  by 
the  witnesses,  by  the  certificates  of  the  Jewish  Tri- 
bunals, by  the  answers,  and  by  the  very  form  of 
pleading,  which  lays  the  invalidity,  in  the  disqualifi* 
jcation  of  the  witnesses  alone.  There  is  also  the  con- 
ductof  the  parties  in  cohabiting,  which  maybe  taken 
as  strong  proof  that  some  such  ceremony  has  passed, 
as  would  justify  such  cohabitation ;  if  it  had  not 
been  for  the  objections  that  are  now  alleged,  to  the 
(competency  of  these  two  witnesses,  whose  attesta- 
tion 
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ooLDiMiD  V.  tion  is  an  essential  part  of  this  ceremony.    I  say 
twOf  because  if  one  is  disqualified,  there  is  an 


17th  ikiu  1798.  end  of  the  business,  as  two  are  stated  to  be  indis- 
pensably necessary  *•  The  question  then  is  reduced 
to  this :  Is  either  of  these  persons,  before  whom: 
the  cer^nony  is  stated  to  have  been  performed, 
shewn  to  have  been  incompetent,  not  merely  to 
attest,  but  to  supply  a  constituent  part  of  the 
ceremony?  Mr.  Hesse  is  accused  of  non-con-< 
finrmity.  It  is  stated  that  he  had  profaned  the 
Sabbath,  by  riding  in  coaches,  and  snuffing  lighted 
candles,  stirring  the  fire,  and  eating  forbidden 
meats; — acts  trifling  to  us,  perhaps,  who  have 
no  law  applying  to  them,  but  not  so  according  to 
th^  rites  and  ordinances  of  the  Jewish  religion. 
One  witness,  Xm,  says,  '^  that  he  had  seen  him 
'*  repeatedly f  within  tluese  ten  years,  do  these  acts, 
<<  and  that  he  remonstrated  with  him  on  such 
i<  occasions,  but  he  replied,  '  that  he  was  no  Jew^ 
*<  but  considered  himself  as  bound  only  to  the  ex- 


■  1 1 


f  In  the  treatise  of  MdmomdeSp  de  connnbm  Hehrttorum^  c.  4» 
8. 6.  it  u  laid  down  on  \he  e£fect  of  witnesses,  ''  Si  quis  sibi 
**  muHerem  dicaverit,  uno  dimtaxat  adhibito  teste,  nihil  nos  ejus 
'*  dicatio  moveat,  cilini  ambo  rem  profiteantur ;  multo  etiam  minus 
*'  si  quis  dicaret,  nuHis  adhibitis  testibus.  Si  quis  mulierem  sibi 
**  dicarit,  adhibitis  cjnsmodi  testibus,  quibus  Lege  non  est  testi* 
naonii  dictio,  dicatio  nulla  fuerit ;  sin  eos  adhibet,  quibus  sapi* 
e^tum  autoritate  non  est  testimonii  dictio,  aut  quibus  Lege  sit 
testimonii  dictio,  necne,  non  liquet,  is,  si  velit  earn  uiorem 
**  ducere,  rursus  coram  idoneis  testibus  dicabit :  Si  nolit,  repudii 
*•  libeUus  ab  eo  mulieri  opus  est,  vel  propter  incertam  Legem, 
**  vel  propter  Sapientum  certa  vetita.  Immo  vero  ri  dicationem 
<*  mulier  factam  esse  neget,  aut  arguat  mendadi  testes,  nihil- 
<<  ominus  repudii  libellum  invita  cogitur  accipere.  Atque  eadem 
'*  est  omnhim  dicationum  incertarum  ratio.  Si  velit  cam  uxorem 
**  ducere,  de  integro  firma  dicatio  fiet ;  si  nolit,  propter  dubium 
"  mulieri  ab  eo  repudii  Ubellus  opus  est." 

**  terior 
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**  terior  c^bservaaces  of  the  religion,  in  coippUauce  <>"*•*•»  »• 
«  with  the  wishes  of  his  father.* "  * 


c« 
<c 


<« 

if 


There  cannot  be  a  atronget  instance  of  dis-  i7thi)«:.i79*. 
daimer  of  all  observance  of  the  regulations  and 
Odrdinances  of  that  religion,  or,  if  I  may  so  expriess 
tt»  of  on  umdrcumcised  heart.    This  then  is  suffi** 

ciei|jt» 

*  In  the  responsive  allegation,  given  in  and  admitted  on  the 
^art  of  Maria  Goldsmidy  the  9th  article  pleaded  **  That,  by  the 
Jewish  law,  a  person  is  ii|0oi9peteQt  and  disquamied  to  giv/e 
validity,  as  a  witness,  to  any  K^dushim  or  marriage  contra«l; 
between  Jews,  or  persons  professing  the  Jewish  religion^  by 
being  related  to  eidier  of  the  parties  in  the  first  and  second 
"  clegree  of  consanguinity,  and  that,  according  to  the  Jewish 
computation  of  the  degrees  of  consanguinity,  cousins  german, 
or  persons  descended  from  the  same  grandlather  or  grand- 
mother, are  considered  as  related  in  the  second  degree  of  oon^ 
sanguinity,  and  that,  in  order  to  be  a  competent  witness  to  the 
ceremony  of  Keduahim,  the  person  must  not  only  be  a  Jew^  but 
**  not  be  guilty  ofviolati$ig  the  religion  and  religious  ceremonies  of 
**  the  Jews  ;  and  a  Jew^  who  is  a  non-conformist  to  the  duties  and 
''  precepts  of  the  Jewish  reUguni^  particularly  m  profaning  the 
*'  Sabbath^y^  aadso proved  to  be  by  two  credible  mUnesses,  isno$ 
**  a  competent  wiiness  before  whom  KedusMm  can  he  legaUy  gmnJ* 
10th,  '*  That  li^chael  Abraham  Leoy^  one  of  the  persons  in 
**  whose  presence  the  aforesaid  pretended  Kedushim  is  alleged 
and  pleaded  in  the  said  all^tion  given  in  on  the  part  and 
behalf  of  David  Bromer,  to  have  passed  between  him  and]  the 
**  said  Maria  Goldsmid^  is  not,  according  to  the  laws  and  customs 
*'  of  the  Jews,  a  competent  witness  to  give  validity  to  any  suoii 
**  Kedushim  or  Jewish  marriage  contract  bet^sieen  them  the  said 
*'  David  Bromer  and  Maria  Goldmid,  buc,'on  the  contriury,  is 
^'  incompetent  and  disqualified  by  reasrn  that  he,  the  said 
"  Michael  Abraham  Leoy^  is  first  cousin  to  David  Bromer^  re- 
**  lated  to  him  in  the  second  degree  of  consanguinity,  the  mother 
of  David  Bromer ^  and  the  moOder  oi  Michael  Abraham  Levy i 
being  natural  and  lawful  sistersc 

1 1th,  *'  That  Emanuel  Hesse,  the  other  person  in  whose  pre- 
sence the  pretended  Kedushiptn  is  alleged  to  have  passed*  is 
not^  according  to  the  laws  and  custbiBiKpf  the  Jews,  a  com- 
petent witness  to  give  validity  to  any  Kedilsiiim  or  marriage 
Gontiacty  but,  on  the  contrary,  is  incompetent  sihd  disqual^ed 

.      -by 
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GoLx>8MiD»,   tient,  unless,  as  it  has  been  contended  by  Dr; 
-    Amoldj  a  conviction  is  required  to  establish  the 

17th  Dec.  1798.  incompetency.     According  to  our  crwn  notions, 

founded  on  tihe  principles  of  our  law,  an  antece- 
dent conviction  might  be  necessary  in  the  case  of 
some  crhninal  charges ;  but  it  is  not  alleged  to  be 
80  in  the  Jewish  law.  So  much  for  Mr.  Hesse, 
whose  disqualification  is  completely  proved  on  the 
^ound  of  non-conformity  ;  and  it  disposes  of  the 
whole  case,  since,  as  before  observed,  two  compe- 
tent  witnesses  are  required :  It  may  be  unneces- 
sary 


*^  by  reason  that  he  the  said  Emanuel  Heae  hath  manifested 
^  himself  to  be  a  non-conformist  to  the  duties  and  precepts  of 
*'  tibe  Jewish  religion,  particularly  in  profaning  the  Sabbath^j 
'*  in  the  presence  of  divers  crectible  witnesses.** 

The  nature  of  the  evidence  upon  the  1 1th  article  of  this  all^- 
taon,  may  be  collected  from  the  depositions  and  answers  of  the 
following  witnesses : — 

Michael  Abraham  Levy,  a  witness  examined  on  behalf  of -Mr.  - 
Bfxmer,  to  the  24th  interrogatory,  answers  **  that  be  hath  a  slight 
**  knowledge  of  his  fellow  witniess  Emanuel  Hesse;  that  the  said 
^  Emanuel  Hesse  is  not  a  strict  observer  of  his  religion  as  a  Jew ; 
^  that  he  knows  not,  but  hath  heard,  that  the  said  Emanuel  Hesse 
<<  has  in  divers  instances  and  on  several  occasions  profaned  the 
**  Sabbath*day,  and  eat  forbidden  food  in  contravention  of  the 
'*  laws  and  precepts  of  the  Jewish  religion ;  that  the  respondent 
**  once  saw  him  eat  meat  and  butter  together,  which  is  in  con-  • 
*•  travention  of  <k^  laws  and  precepts  of  the  Jewish  religion." 

David  Joseph  Wvrthmm&r,  to  the  1 1  th  article  of  the  said  alle- 
gation, this  deponent  <wth  *'  that  he  liath  known  the  articulate 
'*  Emanuel  Hesse,  one  o£  the  persons  in  whose  presence  he  hath 
**  understood  and  believtg  the  Kedushim  or  marriage  passed 
**  between  the  said  DavHd  Cromer  and  Maria  Goldsmtd,  parties 
<*  in  this  cause,  for  eleven  or  t^ve  years  last  past ;  that  about  the 
*^  time  the  deponent  first  knev  the  said  Emanuel  Hesse,  he  saw 
**  him  eating  meat  in  a  tavern  (KF\rankfort,  known  by  the  sign  of 
**  the  Mulberry  Tre^HRThKsh  is  a  Uvem  where  the  meat  is  not 
**  prepared  acf^ing  to  the  laws  of  the  Jews ;  that  about  two 
"**  years  ago  jAe deponent  saw  the  said  Emamtel  Hesse  eaimgmeat 

**  among  , 
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sary  therefore  to  enquire  minutely  into  the  ground    goldskidv. 
of  objection  to  the  other  witness,— his  relaticm  to     ^*^''"** 
either  of  the  parties. .  17th  ike.  1793. 

On  that  point,  Mr.  Ish  Yemene  is  the  only  wit- 
ness produced  by  Mr.  Bromer,  and  he  is  compU* 
mented  for  his  learning.  I  cannot  presume  to  judge 
upon  the  justness  of  that  eulogium ;  but  I  think  I 
may  venture  to  say,  that  a  want  of  learning  does^ 
not  appear  to  be  the  principal  defect  imputable  to 
liim  in  this  cause ;  since  he  appears  to  be  a  Doctor 
of  raffier  a  loose  school.  I  think  I  perceive  some- 
thing 

-  ■    ■   '  I  ■■  ■  ■  .1    ..I.,     .        I.  ■         ■  ii>i  I  ■    1.1  .1. 

**  among  ChmtUmi  in  the  Hercules  Tavern  behind  tbe  Ecyal  E»* 
"  change^  London^  which  is  also  a  tavern  where  meat  is  not  pre* 
pared  aecording  to  the  lams  of  the  Jews ;  that  about  a  year  and 
a  half  ago  the  deponent  saw  the  said  Emanuel  Hesse  fitofane  . 
'*  ihe  Sabbath-day  at  the  house  of  Mr.  De  Fries,  Basinghall  Street^ 
hf  snuffing  the  Ughted  candles  on  the  evening  of  the  Sabbath; 
that  the  foregoing  actions  are  contrary  to  the  laws  of  the  Jews, 
**  and  the  said  Emanuel  Hesse  hath  thereby  manifested  himself  a 
**^  non-conformist  to  the  duties  and  precepts  of  the  Jewish  re- 
*^  liffion,  and  a  pro&ner  of  the  Sabbath ;  that,  by  being  guilty 
**  OT  such  actions,  he  hath  rendered  himself,  according  to  the 
**  laws  and  ciistoms  of  the  Jews,  a  witness  incompetent  and  dis* 
^  qualiied  to  give  validity  to  any  Kedushim  or  Jewish  marriage 
•*  contract." 
To  the  6th  interrogatory,  he  says,  i*  That  committing  murder, 
blasphemy,  eating  forbidden  food,  and  profaning  tlie  Sabbath, 
by  kindkngt  extinguishing,  or  stirring  a  fire,  or  snuffing  candles, 
^  or  riding  out  on  Jwrseback,  otvna  carriage,  on  the  Sabbath-day^ 
**  are  the  principal  acta  by  which  a  person  becomes  disqualified 
**  according  to  the  laws  and  customs  of  the  Jews  to  be  a  com- 
**  petent  witness  to  give  validity  to  any  Kedushim  or  Jewish 
"  marriage  contract." 

To  the  10th,  <*  (hat  he  was  subpoena'd,  and  did  attend  as  a 
**  witness  at  the  trial  at  Gutldhalt,  in  an  action  for  Seduction, 
'*  brought  in  the  Court  of  Common  Fleas,  by  Mr.  Ooldsmid 
*'  against  Mr.  Bromer ;  that  he  stood  at  some  distance,  and  there 
^  waa  so  great  a  crowd;  that  he  could  not  distinctly  hear  all  that 
**  was  said;   that  he  recollects  one  ground  of  objection,  but 

"  whether 


«« 


^^  CASES  dbhsrmined  in  the 

■ 

GoLDMiD  V.  thing  of  Saldducean  laxity  in  has  opinions,  both  in 
*^  this  and  in  the  former  cause  j  whioh  detracts  a 

17th  Ike  1798.  little  from  the  respect  which  might  otherwise  be 

giv^a  to  his  erudition  ;  for  I  cannot  forget  &at  in 
the  former  caae  he  had  said,  that  Kedushim,  with^ 

oat  oonsummationy  was  perfect  marriage — ^Now  be 

■  ■         ■     i         .  i     i.ti-i-      I.  — . 

**  whether  the  only  one  or  not  he  cannot  say,  there  taken  to  the 
<^  competency  of  Emanuel  HessCy  was  on  account  of  his  having, 
**  as  well  before  as  after  his  being  a  witness  to  the  numfiage  in 
^*  qaeadony  eaien pork" 

.  Henry  Leo  says  to  the  1 1th  article  of  the  allegation,  *'  that  he 
"  well  knew  Emanuel  Hesse  about  Bfteen  years  ago  at  Frankfort 
'*  and  that  he,  at  that  time,  heard  him  publicly  declare,  thai  he^ 
**  Emanuel  Heae^  did  not  consider  himself  ^  ^  ^^^»  ^'^  \f  *^ 
*^  ioere  not  for  his  faihert  that  he  would  renounce  thai  religion  y 
**'  thai  for  about  these  last  ten  years  he  hath  been  well  acqumnted 
**  with  said  Emantiel  Hesse  in  London^  and  hath  repeatedly  seen 
**  hkn  profane  the  Sabbathrday  h^  riding  in  coaches  on  that  day, 
*!  and  hath  seen  him  repeatedly^  on  the  Sabbath-day,  at  the  Anti* 
*■*  gaUican  Coffee-house^  sHr  the  fire,  and  snuff  the  Ugkted  candles  ^ 
'*  Aat,  by  sudi  acts  he  hath  manifested  himself  to  be  a  non- 
*^  eot^ormstt  &c.*' 

To  the  4th  interrogatory  this  respondent  answers,  **  that  he. 
'*  hath,  times  without  number^  remonstrated  with  the  said  Emanuel 
^  Hesse  when  he  saw  him  do  any  act  which  he  considered  incon* 
«<  nstent  with  the  laws  and  customs  of  the  Jewish  religion ;  that 
'.'  he  does  not  recollect  in  whose  presence  he  so  remonstrated 
"  with  him ;  that  the  answer  the  said  Emanuel  Hesse  returned 
*'  usually  to  such  remonstrance  was,  that  he  did  not  profess  him^ 
V  self  to  be  a.  Jew ;  that  he  hath  known  hirn^  after  auch  re- 
«•  monstrance^  repeat  the  wrong-doing.*' 
.  Qakriel  Cohen  and  Jacob  Hart  say  to  the  11th  article  of  the 
allegation,  *'  tliat,  on  the  9th  day  of  December  1795,  as  he  went 
**  into  the  Stock  Exchange  Coffee-house,  near  the  Royal  Exchangef 
**  which  is  a  public  coffee-house,  and  eatmg-house,  where  food  is 
not  prepared  according  to  the  laws  and  customs  of  tbe  Jews^ 
he  saw  the  said  Emctinuel  Hesse  eating  part  of  a  round  of  berf 
^*  with  sauce^  appearing  to  be  melted  butter,  in  the  public  coffee 
^  room,  in  the  presence  of  divers  persons;  that,  by  so  doings 
**  he,  Emanuel  Hesse,  manifested  himself  a  non-conformist  to  the 
**  duties  and  precepts  of  the  Jewish  religion,  which  forbids  his 
*'  ^tbg  in  such  manner.** 

says 
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says  otherwise.    The  Talmudi  adcording  to  Mr.    Golpsmjdv. 
Xsh  Yemene^  is  an  overruling  authority,  to  whieh     ^"^'"^' 
&e  authority  of  Maimonides  and  other  expositors  17^  Dec  17 gs. 
must  bend.      In  the  ninth  interrogatory,  he  is 
pressed  by  passages  from  the  Talmud,  which,  he 
admits,  go  to  disqualify  the  mother's  relation^— - 
the  question  is  put,  "  whether  relation  es  part^ 
^  matemd  is  not  as  much  a  disqualification  as  es 
^^  parte  patemdV*  and  I  understand  it  to  be  a  direct 
declaration  of  the  Talmud,  thatjhther^sjkffier  is  t6 
be  applied,  on  this  disqualification,  in  the  corres- 
ponding style  of  mother^ s  mother. 

There  is  also  an  extract  firom  Tur,  a  book  df 
high  authority,  to  the  same  effect,  that  dster's  sorts 
ure  under  the  same  disqualification,  as  irothef^s  soni. 
But  Mr.  ish  Yemene  goes  on  to  6ay,  **  that  Mahno^ 
«*  fudes  has  stated  a  different  opinion.**  To  this  I 
must  reply,  what  Mr.  Ish  Yemene  said  before,  that 
where  the  Talmud  is  plain,  the  authority  of  Mau 
monides  must  yield  io  it  I  must  therefore  renietxi- 
ber  that  if  Maimonides  expresses  a  doubt,  a^d  l3Se 
Talmud  none  ;  where  the  Talmud  is  on  one  side, 
and  Maimonides  on  the  other^  although  I  will  not 
Bay  that  so  eminent  a  scholar  as  Maimonides  was 
in  error,  I  am  bound  to  prefer  the  authority  of 
the  Talmud.  On  these  grounds^  therefore  I  am 
of  opinion  that  the  other  witness  is  incompetent, 
on  account  of  his  relations  ex  parte  matemd. 

The  case  however  does  not  rest  here.  I  have 
also  the  judgment  of  the  college  ofGermanJewSf 
to  which  community  the  party  particularly  be- 
longs, — the  sentence  of  the  Bethdin,  their  chief 
tribunal  -—  and  this  judgment  has  been  submitted 
also  to  the  college  of  Portuguese  Jews,  who  concur 
in  it.    Here  then  are  Courts  of  great  authority  on 

this 
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ooLDfMXD ».   this  point,  and  on  matter  of  Jewish  law,  entitled  to 
^"°*'"'     the  greatest  respect,  as  they  are  Tribunals,  wiM)se 

ii^h  Ike.  1799.' ceiti&csAje  of  the  foreign  Um\  must  be  received  as 

most  satisfactory,  though  perhaps  their  judgment  is 
not  equally  satisfactory  in  matters  of  fact  Here  is 
a  question  compounded  of  law  and  fact,  and 
though  the  decision  may  not  iind  the  Court,  which 
has  to  try  the  fact  for  itself,  it  conveys  the  best 
information  which  It  can  obtain  of  the  principles 
of  law  that  are  to  be  applied  to  it  They  certify 
that  they  have  found  the  marriage  null,  according 
to  the  law  of  Moses,  without  giving  specific  reasons 
for  it  This  defect  however  is,  in  some  measure, 
made  up,  by  the  information  which  they  have  ^ven 
in  their  examinations.  I  there  find  the  grounds 
assigned,  on  which  I  form  the  same  opinion. 

This  is  the  opinion  that  is  to  be  collected  on  the 
legal  merits  of  the  case ;  and  I  see  nothing  in  the 
tnoral  estimate  of  the  conduct  of  the  parties,  which 
inclines  me  to  entertain  a  different  sentiment  I 
therefore  pronounce  against  the  validity  of  the 
marriage,  pleaded  by  Mr.  Bromer ;  that  he  has 
failed  in  proof  of  the  allegation  in  justification,  and 
that  Mary  Goldsmid  is  not  his  wife,— but  I  give 
no  costs. 

The  Counsel  prayed  the  Court,  in>  addition  to 
its  sentence,  to  enforce  perpetual  silence,  meaning 
to  pray  the  same  monition  to  the  party  as  was 
prayed  in  the  case  of  the  Duchess  of  Kingston*. 
The  Court  said.  It  would  decree  it,  if  prayed*— 
Sentence  accordingly. 

Affirmed,  on  appeal.  Arches,  25th  June  1799.  Ddc'- 
gateSf  19th  Naoember  1800. 

^  ■!■■  ■■■■  ..  ■  ,  |.»  I  ■  ' 

*  Consist.  ChudH^h  v.  Hervey.  lOth  Feb.  1769. 
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IjOdk,  PALSEtt  CALLING  HERSELF  fetORNER. 

t 

^HIS  1W*  a  Case  of  ntdBH/  of  itaarriage,  brought  a4thAfiy  i7w. 
by  th*  hus/band  against  fhe  Wife,  by  reason  of  f^^^J"^ 
tlie  triinoritjr  ^  th'fe  #iffe,  who  was  illegitimate  ;  and  26  cio.  a.  c  33. 
the  Wtt&t  df  cd^i^nt,  id  required  by  the  Marriage  pUcabie  to'Sit 

IjLgy^  marriage  of 

'^^^  Ulegiimat€ 

These  facts  appeared : — Harriet Liddiai^d,  other-  "*~"- 
ifiHh  fl^tlildek,  ^^  the  natural  daili^hter  of  Sarah 
ZMdktr^f  by  JoM  tVMteUkkj  Esquire,  and  was 
Mmi  0ft  th6  l«th  day  of  September  Vfll.  Mr. 
WKteWJc  Xed  m  the  year  1788,  ^d  by  fcis 
hMt  Witt,  beattilig  dat*  the  SOth  cf  April  1787, 
ift^  Which  he  appointed  Sarah  Liddiard,  and 
^(Mfrge  AsKle^i  sfece  deceased,  hrs  executors,  \A 
3«61lfft>Wkd^d  HdrHet  Liddidrd,  otherwise  While- 
A)fc^V  a^  hi^  Y^ttntal  <bhiM ;  and  bequeathed  certaiii 
jj^rtd  6f  his  personal  ]^h)piei*ty  l!o  his  executors  upon 
tfttf^j  to  piil  ^e  sattie  out  at  interest,  until  Harriet 
WWliMik  should  dttaih  the  age  of  iwenty-one 
/felBrd,  of  bfe  nl^rriieril^  with  the  coiisent  and  app^o- 
ttktibh  of  the  said  Sarah  Liddiard  and  George 
Ashlefff  or  the  siitvivor  of  them ;  the  interest, 
xndantithe,  to  bb  laid  out  in  her  board,  mainteiiaiice, 
dothes,  and  edltcation  ;  and  to  pay  her  the  whole 
Wiieii  she  should  so  attain  the  age  of  twetity-ohe 
.  yeats,  or  be  majrfied  with  such  consent ;  and  it  was 
his  will  and  desire,  that  all  pos^Ble  care  should  be 
ttken  df  th6  said  Harriei  WhUklock;  and  he  gave 
thii^  tuition  And  care  of  her  to  i^ar^A  Xfdifiarrf  and 
Ge&f^gt  AiMtjf^  during  her  niiridrity. 

z  On 
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HoxNKR  V.        On  the  7th  day  of  March  1796,  a  marriage  was 
solemnized  between  Thomas  Strangeways  Horner^ 


14th  jwiiy  1799.  Esquire,  and  the  said  Harriet  Liddiard,  otherwise 

Whitelockf  by  virtue  of  a  licence,  imder  seal  of 
the  Consistory  Court  of  the  Lord  Archbishop 
of  Canterbury^  wherein  Harriet  Liddiard^  other- 
wise  Whitelockf  is  described  as  a  minor ;  and 
wherein  it  is  stated,  that  the  marriage  was 
solemnized  by  and  with  the  consent  *  of  Sarah 
Liddiardy  there  stiled  Sarah  Whitelock,  widow, 
her  mother  and  guardian,  and  which  consent  was 
in  fact  obtained. 

In  February  1799>  a  suit  was  instituted  by  Mr. 
Horner^  in  the  Consistorial  Court  of  London, 
against  Harriet  Liddiard,  otherwise  Whitelock,, 
falsely  calling  herself  Homer,  spinster,  and  pre- 
tending to  be  the  wife  of  the  said  Thomas  Strange- 
ways  Homer,  to  obtain  a  sentence,  pronouncing 
and  declaring  the  said  marriage  to  have  been  null 
and  void,  pursuant  to  the  act  of  the  twenty^stJeth^ 
year  qfKing  George  the  Second,  chapter  the  thirty- 
third,  usually  called  the  Marriage  Act,  which 
enacts,  in  section  the  eleventh,  "  that  all  mar^ 
riages,  solemnized  by  licence,  where  either  of 
the  parties,  not  being  a  widower  or  widow,  shall 
"  Be  under  the  age  of  twenty-one  years,  which 
"  shall  be  had  without  the  consent  of  the  father  erf 
"  such  of  the  parties^  so  under  age  (if  then, living), 
"  first  had  and  obtained,  or  if  dead,  of  the  guardian, 
or  guardians  of  the  person  of  the  party  so  under 
age,  lawfully  appointed,  or  one  of  them  ;  and  in 
"  case  there  shall  be  no  such  guardian  or  guar-^ 
"  dians,  then  of  the  mother  (if  living  and  un-. 
"  married),  or  if  there  shall  be  no  mother  living- 
"  and  mimarried,  then  of  a  guardian  or  guardians, 

9  '  «« of 
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"  of  the  person  appointed  by  the  Court  of  Chan-     hohne*  ». 

«  eery ;    shall  be  absolutely  null  and  void  to  all !^ 

•*  intents  and  purposes  whatsoever.**  ^AthMa^  17^99. 

'  After  the  usual  proceedings,  the  cause  came  on 
for  hearing,  upon  the  fourth  session  of  Easter 
Term,  the  8th  of  Mat/  1799. 

On  the  part  of  Mr.  Horner^  it  was  contended 
by  the  King's  Advocate  and  T>r.Swabeyy  that 
some  consent  is  -necessary  to  the  marriage  of 
minors ;  and  the  question  is,  who  are  the  persons 
competent,  by  the  act,  to  give  that  consent? 
Illegitimate  fathers  and  mothers  are  not«within 
that  part  of  the  statute  of  the  26  Geo.  1 1.  c.S3. 
s.  11.)  which  requires  the  consent  of  parents  td 
the  marriage  of  their  children  under  age  ;  and 
therefore  no  person  can  give  a  valid  consent,  in  the 
case  of  illegitimate  minors,  but  a  guardian  appointed 
by  the  Court  of  Chancery^  under  the  last  clause  of 
that  section  of  the  act.  Illegitimate  persons  are 
said,  by  our  laws,  to  be  nuUius  Jilii ;  illegitimate 
parentage  constitutes  no  civil  character,  and  there 
is  no  instance  in  which  natural  consanguinity  is 
considered  in  matters  of  mere  positive  institution. 
The  moral  relation  may  have  its  efiect  in  pro- 
hibiting incestuous  marriages  between  persons  so 
connected;  as  a  man  cannot  marry  his  natural 
sister :  But  it  does  not  extend  itself  to  conse- 
quences merely  civil.  It  is  a  perfect  nullity  with 
respect  to  inheritances  both  real  and  personal, 
which  devolve  to  the  Crown  by  reason  of  the  in- 
capacity of  natural  children  to  succeed  to  them. 
It  has .  been  decided,  that  a  natural  father  cannot 
appoint  a  guardian  to  his.  children,  though  in  such 
cases,  it  is  the  usual  practice  for  -the  Court  of 
Chwcery  to  appoint  the  same  person  who  has 

A  2  been 
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%L»M^'    been  noimmtc^d  by  the  pan^t  *•    This  ww  cWm 
—  J         inthecas^of  JSa^j^fifv.Jiforrj^t.    Before  the  sta* 


^4thjKiwn99.  tute  of  the  1 8  JBffjr.  liienatiiral  father  WM  not  Iwind 

to  maintain  ao  illegitimate  child.  There  n  fK>  in- 
stanee  in  which  the  words  ^^futher^^  or  <<  tmlker^* 
simply  used  in  any  stat9te»  are  applied  to  a^y  either 
than  legitimate  parents.  In  QBtdstrode  344,  on  the 
act  of  43  EHx.  c.Q.  b«7-»  the  words  *'JMer  and 
gPOMt^fiaker^'  have  been  MA  not  ta  eoctond  Mt  ilia* 
gitimate  fathers  and  grandfiithen :  and  in  thoat 
statutect  which  expressly  fcAabe  to  them,  the  quaUfr 
catkms  of  putativC)  or  reputMky  fatker  or  grttidfidinr, 
are  ustiyiy  added. 

The  consent  <^  parents  to.  matrii^e  being  of  mera 
positive  institution,  and  not  a  moral,  hut  a  civil 
act,  the  terms  must  have  the  same  interpretatioa 
here  as  in  other  statutes  s  ^nd  the  word  father  must 
^  he  referred  to  tile  general  phraseokigy  of  the  kv. 
A  different  rule  woi4d  lead  to  gngat  difiiealtite  asd 
abeurditieflf.  How^  was  the  father  toi  be  aBcertainad  ? 
Diiifereat  persons  might  claim,  tf  the  asetber  was 
dead,  who  could  decide  the  dispute  ?  it  might  bt 
observed  a)sa,  that  oj^  the  eontraiy  inAefptfetatioa^ 
if  the  father  waMlead,  the  illegitimate  mothet  would 
have  a  greater  authoritrf  than  a  lawful  mother ;  be- 
cause the  father  could  not  appoint  a  guardiaii  to  di^ 
place  her.  If  the  ruleof jftar/to  sequitur  ventremwest 
to  be  adopted,  the  mother  would  be  preferred  tx>tfae 
fetber.  It  appears,  from  the  terms  of  the  act  of  pan> 
liament,  that  the  legitimate  &ther  only  is  meaat 
by  the  order  in  which  it  is  arranged.  For  after 
the  father,  the  act  mentions,  the  guardian  lafwft^ 
appointed;  whereas  it  had  bee»  decided  that  an 


i^a***«h«****.«*«l 


*  Ward  V.  5^  Paul,  2  Brown,  583. 

t  Axdm,  2  Ikcmber  17T6.    Ddeg.  W9. 

lo  ille- 


iUMritimate  fkthef  cftnnot  Appoint.     Thi»  itIteN    n«i«M«»(r. 
jxtiMatian  is  universally  adopted  in  ptitdtiGe.    If 


illegitimate  parents  i^ould  attetiipt  t6  forbid  th6  HAM^it^e 
baniis,  they  cannot  stand  up  in  the  Church  td^ 
acknowledge  an  ofieiH^e,  fer  ^ich  they  are  liable 
to  punishment.  No  iuit  te  ever  brought  he^e  by  the 
Ulegitimate  fkther  for  nullitj^df  marriage;  though 
the  kgithmie  &ther  is  toni^&ettd  as  hiving  isath 
an  interest  in  his  child^  as  entitleis  him  to  iAstitttte 
a  suit  for  that  purpose,  in  his  dWii  right.  In  grant- 
ing licences  also  the  consent  of  the  natural  father  ii 
never  required.  The  Court  of  Chancery,  in  Such 
eases,  appoints  guardians  to  consent.  The  affidAtrt^ 
upon  which  licences  are  obtained,  mentions  ittAf 
the  lawful  father,  and  these  forms  were  Settled 
hy  the  authority  of  persons  high  in  th*  profesilioii. 
It  may  be  said,  that  there  ate  cases  inf  the  tempos iit 
emrrts  which  hate  adopted  a  different  cotastrtrt- 
tibn ;  but,  if  they  are  examined,  they  WUI  Hot 
warrant  that  conclusion.  In  the  case  of  The 
King  V.  Edmmtofty  52  Bott,  85,  Mr.  Justice  BfttBer 
observed,  "  that  it  was  not  necessary,  to  give  a 
^deei^ve  opinion  upon  the  constroction  of  the 
^  marriage  act."  Mr.  Juistice  WiUeSi  who  thought 
otherwise,  says,  "  as  to  the  construction  of  the 
••  marriage  act,  it  ought  in  this  case  to  be  liberate 
^  We  are  warranted  in  considering  a  putative 
^  fkther  as  within  it,  by  the  case  of  The  King 
**  V.  Cornfbrthf  1  Bott,  459  *,  where  the  expression 
**  in  the  statute  of  Philip  and  Mary  is  similieur  to 
•*that  in  the  marriage  act.'*  So  Mr.  Justice  Ash^ 
fhirst.  «  The  case  of  The  King  v.  Comforth  i* 
stronger  than  the  present,  and  authorizes  us  U> 
put  that  construction  on  the  marriage  act.'''  Th& 

1  r-^ . ^ 
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HoRNBR  V.  ludCTient  therefore  stands  upon  the  former  case 

Horner.  *'       o                                                              * 

'  of  The  King  v.  Cornforth  ;  but  if  that  case  is  ac- 


14th  May  \  799.  curatcly  considered,  it  will  not  support  that  con- 
struction. 

It  was  a  motion  for  an  information,  upon  the 
statute  of  the  4th  &  5th  of  Philip  and  Mury,^ 
'  c.  8.  for  taking .  away  and  marrying  a  natural 
daughter  of  one  Bohun^  who  was  but  fifteen  years 
old.  The  inforhiation  was  granted  upon  the  third 
section,  which  forbids  taking  away  any  woman 
child  from  the  possession,  not  only  of  the  father  or 
mother,  but  of  any  person  who  shall  happen  to 
have,  by  any  lawful  ways  or  means,  the  order, 
keeping,  education,  or  government  of  such  child. 
It  is  clear,  that  the  information  was  granted,  not 
upon  the  second  section,  which  relates  to  parents 
only,  but  upon  the  third  section.  For  Chief  Jus- 
tice Lee  says,  "  It  is  not  necessary  for  the  Court 
in  this  case  to  give  any  judgment  upon  the  fact, 
whether  legitimate  or  not,  neither  is  that  the 
point  in  issue,  but  the  taking  her  from  the  pos- 
session of  a  person  having  by  lawful  means  the 
possession  of  her."  And  Mr.  Justice  Chappie 
said — "  If  it  had  rested  singly  on  the  second 
**  section,  I  should  have  had  some  diflSculty;  but 
'<  it  is  plain  from  the  second  and  third  taken  to- 
"  gether,  that  they  intended  to  take  in  different 
"  cases,  so  that  they  are  quite  distinct,  and  whether 
"  legitimate  or  not,  will  not  be  material.**  And 
Mr.  Justice  Wright  to  the  same  effect. 

It  is  submitted,  therefore,  that  there  is  no  case 
in'which  the  Temporal  Courts  have  decided  qon- 
trary  to  the  judgment  of  this  Court  in  the  case  of 
Foster,  v.  Lawrence  •  :   If  they  had,  the  question 

*  Consist.  26lii  January  1793. 
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of  the  validity  of  marriages  is  of  the  peculiar     horner*. 
and  exclusive  jurisdiction  of  the  Ecclesiastical  - 

Courts.  The  authorities,  however,  all  concur. —  i^rh  May  1799^ 
There  is' that  decision  of  the  Ecclesiastical  Court, 
and  the  opinion  of  Mr.  Justice  BlacJcstone  in  his 
Conunentaries,  and  the  practice  of  the  Ecclesiastical 
offices,  which  is  material  to  shew  the  opinion  oi 
these  Courts  at  the  time.  If  it  were  otherwise,  the 
Court  of  Chancery  could  not  appbint  a  guardian 
till  the  mother  was  dead.  And  if  it  should  be  esta* 
blished,  that  the  mother  is  competent  to  give  the 
consent  required  by  the  statute,  every  marriage 
had  under  a  guardianship  appointed  by  Chancery, 
whilst  the  mother  was  living,  would  be  nuU. 

On  the  other  side  Dr.  Arnold  and  Dr.  Lawrence^ 
in  support  of  the  marriage,  *  submitted,  that  the 
marriage  act  requires  the  consent,  first  of  the 
father,  next  of  a  guardian  by  him  appointed; 
thirdly,  of  the  mother.  In  this  case  there  were  no 
persons  answering  to  either  of  the  two  former  de-  • 
scriptions.  There  was  however  a  mother,  and  her 
consent  was  obtained  in  the  most  formal  manner. 
But  it  was  objected,  that  she  is  not  a  person  who  is 
competent  to  consent ;  and  the  question  is,  whether 
the  terms  father  and  mother  in  the  statute,  which  are 
used  withoqt  any  words  to  limit  tljeir  meaning,  ex- 
tend to  illegitimate,  as  well  as  to  legitimate,  parents. 

It  is  said,  that  in  other  statutes,  especially  those 
relating  to  the  poor,  the  terms  are  restrained  to 
the  lawful  father  and  mother  :  But  those  statutes 
respect  only  matters  of  property  or  police,  which 
are  of  positive  institution  and  municipal  regulation. 
In  laws  relating  to  such  points,  the  names  <^  con- 
sanguinity may  include  only  such  relation^  as  is 

;p  4  con- 
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**"'^'     countcy.    Rut  9Mrr|«gei  19  vf^X  m^y  Qf  positavft 


M«t(.ftByj709.  iasttttttion  J  and,  wxtk  ve^cl  tA  it,  cQpsangtwi^^y- 

19  always  cojUttd$r«$l  aftttesist^l^^at^r^  a94PPP<- 
necttoma  are  fwbidkili^n  b^tw«en  Hk^m  x$l%(^  i?y 
blood  aad  nature,  n  weU  a«  ih^m  wh»  v^  90  Ulie? 

wise  by  l^w.  Tlj^  l§r«i.s  w^  in  wj  kw  ve  t(%  te 
iateqireted  in  th^  ^aiae  ^w^  in.  which  tftej  %!» 
iiaed»  on  other  occ^ionei^  on  th?  smp^  3ubje(:^  IiA  ^ 
statute  therefore  rbktiBg  tD,B»rwge,  the  terms  qf 
oAnsanguinity.  must  include  oaftur^  9^  weM  9$  hgiji 

lUegiiiaiate  minora  wre  equa^  witl^  th«.  pplk^ji 
and  intention  oS  the  apt    They  are  a3  mw^  m 

want  of  the  care  and  protection  of  their  parents, 
^d  Qik^n  childi'^.-rTlt  h^A  biMsn  decided  that  they 
ace  within  the  piirpvisi9ipks  of  the  statute,  wfwsfitxi 

^we  of  Jh»  King  v.  The,  Wbid)itants  of  HodneHi\ 
Ifr.  «^u3tip@  J^f^iflS^  wyss  V*  The  word*  crif  the 
l^  marriage  a^t  ^e  very  g<»i»e£aj.  It  apeaka  o€  aH 
^f  per90P9»  except  under  particular,  drcumitowoa* 
^S  Thcsn  do  illegitimate  parenta  come,  withm  any  of 
VL  these,  exceptions?  Iftheydo  not,  they&U  under 
^  th^geq^ral  regulations  established  by  the  acL'^ 
if  l^is.  pp;nt  had  b^n  deternuned  by  this  Court 
in  th$  case  of  Foster  \.  i^awrence^  it  would  hav^ 
been  presumptuous  to  argue,  it  again ;  hut  the 
Court  itself  has  intimated  that  it  was  qpt  decided* 
That  judgment  went  on  another  ground— that 
there  was  no.  consent  whatever..  Hiis  poiat 
however  haa  been  expressly  decided  iu.  the  caM 
of  The  King  v.  The  Inhabitants  of  JScteonto^  a 
settlement  case,  in  which  the  whole  cause  depended 

*  T.  lU  ?ol,  L  p.  96. 
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upon  it — The  King  v.  Cornforth  s)iev%  that  the     »»«»■  * 
iiatural  fathei  has  the  lawfiil  eustody  of  kis  ohil*         • 
fltren.    The  opinion  of  the  Court  of  King's  Bench  04i^iMMyiiMp 
in  t^ae  oases  ia  entitled  to  the  greatest  $ittentioiik 
for  though  the  Ecclesiastical  Courts  have  the  sole 
cogmzance  of  the  validity  of  marriages,  yet  it  is 
generally  held,  that  if  statutes  are  made  upon  auctf 
pmato  of  exclusive  jurisdiction,  the  Coarta  of  Con- 
mon  Law  have  a  right  of  issuing  a  prohibition,  if 
this  Court  varies  from  those  Courts^  in  the  inter- 
pMtatfoi>  ^hiob  it  piits  upon  them. 

An  lUegitimat^  pa^'eftt  mu&t.  be  presumed  to 
pay  more  regard  to  the  interesta  of  the  chitd 
tbanla  mere  stranger,  to  whom  the  power  of  con. 
sent  must  otherwise  ba  giv^  by  appooKtment  of 
the  Court  of  Chaneery^  It  ia  said  to  be  the  prac^r 
tioe  of  tbe  Coufft  of  Chan<;ery  to  appoint  gnacdians 
in  sucli  cases.  But  they  usually  are  j^igN^t^  on 
iq>pli€ation»  e^  jMrte ;  and  no  case  ia  mentioned 
in  which  tljie  oircumskaBcea  havft  been«brou^M  futtjr 
ttti  the  notice  of  the  Court^-^It  id  said  likewise  to 
be  the  praotfce  of  tl|e.£ccleaitaatical  Courts^  not  to 
seqlnire  tlie  comsent  of  an  ittegitimate  parent,  oa 
granting  licencea<r-But  theee  Uoences  also  pasa  on 
tibai  application  and  representaiicm  of  the  party ; 
and  na  instance  ia  mentioned,  in  which  the  cir^^ 
cumstances  of  such  a  case  were  brought  to  the 
notice  of  the  judge  of  9^y  of  these  Coi^ts.  lia  tb# 
pvesent  case,  the.  modier  wa#  appointed  guardian 
hy.  tike  wiUs  of  the  lather  y  he  expressly  au|lK»ized 
hat  to  consent,  and  a  considerable,  part  of  t^e-fec^ 
tune  of' the  daughter  w^a  madia«to  dqp^nd  upon 
thnii  eenacni^ 


JUDG- 
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HoENERv.  JUDGjrfENT. 

Sir   WiUiam'  ScQtL — This  is   a  proceeding  by 


24thAr«yi799r  Thomas  Strangeways  Homer ^  Esquire  v.  Harriet 

Liddiardf  otherwise  Whitelock^  described  as  spin»- 
ster,  to  obtain  a  sentence  of  nullity  of  marriage  by- 
reason  of  minority ;  the  party  against  whom  the 
proceedings  are  had,  being  illegitimate,  a  minor, 
and  having  been  married  by  licence,  with  no  other 
consent  than  that  of  her  natural  mother. 
I  The  facts  undertaken  to  be  proved  oxe-^rst,  the 

date  of  the  birth  of  the  party — secondly j  the  iUe- 
gitimacy  of  the  birth— ^Airrf/^,  the  date  of  the  mar- 
riage--^2^r^A/^,  that  the  marriage  was  had  by 
licence,  not  by  banns,  and  on  the  consent  of  the 
mother  only — and,  Jifthljfy  that  no  guardian  had 
been  appointed  previous  thereto — from  whence  it  is 
inferred  that  the  marriage  is  null  and  void,  as  not 
being  supported  by  a  legal  and  effectual  consent. 

It  has  been  admitted,  that  the  facts,  from  which 
this  legal  conclusion  is  to  be  deduced,  are  suffi. 
ciently  established.  The  date  of  the  birth,  and 
the  illegitimacy,  aie. proved  by  the  natural  mother. 
They  are  proved  likewise  by  Anne  Ashley ^  who 
was  present  at  the  birth  of  Harriet  Liddiard^ 
otherwise  Whitelock,  and  afterwards  at  her  bap- 
tism ;  and  by  another  person  of  the  name  of  Char- 
lotte Mildenhaniy  who  is  the  natural  sister  of  the 
party.  There  is  also  an  entry  of  baptism,  upon  the 
12th  of  November  1777,  in  which  she  is  described 
as  being  base-bom.  The  third  and  Jburth  facts, 
namely,  the  date  of  the  marriage,  and  that  it  waA 
a  marriage  by  licence  (with  the  consent  of  the 
natural  mother  only),  are  proved  by  the  mother 
herself,  and  by  Robert  Walker  ;  and  it  appears  to 
have  been  solemnized  upon  the  seventh  of  March 

1796. 
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1796.    These  facts  are  proved  likewise  by  the     ^*^^"/- 

affidavit  to  obtain  the  licence,  and  by  the.  entry  of ; , 

the  marriage.  TYi^Jifth  fact,  which  is  undertaken  24th  jvfay  1^99. 
to  be  proved,  that  there  was  no  appointment  of  a 
guardian,  is  established  by  Mr.  Stevenson^  who  is 
a  Solicitor  in  the  Court  of  Chancery,  and  Aaron 
ColUngbourTiy  who  have  searched  the  records  of  the 
Court  of  Chancery  from  Hilary  Term  1777  to 
Trinity  Term  1796,  in  which  period  no  appoint- 
ment of  a  guardian  occurs,  and  if  it  existed  at  all, 
it  must  have  been  found  amongst  these  records* 

The  facts,  therefore,  upon  which  the  parties 
rely,  are  fully  established,  and  the  only  question 
is,  whether  the  conclusion  of  law  is  rightly  de- 
duced. That  question  arises  upon  the  act  of  par- 
liament, which  has  made  certain  other  consents 
necessary,  besides  the  consents  of  the  contracting 
parties  themselves.  These  additional  consents  are 
those  of  the  parents  or  guardians,  according  to  the 
difiPerent  circumstances  of  the  case.  Firsts  the 
consent  of  t&e  father.  Secondly ^  of  the  guardian, 
appointed  by  the  father.  ITiirdly,  if  the  father  is 
dead,  and  no  guardian  is  appointed  by  him,  the 
consent  is  in  the  surviving  parent,  if  she  is  un* 
married.  And,  lastb/,  the  consent  of  a  guardian 
appointed  by  the  Court  of  Chancery. 

So  far  as  the  consent  of  parents  or  guardians  is  ^ 
absolutely  required,  the  act  of  parliament  has  in- 
troduced a  new  rule.  The  consent  of  parents  was 
not  required  de  necessitate  to  the  marriage  con-  ^ 
tract,  in^ts  own  nature,  as  understood  by  the  law 
of  this  country,  or  by  its  religion,  which  mixed  it- 
self much  in  the  (consideration  of  this  subject.  It 
was  indeed  a  consent  highly  desirable  to  be  pro* 
cured,  from  motives  of  piety  and  filial  reverence, 

from 
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HbaNBK  V,    ffMi  motives  of  prodence  aiid  of  fuxAj 


94tfa  jM^  1799,  duty,  though  oi  high^  yet  of  imperfect  obligntion 

only.  The  want  of  such  eoment  was^  as  the  eccle- 
siastical lawyers  expressed  it,  an*  mpedhnentum  hn* 
peditivumf  an  impediment  which  threw  an  obstruc- 
tion in  the  way  of  the  celebration  of  the  marriage, 
but  not  an  mpedimentmn  aUrmenSy  an  impediment, 
which  at  all  affi^eted  the  validity  of  the  marriage 
if  it  was  once  solemnized.  As  to  the  consent  of 
guardians,  it  does  not  appear  to  have  been  much 
tliought  efj  except  in;  certain  feudal  relationsi 
where  the  power  of  guardians  .was  carried  to  a 
very  extravagant  ki^h,  and  for  purposes  pointings 
almost  entirely  to  the  interest  of  the  guardians 
tAemseiYesv 

The  marrii^  act  attends  its  regutatiofur  to  the 
marr{i^es  by  licence  of  idl  persons  whatever,  with 
the  exception  of  a  fbw  eases,  amongst  which  the 
case  of  bastards  is  not  included ;  at  least  not  m^ 
tmnalm.  They  are  therefore  necessarily  ineltfded 
under  the  regulations  of  the  act,  nntess  they  are 
out  of  the  reason  and  policy  upon  which  it  isr 
founded.  But  iJiey  are  dtearty  wtChin  the  reason 
and  poliey  of  that  act  \  ille^timate  minors  maj 
have  property  which  requires  to  be  defendied ;  iir 
all  cases,  they  have  their  persons  and  their  per- 
sonal happiness  in  li& ;  and  it  is  fit  that  their  per- 
sonal happiness  should  be  protected  by  experience 
and  prudence  greater  than  their  own. 

Accordingly,  the  Court  of  King's  Bench  ha* 
decided,,  in  the  case  of  The  King  v.  The  Inhabi- 
tants^ of  Stodnetf-,  liiat  fflegitimate  children  ftl! 


m       >  ^--^n^  ■         I  ■      WW 


*  Vid.  ante,  p.  344. 
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ufider  the  general  tegulatitm^  ertablisbed  by  the    Ho^vftR  ir. 
act.     The   opinion   of  the  Eecleiiaatkal  Cgurt     "^'*"^ 
wss  expressed  in  the  Q$se  i3i£ Fbiter  v*  I^nttenee  %  34«bA%n«9. 
and  the  marriage  waa  dedaf  ed  void  upon  one  ok 
both  of  these  gnmnds^  either  that  the  additional 
oonftent  was  not  proved  to  have  been  fffeaa^  or,  if  it 
vras^  that  it  was  not  the  projper  adflitaoaai  consenu 
It  is  so  oonsidoredf  likewise^  bj  the  Court  of  Chan- 
cery»  in  the  i^ipointment  of  gitaidians  to  consent 
to  the  marriages  of  bastards* 

The  necessity^  therefece^  of  an  additionai  ceik- 
sent,  is  untversall j  recogaiaed  by  aU  the  Gouha  iii 
the  Idngdom.  The  otij  ipaamom  is^  what  is  the 
proper  additional  consent^  in  the  eaae  of  audi  pesf^ 
aons?  Now  it  appears  to*  me^  thot  die  Ceuat  «ff 
Chancery  has  answered  that  ^estion^  ever  mucii 
the  pasffog  of  the  act,,  hy  its  waaSmwlj  afipoiflaiBg 
guardftaAs  to  bastards,  akhov^  the  fittber  aoei 
aMthor  were  livings  This  unxf^raal  practice  «^ 
tatnly  expresses  thie  opimooi  of  that  Court,,  not  oaijr 
that  bastanli  are  witUft  the  act,  but  that  tiie  au 
puted  parents:  cannot  give  the  consent  i ^uindf 
£>r,  if  they  could  give  that  consent,  the  Const  ef 
CSiancery  would  only  hove  appowted  a.  gimtdias^. 
when  the  fiitbor .  bad  died  withoot  nominaaiHg^  m 
guardian,  u^d  when  the  nnither  was  dieadi  or  nn»i 
ried  2sgM.  Bbt  it  is  nM  sot.  The  Court,  dBSi^ 
fi>re,  consider?  these  pemons^  as  ifidudsd  in  the 
act  I  but  that  it  has  placed  them  under  the^  h»t  dob^ 
scription  only,  of  t^ose  who^  have  neitha^  firiiier,^ 
BNNr  guardian  lawfoliy  appoMted^  nw  mother..  Ik 
applies  the  first  tegulatioK  onfy-  to  Ifegituiiato 
ohildr^  as  they  only  can^  hnv«  a  father,  a^nnitbo^ 
or  a^  testaoientapy  guar<&m.    A«d  she  Coc»t  off 


**■****«       H     ■<       i«i.       fiiii    infill- 


I     i«>ii       till     f  >***<a>fc— 4MiM«>— — ■ 


*•  ViiL  ante^  pi  3i2. 

Chan- 
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HoRNKRtr.    Chancery  has  constantly,  as  I  have  understood, 
acted  upon  this  construction, 


a4th  jjfoy  1799,      The  Ecclesiastical  Court  has  followed  the  Court 

of  Chancery,  in  adopting  that  construction ;  and  it 
has  always  refused  to  grant  licences,  upon  the  mere 
consent  of  the  natural  father  or  mother,  and  unless 
it  is  stated  that  they  are  likewise  the  lawful  father 
or  mother.  I  have  always  understood  that  the 
form  of  the  affidavit,  upon  which  licences  are  now 
granted,  was  originally  settled,  at  the  time  of  pass- 
ing the  act,  upon  great  advisement  and  consider- 
ation, by  eminent  lawyers  of  both  professions. 

In  the  case  of  illegitimate  minors,  during*  the 
lives  of  their  parents,  the  constant  course  has  been 
for  guardians  to  be  appointed  by  the  Court  of 
Chancery,  whose  consent  has  .been  supposed  to 
render  their  marriage  valid.  Many  marriages 
exist  in  this  country,  which  have  taken  place  in 
this  manner,  and  they  are  all  void,  if  this  is  not  the 
true  construction  of  the  act ;  because  they  have 
been  had  without  that .  consent  of  the  parents, 
which  the  act  otherwise  would. majke  necessary  to 
sustain  their  validity. — ^If  it  is  argued,  however, 
that  this  is  an  improper  construction ; — ^The  ob- 
jections, independent  of  all  authority  upon  the 
subject,  must  arise,  either,  in  the  Jirst  place,  from 
general  principles,  shewing  that  another  construc- 
tion is  necessary  or  expedient  to  be  adopted ; 
Of,  secondly  I  from  the  context  of  the  act  itself; 
or,  thirdly^  from  a  different  construction  of  the 
same  expressions  in  other  statutes  in  pari  materia^. 
In  the  first  place,  I  presume  that  it  is  to  be 
admitted,  that  the  father  and  mother  intended  by 
the  act,  are  to  be  the  father  and  mother  ^jusdem 
generis^  they  must  be  both  parents  of  the  same 
description;  not   a  legal  father  and   an  illegal 

mother. 
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_  ^       »     •  •  • 

mother.     Now,  on  all  general  principles,  it  is  per-     ^^^^  *• 
fectly  clear,  that  the  only  father,  whom  the  law  of 


the  country  has  armed  with  the  patria  potestas^  24th  iwiy  1799. 
is  the  father  "  Quern  Nuptice  demonstrant.*'     He 
only  is  the  guardian  of  his  child  by  law,  and  he  only 
may-^lelegate  that  trust  to  another  at  his  death. 

The  only  cases  in  which  the  natural  parent  is 
acknowledged,  are  cases  to  his  disadvantage, .  in 
cases  of  civil  concern,  or  by  way  of  restriction,  in 
such  as  are  of  a  moral  nature.  He  is  compelled  by 
later  statutes  to  maintain  the  child,  for  the  relief 
of  the  parish,  to  ease  it  of  the  charge  to  which  it 
is  primarily  liable,  because,  before  these  statute^, 
the  parish  alone  was  bound  to  maintain  it.  It  is 
laid  down  in  2  Bulstrode  344,  and  Bott  460,  that 
before  the  statute  of  the  18th  Eliz.  c.  S.  the  parish, 
where  the  child  was  born,  must  maintain  it  till  it 
gained  a  settlement.  The  custody  of  the  child, 
therefore,  must  have  been  at  that  time  in  the 
hands  of  the  parish,  he  VfrasJiUus  popuU^  and  there 
was  no  ground  upon  which  the  possession  of  the 
child,  could  have  been  assumed  by  the  father. 
Even  since  the  enactment  of  that  statute,  it 
continued  for  some  time  a  matter  of  ,no  incon^ 
siderable  doubt,  whether  the  parent  had  a,  right 
to  take  ,  the  child  out  of  the  possession  of  the 
parish.  In  the  case  oiNewland  v.  Osman^  Bott  460, 
there  was  the  opinionof  three  judges  of  the  Court, 
that  the  father,  under  such  circumstances,  agreeing 
to  maintain  the  child,  had  a  right  to  the  possession, 
and  they  referred  to  Saunders's  Reports*.  But  I 
find  •  that  Mr.  Justice  Foster  says,  ^^  I  am  not  so 
clear  in  these  points.  I  think  ike  case  of 
educating  bastard  children  is  Hot  to  be   con- 

-.  ■'■        >■■  i.ii^ii..  iiiMi  nil  a  I      — .— ^  1 1.  I  .       ,1, 

*  Richards  ▼.  Hodgen,  vol.  2.  p,  83. 

••  sidered 
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HoftNBft  V.    «  sidered  as  a  burden  to  the  pariah  but  as  a  trust ; 

HORNBK.  ■■"•.Ill  I  /»oi 

^<  and  that  it  should  not  be  es»y  for  father^  to  tak^ 


a4thjii^i79».  «  tbem  out  of  sueh  care  aiid  custody}  the  statute 

<*  is  express^  thfM;  the  justi<^e»  sbiU  order  the  fathei" 
<*  to  Gontribute  to  the  pa#ifeh  for  the  mauMetiaboe 
^*  of  the  chfld.  iRiough  it  is  Bot  to  be  suj^posed 
<<  that  fathers  will  destrojr  tbiir  bMtard  cli^ren, 
<^  yet  they  may  look  upcm  then  as  a  burden  ilnd 
<^  a  shames  and  therefore  dther  skeglect  theo^  or 
<<  put  them  in  improper  haltdsj  The  resolutions 
**  and  orders  of  justices  of  the  peace  hare  beert 
<'  grounded  upon  this^  not  for  requiting  seounty 
<<  till  the  child  come  to  a  certain  age,  but  becausi 
**  the  order  extended  the  age  too  &r  ^  therefore  I 
<*  am  not  so  clear.  The  ease  in  Saunders  wall 
«  osdy  his  own  opinfonL''  —  Certainly  if  so  eminent 
•  persevi  expressed  himself  in  such  a  way^  it  is 
enough  to  warrant  a  conelusion^  that  it  continued 
ta  be  »  matter  of  some  doubt,  long  aftet  the 
jj^asaiiig.  (^  that  statute,  whether  ibe  natorei  £Mier 
had  a^  ri^  to  the  custodif  and  poBsesoion  of  his 
ohiM  agaibst  the  pwidi. 

Though  tUa  may  now  be  settted;  stiU  he  ca«l 
aypi»nt  no  guardinn' ;  antb  I  presome^  thbt  he  oan^ 
uU  legally  take  the  oUli^  cmt  of  flio  custody  df 
the  mother^,  in  whicb  if  is  depdslted  hf'  na^e  at 
it^lnrtfa ;  though  I  speak  wifli*  alJ  neceasiary  caution 
OB  a.  point  belongidg.  to  the  learning  of  anoth^i^ 
professionv  All  this  is  suffcient  t&  shew'  that  he  hM 
the  prineqpal' buvden  of  riaaililtehtoc^  with  a  very 
small  degree  (if  any)  of  pai*ntar  with«ity . 

According  to  the  general  policy  of  the  latriii  nM^ 
tars'  iBerel)$  mdrali.  a  person  is^said^  to  be  restrained 
from  mtfrri^e^  with  ifl^timate  i^Inkioni^  as  much 
ae^  with-  legitimate' ones ;  because^e  rules  of  pro- 
hibition 
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hibition  of  marriage  arise  out  of  natural  relations ;     ^^^^^  v« 
and  though  these  rules  (as  received  by  our  law)    _^ 
are  perhaps  carried  further  than  might  seem  neces-  ^^^  ^^»  1799. 
sary^  on  mere  moral  and  natural  grounds,  so  far  as 
they  can  be  exactly  ascertained  by  mere  reason^ 
yet»  as  they  are  takev  from  the  law  of  God,  and 
have  one  common  origin  therein,  they  are  all  con- 
sidered as  of  the  same  moral  nature  and  obligation. 
It  is  however  to  be  observed,  that  even  this  -matter 
does  not  appear  to  have  yet  received  a  final  de- 
cision ;-  because  I  see  that  in  the  case  of  Hams  v. 
Jeff^^f  the  cause  was  adjourned,  and  therefore 
no  decisictti  was  given  upon  the  question ;  although  * 
undoubtedly  the  Ecclesiastical  Court,  the  proper 
jforum  on  questions  of  that  nature,  conceived  that 
that  marriage  came  within  the  reach  of  the  pro- 
hibition. 

But  taking  it  fo  be  sufficiently  settled,  as  I  con- 
ceive it  is,  that  moral  restraints  do  attach  upon 

•natural  consanguinity^  yet  certainly  it  is  not  to  be 
asserted,  that  the  absolute  necessity  of  parental 
consent  to  the  validity  of  the  marriage  contract  is 
considered,  in  law,  as  of  more  than  of  positive  and 
pivil  institution.  Nothing  belongs  to  the  validity 
of  that  contract  naturally,  (as  far  as  it  has  usually 
been  considered  and  treated  by  most  human  laws), 
but  the  consent  of  the  parties  themselves,  if  they 
are  of  an  age  capable  of  executing  the  duties  of 

« that  contract*  I  desire  to  be  understood  as  ad- 
vancing nothing  upon  the  question  whether  human 
laws  have  considered  this  matter  rightly :  I  only 
assert  the  fiu^t,  that  they  have  so  considered  it. 
For  nothing  can  be  more  dear  than  that,  by  the 

'  universal  matrimonial  law  of  Europe  before  the 

'  11      ■      ■■■■  ■  ■!        >  <  ■        ■  ,  .,  I  ^  lull 

*  1  Ld.  Ray.  p.  68. 

A  A  Reform- 
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HoRNBRtf.    Reformation,  the  consent  of  parents  was  not  re» 
Ho»HER^  quired  de  necessitate  to  the  validity  of  the  contracts 


ft4thj\fayi799.  Upon  this  footing,  the  matter  continues  in  every 

country  of  Europe  holding  communion  with  the 
Church  of  Rome,  except  where  regulations  merely 
civil  have,  in  later  times,  introduced  a  novel  and 
peculiar  law  upon  the  subject.    Upon  this  footing, 
the  matter  remained  in  many  Protestant  states 
after  ^he  Reform^ition ;  it  so  remained  amongst 
ourselves  till  the  time  of  the  marriage  act ;  and 
nothing  can  more  clearly  shew  than  that  very  act| 
how  much  human  law  is  in  the  habit  of  con^der- 
ing  the  interpositton  of  the  parent's  consent  ias.  of 
civil  institution  only.    The  power  is  given  to  one 
parent  exclusively;    upon  his  death  it  does  not 
survive  to  the  other  parent,  but  it  is  given  prefer- 
ably to  any  stranger  whom  the  deceased  parent  has 
thought  fit  to  nominate,  and  it  devolves  to  the 
mirviving  parent  only,  in  defect  of  sach  nomination. 
If  it  does  so  devolve  to  her,  it  continues  with  her 
only  during  widowhood }  for  her  second  marriage, 
though  it  does  not  at  all  affect  her  natural  charac- 
ter of  parent,  puts  an  entire  end  to  her  legal  right 
of -consent  to  the  marriage  of  her  child,  and  trans- 
fers it  to  the<  public  ms^gistrate.    Nothing   can 
<  more  satisfactorily  prove  how  much  the  matter  has 
been  treated  and  moulded  as  under  the  entire  do- 
minion of  mere  civil  prudence. —  As  to  the  neces- 
sity of  the  consent  of  any  guardian,  it  is  sufficient 
to  observe,  that  the  office  itself  is  a  mere  creature 
of  civil  institution. 

So  much  then  as  to  the  general  analogies  of  the 
law,  with  respect  to  the  rights  it  has  vested  in  pa- 
Tents^  and  the  tuipacity  ^v^ich  it  has  given  to 
<:hildren. 

io  Let 
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Let  us  next  lode  at  the  context  of  the  act  to    h;«"*'«  »• 

•  111  1   /•  1  Horner. 

see  what  is  to  be  deduced  from  thence.  - 


Firsty  the  marriage  of  minors  is  to  be  had  with  «4th jwoy  179s. 
the  consent  of  the  father.  Of  what  father  ?  I  take 
it  clearly  to  mean  of  the  legitimate  father  and  him 
oniy:;  for  it  follows,  tecondfy,  the  consent  of  a 
guardian  lawfully  appointed.  But  how  appointed  ? 
I  presume  by  the  father,  under  the  act  of  parlia* 
ment^  which  gives  him  that  power.  For  there  are 
only  two  modes  of  appointment  known  to  the  laws 
of  this  country  $  by  the  father,  under  the  statute^ 
and  by  the  Lord  Chancellor.  Now  the  gaardian, 
appointed  by  the  Court  of  Chancery,  is  not  intro- 
duced tUl  a  later  stage,  wliere  .he  is  particularly 
described.  Consequently  the  guardian,  here  spoken 
of,  must  be  the  guardian  appointed  by  the  father ; 
and  the  father  who  is  mentioned,  must  be  he  who 
can  appoint  a  guardian ;  but  it  is  admitted  that 
that  power  belongs  only  to  the  lawful  father.  The 
father  therefore  spoken  of  before,  must  be  that 
father,  and  that  father  only.  In  the  third  place, 
the  consent  of  the  mother.  If  the  natural  mother 
is  to  be  understood,  she  would  have  more  autho-^ 
thority  than  a  legal  mother,  because  the  right  of 
giving  consent  does  not  devolve  upon  the  legal 
inother;,  till  in  the  third  instance,  vi^^  in  case  of  a 
defect  of  appointment  of  a  guardian  by  the  fkther. 
But  the  natural  mother  would  be  entitled  to  give 
a  valid  consent  in  the  second  instance^  as  the  natu- 
ral father  can  appoint  no  guardian. 

If  the  illegitimate  father  is  to  be  considered  as 
capable  of  giving  a  valid  gonsent,  is  it  every  illegi, 
timate  father?  certainly  not;  because,  in  many 
cases,  no  satisfactory  evidence  can  be  giv^n  of 
paternity.     What  evidence  is  to  be  required  to 

A  A  2  establish 
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Horner  «r.     establish  that  point  ?  Not  his  own  testimony ;  be- 
'      cause   a  man  cannot  be   allowed,  upon  his  own 


t4th AToy  179?.  claim*  and  assertion  only^   to  ^make  his  consent 

necessary  to  the  marriage  of  anofiier  person.  Or 
is  it  to  be  proved  by  the  filiation,  in  the  manner 
directed  by  the  act  of  parliament,  for  the  special 
purpose  of  ascertaining  the  settlement  of  the  child  ? 
Supposing  that  this  evidence,  which  the  law  has 
provided  for  the  special  purpose  of  exonerating 
the  parish,  and  for  that  purpose  only,  as  far  as 
appears,  is  to  be  borrowed  and  applied  to  this 
purpose,  it  will  {not  answer  the  exigencies  of  many 
cases ;  it  would  not  in  the  present  case,  where  no 
such  filiation  has  been  proved,  or,  I  presume,  can 
be  proved.  But,  supposing  such  filiation,  what 
sort  of  paternity  is  acquired  by  it  ?  In  the  language 
of  the  statutes,  he  is  stUed  the  putative  father,  he 
is  still  recognized  only  as  a  father  by  mere  reputa- 
tion? Is  it  then  to  be  asserted,  that  this  right  of 
giving  consent  belongs  to  every  father  who  is  so 
merely  by  reputation  ?  If  that  is  to  be  admitted, 
can  any  tiling  be  more  uncertain,  any  thing  more 
lax,  to  serve  as  the  foundation  of  a  right  of  this 
nature  ?  In  what  manner,  and  on  what  proof^  is 
the  licence  to  be  granted,  if  it  is  not  to  be  granted 
^  to  every  such  father  ?  In  what  way  is  it  to  be 
shewn  at  the  time  of  granting  that  licence,  that  he 
has  that  popular  repute  in  the  requisite  decree  ? 
Is  the  acknowledgement  of  the  party,  the  main- 
tenance and  education  of  the  chUd,  to  be  called  in 
in  aid  ?  If  the  mere  affidavit  of  the  father  is  not 
sufficient  for  the  purpose,  in  what  way  is  that 
evidence  to  be  obtained  ?  Or  is  a  licence  to  be 
granted,  leaving  the  question  of  the  validity  of  the 
marriage  open  to  future  discussion,  and  to  the 

9 "  chance. 
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chancy  that  if  any  dispute  arises,  evidence  may    ^*''**  "• 
be  obtained  to  prove  the  acknowledgement,  the  * 

maintenance  and  education,  and  the  general  reputa-  2^thM<^  )79.9* 
tion  ?  Can  such  a  licence  with  propriety  be  granted  ? 

Now  let  us  see  what  are  the  rules  of  law  upon 
the  construction  of  statutes  in  pari  materia. 

I  take  it  to  be  universaUy  true,  almost  without 
any  exception,  that^  in  all  othier  acts  of  parliam^ti 
the  title  of  father  belongs  only  to  him  who  be- 
comes so  in  the  manner  known  to  and  approved  of 
by  the  law.  Every  other  father,  in  the  lai^uage 
of  the  law,  is  only  a  father  by  repute,  of  an  illegal 
and  disreputable  character;  a  character  not  of 
honour  and  reverence,  but  of  discredit  and  shsune. 
In  all  other  statutes,  relating  to  the  civil  rights  of 
father  and  child,  they  are  the  father  and  child 
known  to  and  recognized  by  the  law.  —  When 
it  is  considered  that  this  is  a  statute  which  gives 
strong  privileges  to  parents,  privileges  unknown  to 
the  ancient  law  of  the  country,  what  reason  is  there 
to  presume,  that,  in  this  single  statute,  the  words 
should  have  a  larger  construction,  in  order  to  com* 
mufiicate  such  important  rights  to  persons  to  whom 
the  law  does  not,  in  other  cases,  ^ve  any  ?  and  who 
bear  the  title  of  parents,  not  as  a  title  of  honour 
and  privilege,  but  of  discredit  and  disability  ?  Nor 
is  it  necessary  on  account  of  the  minors  them- 
selves, since  they  cannot  fail  to  find  that  protection,  , 
which  it  has  been  the  wisdom  of  the  law  to  pro- 
vide, in  the  appointment  of  a  guardian,  by  the 
authority  of  the  Court  o£  Chancery. 

Attending  thus  to  the  universal  policy  and 
morality  of  the  laws,  to  their  language  in  general, 
and  to  that  which  is  especially  used  in  this  act, 
I  cannot  but  be  of  opinion,  that  it  was  the  inten- 
tion of  the  legislature,  dare  jura  mariHs  only,  to 

A  A  3  give 
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^orn""'     ^^®  a  power  to  lawful  parents  alone;  and  that 
natural  parents,  though  parents  de  fcucto^  are   not 


sithJtfiQf  1799.  the  parents  intended  by  the  act.  —  So  much  for  the 

question  upon  principles;  how  stands  authority 
upon  the  matter  ?  In  the  fir^  place,  private  autho- 
rity speaks  negatively  ait  least  to  this  effect  Mn 
Justice  BlackstonCy  it  is  observable,  where  he  treats 
of  the  peculiar  powers  of  legal  parents,  expressly 
mentions  this  consent  as  belonging  to  them  * ;  when 
he  speaks  of  the  power  of  natural:  parents  it  is  not 
then  enumerated,  though  it  must  have  occurred 
to  him ;  and  therefore  it  is  to  be  itlferiFed  that^ 
according  to  his  judgment,  it.  is  a  power  which 
bdongs  to  one  description  of  parents  only^^ 

I  observe  that  the  learned  Editor  of  the  last 
edition  of  The  Commentaries  has  laid  it  down^^  that 
it  has  been  decided,  <<  that  if  a  bastard  mandes 
^  under  age  by  licence,  he  must  have  the  consent 
**  of  his  putative  father,  guardian,  or  mother,  ac- 
**  cording  to  the  statute."  t  If  the  observation  is 
to  be  understood  according  to  this  arrangement,  I 
cannot  agree  that  it  has  been  so  decided.  For 
what  guardian  can  be  so  interposed  between  the 
natural  father  and  mother  ? 

As  to  public  authority,  there  has  undoubtedly 
been  a  decision  of  a  very  high  Court,  which  has 
created  the  only  difficulty  presented  to  my  mind 
upon  the  subject  5  I  mean  the  case  of  The  Kingt;. 
The  Inhabitants  of  Edmonton  t ;  for  the  case  of 
The  King  v.  The  Inhabitants  ofHodnett  established 
no  more  than  that  natural  children  are  within  the 
provisions  of  the  act.  But,  in  the  case  of  The 
King  V.  Edmonton^  I  cannot  deny  that  the  present 
question  did  ^e ;  and  I  am  as  little  disposed  to 

*  Vol.  1.  c.  16.  p. 452.  t  Vol.  1.  p.  458.  n.ll. 

t  Vid.  ante,  p.  341. 

deny. 
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deny,  that  the  express  decisions  of  the  Court  of    Hotwut. 

King^s  Bench,  in  the  interpretations  of  statutes,  L 

even  in  re  eccksiasticd,  are  authorities  of  a  very  si4thJi«vi79«. 
binding  nature.    But  I  hope  I  may,  without  vio- 
lating that  reverence  which  I  owe  to  such  an  au- 
thority, permit  myself  to  observe,  that  it  is  a  case 
which  stands  single  -—  that  it  is  in  that  class,  of 
cases  which  are  usually  considered  as  most  opea 
to  the  revision  of  the  Court ;  I  mean  the  class  of 
settlement  cases ;  and  that  a  question-  of  the  va- 
lidity of  marriage  is  in  that  Court  a  question  of 
incident  merely ;  and  what  has  still  more  impor- 
tance with  me,  high  as  the  authority  of  such  a  de^ 
cision  must  be,  even  with  all  these  deductions,  it 
is  opposed  by  the  uniform  interpretation  of  the 
statute,  given  by  the  Court  of  Chancery  since  the 
passing  of  -  the   act ;    a  practical  interpretation, 
which  has  been  constantly,  as  I  understand,  aeted 
upon  by  the  interposition  of  its  authority,  tf^  the 
appointment  of  guardians  in  such  cases.    Under 
this  opposition  of  authorities,  it  will  not,  I  hope, 
be  deemed  too  much  for  me  to  remark,  that  this 
Court  is  rather  left  more  to  its  own  views  of  the 
mibject,  than  if  such  ,a  decision  had  stood  without 
any  opposition  at  all. 

If  then  I  am  called  upon  to  decide  this  case,  I 
have  already  intimated,  that  attending  to  the 
general  policy  and  morality  of  the  law,  to  the 
principles  of  interpretation,  and  to  the  language  of; 
the  legislature  in  this  and  other  similar  statutes,.! 
am  led  to  conclude,  that  the  consent  of  the  natural 
paifent  is  not  that  consent  which  this  act  requires 
to  be  given,  as  essentially  necessary  to  the  valid 
marriages  of  illegitimate  children.  At  the  same 
time  it  is  proper  for  the  party  to  recollect,  that  a 
different  opinion  has  been  delivered  upon  this  point.. 

A  A  4  It 
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Hoiiif K  V.     It  is  likewise  proper  that  he  should  be  apprised^ 
_J!!!^1_   that  in  the  case  of  Thoroton  v.  Tharoton^  in  the 


g4thiif<9 1799.  Court  of  Arches  *,  and  afterwards  in  the  Dele- 
gates .t>  a  separation  for  adultery  was  founded  upon 
a  marriage  of  this  description.  —  And  although 
that  matter  of  the  marriage  passed  sub  silentio,  no 
objections  to  its  validity  having  been  pointed  out 
to  observation,  yet,  as  it  was  not,  and  could  not 
be,  dissembled  in  the  Ubel,  I  cannot  take  upon 
myself  to  assert,  that  it  did  in  no  degree  fall  under 
the  consideration  of  the  Court  in  the  decision  of 
that  case.  It  will  be  for  the  party  to  apply  these 
suggestions  to  the  security  of  his  own  future  con- 
duct, as  he  may  be  best  advised*  But  my  opinion,  on 
the  question  brought  before  me,  is,  that  the  nuurriage 
is  not  conformable  to  the  statute,  and  that  it  is  my 
•  duty  to  pronounce  that  it  is  null  and  void,  t 
—^ — ■ — 1 — -  - '    ■■  ■    ■  '    -  -■  ■    - ..  . 

*  26th  January  1797.  f  2\fA  February  1799. 

}  In  the  case  of  Priestbf  v,  Hughes,  April  20th  1809,  on  an 

issue  directed  by  the  Master' of  the  Rolls  to  the  Court  of  King's 

Bench,  respecting  the  validity  of  a  marriage  of  this  description, 

that  Court  certified,  in  the  following  terms :  —  **  This  case  has 

been  twice  argued  before  us  by  counsel ;  we  have  oonddered 

it,  and  are  of  opinion,  that  all  marriages,  whether  of  legitimate 

or  illegitimate  persons,  are  within  the  general  provision  of  the 

statute  26th  Geo.  2d,  chap.  33.  which  requires  all  marriages  to 

be  by  .Banns  or  Licence ;  and  that  the  consent  of  the  natural 

mother  to  the  marriage  by  licence  of  an  illegitimate  minor  is 

not  a  sutiieient  consent,  within  the  11th  section  of  that  act: 

consequently,  that  the  marriage  had  and  solemnized  between 

the  said  Jghn  Wynne  Hughes,  and  Jane  the  mother,  on  the 

9th  September  1 792,  in  manner  aforesaid,  was  not  a  good  and 

*'  lawful  marriage,  but  was  void  by  force  of  the  said  statute  of  the 

**  22d  Geo,  2d,  chap.  33.  **  Ellbmborouor. 

'<  S.  Lb  Blanc. 
•*  J.  Bailbt." 
Mr.  Justice  Grose,  dissentient  for  reasons  assigned  by  him* 
Vid.  Eojsts  Rep.  vol,  11. 
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OLIVER   V.  OLIVER. 

nrHIS  was  a  suit  brought  for  restitution  of  con-  a*th  jM»f  isoi. 

jugal  rights  by  the  husband,  in  which  a  plea  of  Restitution 
cruelty  set  up  on  the  part  of  the  wife,  and  a  prayer  ri-hS!^  cSlmter. 
for  separation,  were  not  established.  allegation,— of 

cruelty  in 
menacing  and 
JUDGKENT*  insulting  treat' 

Sir  WiUiam  Scott. — This  is  a  suit  brought  by  for  divorce 
Thomas  Oliver  against  Frances  Oliver^  his  wife,  sJt^cd"^  th« 
for  restitution  of  conjugal  rights.  The  marriage  is^R^twionde- 
proved ;  the  husband  therefore  is  entitled  to  what'  ^'^^• 
he  prays,  unless  some  circumstance  has  deprived* 
him  of  it     Mrs.  Oliver  has  given  in  an  allegation/ 
in  which  she  pleads  that  Mr.  OUver  had  been  guilty 
of  cruelty,  and  prays  to  be  divorced  from  him. 
She  has  examined  seventeen  witnesses  to  that  plea, 
and  upon  their  evidence  I  am  to  determine  the 
cause.   If  he  has  treated  her  in  the  manner  pleaded, 
it  will  undoubtedly  be  a  sufficient  bar  to  the  action, 
and  she  will  be  entitled  to  a  sentence  of  separa- 
tion i  on  the  contrary,  if  there  is  not  that  suffi- 
cient proof  which  the  law  requires,  it  will  be  her 
duty  to  return  to  her  husband,  and  endeavour  to 
^end  the  remainder  of  her  days  in  peace  and 
mutual  kindness. 

The  marriage  took  place  in  June  1798,  when  her 
former  husband  had  been  dead  about  a  year.  The 
amncs  luctus  was  passed ;  but,  during  that  interval, 
it  appears  she  had  entangled  herself  with  some 
connection^  tending  to  a  matrimonial  union  with 
Mr.  JBon^ :  and  it  is  stated  in  the  evidence,  that 
there  h^A  been  an  action  brought  by  that  gentle- 
man. 
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olivir  v.     man,  for  a  breach  of  promise  of  marriage,  wfaieh 
failed..    It  appears,  however,  that  she  expressed 


€€ 


C( 


€€ 


9»ch/«Mi8oi.  great  agitation  of  mind  about  it,  during  its  de- 

pendance ;  it  therefore  may  be  presumed  to  have 
been  an  action  instituted  not  without  some  foun^ 
dation.  It  appears,  by  the  evidence  of  Dr.  Lake^ 
that  this  lady  is  not  always  very  well  founded  in, 
her  complaints,  and  that  she  is  rather  apt  to  view 
things  in  erroneous  and  unfavourable  lights.  Mr. 
Burchell  says,  **  that  an  action  was  brought  by  a 

gentleman  of  the  name  of  Bond  against  Mrs. 

Oliver  for  a  breach  of  promise  of  marriage ;  that,. 

though  he  has  never  heard  Mrs.  OBoer  abuse  or 
^<  insult  her  husband,  he  has  heard  her  charge  him, 
^<  with  having  involved  her  in  that  action,  by  his 
'<  precipitating  her  into  this  marriage ;  adding  at  the 
<<  same  time,  that  if  she  had  not  been  hurried  into 
<<  it,  she  should  never  have  suffered  what  she  did/' 

This  really  appears  very  like  a  habit  of  shifting 
off  very  much  from  herself  the  consequences  of 
her  own  act,  on  a  person  who  is  not  at  all  answer- 
able  for  it.  The  lady  was  arrived  at  those  years 
of  discretion,  when  she  must  be  supposed  to  have 
been  capable  of  judging  of  her  own  conduct,  *  and 
her  own  interests.  I  can  consider  it  only  as  her 
own  act  and  deed,  done  with  her  eyes  open,  and 
with  the  perfect  knowledge  of  all  other  engage- 
ments, which  she  might  have  entered  into ;  I  think 
therefore  this  was  a  complaint  very  improperly 
brought  against  her  husband. 

Dr.  Lake  says,  "  she  was  very  apprehensive  of 
<<  the  consequences  of  the  trial,  and  spoke  with 
<'  considerable  warmth  and  vehemence  against  Mr. 
''  Bond^  and  against  Mr.  Oliver j  ih>  general  terms 
*'  of  reproach  y  and  that  she  considered  the  object 

«  of 
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**  of  each  of  them  was  to  make  a  prey  of  her,  and  otnrm  %, 
"  to  get  what  they  could  of  her  property,"  THia. 
sort  of  language  strongly  leads  one  to  presume  «^^»^""«*«^*' 
that  the  complaints,  made  by  this  lady,  against 
other  persons  are  not  always  founded  in  justice  or 
truth.  It  appears  that  Mr.  Oliver  followed  the 
business  of  a  watchmaker,  and  likewise  that  of  a 
dissenting  preacher,  —  what  his  profits  were,  arising 
from  these  two  occupations,  I  have  no  means  of 
knowing ;  but  it  is  reasonable  to  suppose  they  were 
of  decent  amount,  such  as  two  such  employments, 
might  be  expected  to  produce.  Some  imputations 
have  been  thrown  out,  that  he  was  in  a  very  infe- 
rior situation  of  life  ;  it  is  clear,  however,  that  he 
was  not  in  circumstances  of  necessity,  and  that  the 
union  of  two  such  persons,  was  not  unsuited  to 
produce  mutual  comfort,  so  far  as  property  could 
secure  it. 

Upon  the  marriage,  the  lady,  having  very  con- 
siderable property  of  her  own,  kept  it  in  her  own 
grasp,  transferring  to  her  husband  only  a  very 
small  proportion  of  it.  Mr.  Oliver^  on  becoming 
her  husband,  was  at  least  her  equal,  if  not  her 
superior.  It  is  the  law  of  religion,  and  the  law  of 
this  country,  that  the  husband  is  entrusted  with 
authority  over  his  wife.  He  is  to  practise  tender- 
ness and  affection,  and  obedience  is  her  duty ;  and, 
in  taking  the  character  of  wife,  she  is  to  take  upon 
herself,  at  the  same  time,  the  duties  attached  to  it. 

It  may,  perhaps,  be  apprehended  with  some 
reason,  that,  where  there  is  much  disproportion  of 
fortune^  so  placed  originally,  and  so  tenaciously 
retained,  much  harmony  is  not  likely  to  be  a 
lasting  result.  No  situation  is  more  calculated  to 
produce  the  controversies  that  belong  to  Meum 

and 
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olitsil  t;.     and  Tuum.    Arrangements  may  be  made  suffi- 
oliter.      (jigjitiy  consistent  with  mutual  afiection  and  con- 


2sth/tmtf  1801.  venience ;   but  none  such  appear  to  have  been 

resorted  to  in  the  present  case.  Here  the  husband 
was  scarcely  on  a  proper  footing :  The  carriage 
was  always  considered  by  the  servants,  as  ex- 
clusively  belonging  to  their  mistress  ;  they  looked 
up  to  her  alone ;  and  the  husband  is  placed  in  a 
situation  of  degradation,  which  must  give  both 
considerable  uneasiness, — on  h6r  part  to  maintain, 
aQd  on  his  part,  to  suffer  it. 

The  charges,  brought  by  the  wife  against  the 
husband,  consist  partly  of  words  of  abuse  and 
reproach,  and  partly  of  acts  of  a  harsh  and  oppres- 
sive nature.  Of  words,  it  is  suflBcient  to  say, 
that,  if  they  are  words  of  mere  present  irritation, 
however  reproachful,  Aey  will  not  enable  this 
Court  to  pronounce  a  sentence  of  separation. 
She  must  try  to  disarm  them  by  the  weapons  of 
civility  and  kindness ;  and  if  they  fail  (as  un- 
fortunately they  often  will),  the  law  of  this  country 
requires,  that  she  should  submit  to  tjie  misfortune, 
as  one  of  the  consequences  of  her  own  injudicious 
choice.  .  Passionate  words  do  not,  according  to  the 
vulgar  observation,  break  bones ;  and  it  is  better 
that  they  should  be  borne  with,  than  that  domestic 
society  should  be  broken  up,  and  a  husbapd  and  a 
wife  thrown,  in  loose  characters,  upon  the  world. 
Words  of  menace,  importing  the  actual  danger  of 
bodily  harm,  will  justify  the  interposition  of  the 
Court,  as  the  law  ought  not  to  wait  till  the  mischief 
is  actually  done.  But  the  most  innocent  and 
deserving  woman  will  sue,  in  vain^  for  its  inter- 
ference for  words  of  mere  insult,  however  galling ; 
and  still  less  will  that  interference  be  given,  if  the 

wife 
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wife  has  taken  upon  herself  to  avenge  her  own    Ou^»»  »• 
wrongs  of  that  kind,  and  to  maintaiq  a  contest  of 


retaliation.  That  the  husband  did,  in  various  ^sOuJ^uibqi. 
instances,  insult  his  wife  by  words  of  abuse  is,  I 
think,  sufficiently  established  in  this  case ;  and  it 
will  be  his  duty  to  reform  such  habits,  if  his  wife 
i^hould  return  to  his  society.  The  words  used  by 
him  are  certainly  sufficiently  rude;  bdt  the  feelings 
of  disappointment  and  dissatisfaction,  in  the  breasts 
of  persons  of  coarse  education,  naturally  enough 
find  their  way  from  their  mouths,  in  no  very  refined 
language,  and  sometimes  with  more  violence  of 
sound  than  meaning.  And  I  am  ifot  convinced 
that  I  am  to  impute  to  this  person,  a  real  desire  of 
making  his  wife  miserable.  He  is  said  to  have 
threatened  *^  to  horsewhip  her/^  On  another  oeca* 
sion,  <<  that  he  would  send  her  to  Bedlam."  Only 
one  act  of  real  violence  is  imputed,  but  in  wbot  maii« 
ner  proved  ?  The  witnesses  are  hardly  worthy  of  the 
confidence  of  the  Court.  One  of  them  is  her  niece  $ 
the  incorrectness  of  whose  deposition,  I  am  willing 
to  impute  to  mere  want  of  recollection4  but  still  I 
must  consider  it,  on  that  account  alone  (if  I 
restrict  it  to  that)  as  unsatisfactory.  Another 
witness  is  a  child  of  fourteen  years  of  age»  who 
may  have  taken  a  wrong  impression  of  what  passed. 
TTie  third,  is  the  cook,  who,  from  her  situation  in 
the  kitchen,  could  know  little  but  what  she  received 
from  report ;  and  she  is  likewise  subject  to  an  ob- 
servation that  materially  afiects  her  credit.  On  her 
examination  in  chiefi  she  confines  her  description 
of  all  the  foul  language  that  passed,  to  the  mouth  of 
the  husband ;  but  when  pressed  by  the  interroga- 
tories, she  admits  that  the  wife's  mouth  was  equalty 
gifted ;  tiiat^there  was  much  wrangling  between 

the 
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olivbr  tf,    the  parties,  and  that  the  one  was  as  much  in  fault 
JilUll^  as  the  other.    Another  witness,  a  servant,  Henry 


a5thjim«i8oi.  Dean,  seems  throughout  to  have  looked  to  his 
mistress  as  z,fimme  sole,  instead  of  looking  up  to 
Oliver  as  his  master.  In  fact,  the  account  of  all 
the  servants,  in  this  family^  seems  to  have  been 
enlisted  to  their  mistress,  in  a  degree  that  calls  for 
much  jealousy,  in  the  Court's  estimation  of  their 
credit.  This  very  person,  a  very  young  man,  is 
proved  to  have  declared,  in  direct  terms,  to  another 
witness,  that  if  he  had  such  a  wife,  he  would  do  to 
her  what  Oliver  had  only  threatened  to  do. 

A  material  witness,  materially  discredited,  is 
I  think,  the  party  herself,  on  whose  complaints  the 
whole  of  the  present  application  to  the  Court  is 
founded.  Here  is  a  woman,  at  an  advanced  time 
of  life,  making  a  charge  against  her  husband,  that 
he  was  the  author  of  her  own  precipitate  marriage. 
When  I  see  such  absurd  complaints  brought  for- 
ward, I  feel  that  strong  deductions  are  to  be  made 
from  the  testimony  of  the  other  witnesses,  even  if 
no  contradictions  of  their  own  were  opposed. — ^The 
testimony,  in  support  of  such  a  case,  must  be  extra- 
vagant and  high  coloured.  But  the  fact  is,  that 
there  are  contradictions  of  their  own.  Margaret 
Thomas  admits  <<  that  she  does  not  know  whose 
fault  it  was ;  that  it  appeared  to  be  as  much  of  one 
as  the  other."  Dean  tells  Mary  Owen,  one  of  the 
most  credible  witnesses  of  the  whole  set,  that  he 
Would  use  correction  and  restraint,  if  he  had  such 
a  wife.  To  look  to  witnesses  of  higher  station, 
Dr.  Lake,  who  visited  the  family,  and  who  does  not 
appear  to  have  any  bias  upon  his  mind,  that  inclines 
him  to  either  party,  speaks  of  her  as  a  person  of 
asperity    of  temper,  and  as  cheerful  when  not 

provoked  ; 
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prwoked  ;  ^*  and  he  ffimks  he  must  say,  that  she  has    oliyik  «. 
**  not  a  very  bad  temper/'  Such  is  the  doubtful  and      ^'^'^"' 


moderate  panegyric  which  he  has  to  give  hen  asthjimtuoi. 
He  says,  that  when  he  visited  them  after  their  mar* 
riage,  he  cannot  say  that  Mr.  Oliver  treated  her 
with  disdain ;  but  there  was  a  good  deal  of  wrang- 
ling and  jarring  between  them*  There  was  an 
unhappy  want  of  accommodation,  very  much  in* 
creased,  undoubtedly,  by  the  unequal  circum- 
stances in  which  the  parties  were  placed,  which 
could  only  be  removed  by  tempers  happily  formed. 
There  is,  however,  nothing  in  the  evidence  to 
charge  Mr.  Oliver j  with  being  the  sole  cause  of 
these  quarrels ;  which,  owing  to  the  situation 
in  which  he  was  placed,  unless  with  a  very  mild 
and  amiable  temper,  could  hardly  have  been 
avoided. 

A  second  witness  says,  <*  that  he  visited  them, 
**  and  this  very  shortly  after  their  marriage :   Mr. 
'<  Oliver  began  to  treat  his  wife  with  the  greatelit 
«<  disdain  and  contempt,  &c.&c."  But  when  I  find 
this  witness,  in  answer  to  an  interrogatory,  speak- 
ing  of  a  transaction  happening  in  his  own  presence^ 
I  .cannot  think  that  all  the  inflammaUe  matter  was 
on  the  side  of  the  husband.     He  says  '*  that  he 
*<  was  in  company  with  the  parties  about  January 
**  1799,  when  Mrs.  Oliver  flew  into  a  passion,  be- 
'^  cause   Mr.  Oliver  smiled  at  deponent's  calling 
^*  some  elderly  ladies,  who  lived  at  Kenstngtorif 
**  old  tabbies ;  and  she  then  proceeded  to  reproach 
^«  her  husband  with  their  inequality  of  situation, 
**  and  imputed  to  him  the  unworthy  motive  of 
"  having  married  her  for  the  sake  of  her  money.''— - 
That  she  should  be  in  a  passion  at  his  smiling  at 
A  thing,  80  perfectly  inoffensive,  as  that  was  to- 

wards 
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Oliver  wi     wards  hersel^  is  behaviour  of  an  extremely  im- 
proper  kind  $  and  there  cannot  be  a  doubt  but  that 


%irhjune  1801.  i^g  expressions  made  use  of  by  Mr.  Oliver^  on  that 

occasion,  at  least,  were  the  consequences  of  that 
behaviour.  ^- 1  will  not  apologise  for  this  indecent 
language,  nor  defend  the  propriety  of  those  ex- 
pressions. I  cannot,  however,  but  advert  to  the 
manner  in  which  they  arose,  in  answer  to  an  im- 
putation cast  on  him  of  a  very  opprobrious  nature  : 
and  with  respect  to  the  offence,  against  the  deli- 
cacy of  this  lady,  I  cannot  help  thinking  that  is 
much  lessened,  when  I  see  it  in  evidence,  that  she 
relates  something  that  passed  between  herself,  and 
huisd[>and,  in  the  privacy  of  the  marriage  bed. 

This  is  the  general  effect  of  the  evidence,  as 
applied  to  words  of  reproach :  and  I  do  not  think 
there  is  that  entire  balance  of  ill  conduct  on  the 
partof  the  husband,  that  wpuld  induce  me  to  pro- 
nounce, that  this  lady  has  been  causelessly  insulted 
in  the  manner  pleaded.  Tlie  utmost,  that  I  can 
allow  is,  that  there  are  faults  on  both  sides ;  and 
that  the  lady^s  temper  has  incurred  some  degree 
pf  blame,  in  using  expressions  which  it  would  have 
been    much  better  to  have  omitted ;   '<  that  of 

having  married  a  beggar,  and  raised  him  to  a 

coach"<—  and  such  other  language,  as  a  husband 
cannot  but  feel  great  resentment  on  its  being 
applied  to  him. 

The  next  charge  is,  that  of  having  used  words 
of  menace  j  from  which  the  Court  is  to  infer  bodily 
injury ;  <<  that  he  would  lock  her  up  in  a  room,  and 
^<  horsewhip  her,  and  that  he  would  send  her  to 
«^  Bedlam.*'  I,  have  already  observed  upon  the 
credit  due  to  Deatiy  who  has  spoken  to  this  part  df 
the  plea ;  and  I  cannot  but  think  that  the  stoiy  he 

has 
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has  delivered  in  his  depositioa  is  highly  incredible     olivsk  v. 
in  its  own  nature.     He  says,  "  he  came  into  the      ^"^'*' 


*«  room  while  the  family  were  at  Brighton^  and  he  S5th  June  luou 

<'  observed  his  mistress  in  tears»  and  Mr.  Oliver  in 

<<  a  violent  passion  with  her,  which  he  discovered 

<'  to  have  arisen  from  some  dispute  about  poli^ 

«<  tics,  and  that  Mr.  Oliver  said,  if  she  used  that 

« language    again,  he    would    horsewhip    her.'* 

How  is  that  confirmed  ?    Mrs.  Burchell  speaks  of 

of  no  such  behaviour ;  she  thinks  it  arose  out  of 

the  unhappy    temper  of  Mr%.  Oliver.     Another 

witness  gives  a  very  candid  opinion ;  she  imputes 

the  blame  to  both,  and  in  the  strongest  terms 

denies*  that  she  heard  any  language  of  this  sort* 

The  other  words  of  menace  are,  that  Mr.  Oliver 

said  sometioies  —  *'  that  she  was  mad ;  that  he  told 

**  the  servants  to  take  notice  of  her  at  the  full  of  the 

"  moon,  and  that  they  would  observe  a  change  in 

"  her."  Possibly  this  might  be  the  impression  on  the 

mind  of  the  man :  If  it  was,  am  I-to  consider  it  as 

the  language  of  mere  invective  and  abuse  ?  As  to 

the  threat  of  sending  her  to  Bedlam,  there  are  no 

witnesses  who  speak  to  the  use  of  such  words ;  but 

supposing  them  to  have  passed,  and  to  be  sufii« 

ciently  proved,  they  do  not  prove  malice ;  for  they 

might  be  the  expression  of  a  real  opinion,  even 

though  erroneously  formed. 

I  come  now  to  acts  of  violence ;  and  I  think 
there  is  only  one  described ;  —  **  that,  in  a  coach 
<<  in  Piccadilly^  he  held  up  a  knobbed  stick,  and, 
V  with  the  greatest  fury,  threatened  to  strike  her ;" 
but  he  did  not  actually  strike  her.  It  is  a  blind 
accopnt  of  tlie  matter  that  is  given  by  the  coach<> 
man,  the  only  witness  produced ;  the  transaction 
passed  after  it  was  dark,  and  could  therefore  be 

B  B  very 
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Oliver  v,  ygjy  indistinctlv  secH  by  the   coachman  on  the 

OLiyjiR.  "^  •'  /       •^ 

outside,  sitting  as  those  persons  usually  do.    Of  the 


wih  June  1801.  commencement  he  knows  nothing.^  The  allegation 

states,  ^*  that  she  alarmed  the  coachman,  and  got 
"  out  of  the  coach,  and  went  to  Mr.  Pollock*^  house 
"  for  assistance/^  To  him  she  gave  an  alarming 
account  of  what  had  happened  to  her  in  the  coach, 
but  it  does  not  seem  to  have  alarmed  that  gentle- 
man very  seriously  j  for  his  advice  to  her  was  to 
return  into  the  coach,  and  go  home,  which,  after 
some  repugnance,  she  does,  and  home  she  goes. 
No  person  is  produced,  whom  these  cries  of  mur- 
der must  have  summoned  to  her  assistance ;  for 
everybody  knows,  that,  in  this  great  town,  a 
prompt  assistance  would  be  given  to  a  wife  calling 
upon  their  humanity,  for  protection  from  a  hus- 
band's attempt  to  murder.  In  short,  there  is 
nothing  but  her  own  account  of  the  matter  given 
in  the  allegation.  Much  of  that  account  may  be 
imputed  to  nervous  agitation,  arising  upon  a  con- 
test which  began  in  the  dark,  and  passed  in  the 
dark ;  and  what  its  real  character  was,  must  re- 
main in  the  dark ;  for  seeing  how  little  the  alle- 
gation is  in  general  supported  by  evidence,  I 
cannot  confidently  presume,  that  the  unsupported 
representation  of  this  occurrence  is  perfectly  cor- 
rect. 

The  next  fact  charged  is,  that  she,  being  kept 
in  a  constant  state  of  irritation,  and  her  illness, 
occasioned  thereby,  increasing  upon  her,  she  re- 
quested him  to  join  with  her  and  Dr.  Lake  in 
prayer,  which  he  refused  to  do,  anJ  abused 
her  for  sending  for  Dr.  Lake;  but  the  whole 
that  appears  in  the  evidence  is,  that  when  Dr. 
Lake   came  into -the  room,  and  asked  him   to 

pray 
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OUVER    V. 

Oliver. 


pray  with  her,  he  declined  doing  so  j  and  this  he 

might  certainly  do  without  any  impropriety,  for 

several  reasons,  that  might  possibly  dispose  him  to  adthjuwiso*, 

decline  such  an  office  at  such  a  moment. 

The  last  act  of  violence,  and  one  upon  which 
considerable  stress  has  been  laid,  is  that  in  which  ' 
Ae  is  described  as  having  received  much  bodily 
hurt ;  and  if  satisfactory  proof  was  given  of  that, 
the  Court  would,  with  great  alacrity,  interpose  to 
protect  her  against  its  recurrence.  But  it  must 
not  be  said,  that  a  slight  inattention  or  carelessness 
on  the  part  of  the  husband,  though  it  may  acci- 
dentally, and  contrary  to  his  intention,  produce 
mischief,  will  warrant  the  Court  to  pronounce 
a  sentence  of  separation  by  reason  of  cruelty. 
-Affection  may  exist,  though  accidents  may  hap- 
pen in  petty  quarrels.  What  is  the  fact?  One  morn- 
ing, when  Mrs.  Oliver  was  going  out  for  the  whole 
day,  or  a  considerable  part  of  it,  there  was  a  quarrel 
about  the  keys  belonging  fo  the  wine  and  ale  cel- 
lars, which  Mr.  Oliver  required.  Am  I  to  be  in- 
formed, that  she  had  a  light  to  refuse  them  ?  and 
that  her  husband  was  te  be  deprived  of  those  ac- 
commodations if  he  required  them  ?  Where  does 
she  find  the  law  for  the  refusal,  if  she  does  not 
shew  any  special  agreement  to  such  a  strange 
effect  ?  If  not,  surely  this  was  conduct  enough  to 
exasperate  a  husband,  to  the  extent  at  least  of  an 
endeavour  to  obtain  possession  of  them.  In  the 
course  of  that  endeavour,  a  struggle  or  scuffle 
takes  place  ;  and  in  that  scuffle,  the  weakest  goes 
to  the  wall,  and  she  is  unibrtunately  bruised  in  her 
arp  and  breast  against  the  garden-steps.  But  is 
such  an  accident,  produced  by  the  vexatious  and 
unjust  refusal  of  the  wife  to  deliver  the  keys,  suffi- 
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^orivER?     ^^^^*'  *^  justify,  in  law,  her  refusal  to  cohabit  with 
»  —   her  husband.    There  13  no  reason  to  impute  any 

93th  jttn«  1801.  malignant  intention,  or  ar^  other  intention,  than 

that  of  obtaining  what  he  Had  a  right  to  possess, 
and  which  was  illegally  withheld.  A  husband  is 
not  to  be  deprived  of  his  marital  rights,  because  a 
wife  pertinaciously  resists  them ;  and,  in  the  course 
of  that  resistance,  encounters  accidental  injuries, 
which  never  were  meant  to  be  inflicted, 

A  good  deal  has  been  said  with  respect  to  a  sepa- 
ration by  articles  of  agreement :  It  does  appear  that, 
after  this  act  of  mutual  violence,  she  applied  to 
a  respectable  magistrate,  and  put  herself  under 
his  protection.  The  advice,  which  he  gave  her, 
was  perhaps  more  salutary  than  legal, — ^to  proceed 
to  such  articles  of  agreement ;  the  fact  being,  that 
the  parties  had  pledged  themselves,  at  the  altar,  to 
live  together  till  death  did  them  part.  They  pur- 
sued however  a  negocia^on,  which  finally  became 
inefiectual,  and  they  resort  to  this  Court. 

The  only  question  remaining  for  my  considera- 
tion is,  whether  such  a  case  is  proved  on  the  part 
of  the  wife,  as  will  entitle  her  to  a  separation  from 
her  husband.  I  am  of  opinion  that  it  is  not ;  and 
that  she  is  under  the  legal  obligation  of  returning 
to  her  husband,  and  that  it  is  her  duty  to  improve 
her  mind  by  what  has  passed ;  and  to  recollect, 
that,  having  assumed  the  relation  of  a  wife,  she  is 
bound  to  execute  the  duties  that  that  relation  im- 
poses ;  and  particularly  to  abstain,  in  future,  from 
inordinate  pretensions,  and  exaggerated  complaints. 


CONSISTORY  COURT  OF  LONDON.  373 


SOILLEUX  V.  SOILLEUX. 

nriilS  was  a  case  of  divorce  instituted  by  the  latbJifyisM. 
wife,  in  which  the  defence  set  up,  that  the  ^'n^^th^^^ 
facts  only  amounted  to  a  solicitation  of  chastitu.  tery  of  Ae  hus- 

•^  ^  ^^   band:  Defence, 

was  overruled.  that  the  cinwrge 

amounted  oiiiy 
to  a  to2tc><a(wit 

Judgment.  of  chastity 

ovefruied. 

Sir  William  Scott. — This  is  a  suit  brought  by 
Mrs.  Soilleics  against  her  husband  for  cruelty  and 
adultery.  The  parties  were  married  on  the  5th 
January  1786,  and  they  cohabited  together  until 
thkt  separation  took  place,  upon  which  the  pre« 
sent  application  is  founded. 

It  appears,  that  this  lady  kept  a  boarding-school, 
for  young  ladies,  at  Kensington,  and,  by  a  very 
honourable  industry,  supported  herself  and  six 
children.  There  are  different  accounts  as  to  the 
contribution  of  the  husband  towards  the  support 
of  his  family ;  but  it  is  clear,  that  his  contribution 
formed  a  very  small  proportion,  and  that  his  in- 
dustry was  frequently  of  a  very  mischievoufs  ten- 
dency. The  general  propriety  of  his  conduct  has 
been  entirely  given  up ;  —  his  counsel  have  ad-, 
mitted  him  to  be  deserving  of  every  reprehension, 
and  have  found  it  necessary  to  stand  upon  a  strict 
specific  principle  of  law. 

The  libel  charges  both  cruelty,  and  adultery, 
though  the  former  is  not  insisted  upon.  The  wit- 
nesses are  all  of  them  acquainted  with  both  the 
parties.  One  pf  them,  living  in  the  house,  has 
proved,  that  Mr.  Soilleua^s  usual  conduct  towards 
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soitLEux  V.    his  wife  was  extremely  rude  and  oppressive  :  That 
he  grossly  abused  her  in  the  presence  of  this  de- 


i3ih/uZyi803.  ponent,  and  of  two  scholars,  and  otherwise  treated 

her  with  great  harshness  ;  and,  at  that  time,  took 
possession  of  her  keys.  In  short,  he  endeavoured 
to  make  her  life  truly  uncomfortable.  The  prin- 
cipal question  however  is,  whether  his  conduct,  as 
founded  on  the  imputation  of  adultery,  is  so  proved^ 
that  the  Court  can  found  any  sentence  upon  it 

I  need  not  remark,  that,  in  a  house  like  the  one 
in  question,  where  there  are  five  daughters,  and  a 
great  number  of  female  scholars,  the  purest  man- 
ners ought  to  be  observed  by  every  person  in  it ; 
particularly  by  him,  whose  example  was  likely  to 
have  so  much  influence,  from  the  situation  he  held 
in  it  I  am  compelled  to  say,  that  his  general 
conduct  was  as  inconsistent  with  this  obligation, 
as  possible. 

It  is  proved,  by  several  of  the  witnesses,,  that 
he,  as  it  has  been  termed,  solicited  their  cJiastitjf^ 
Solicitation  of  their  chastity  is  a  very  gentle  de- 
scription of  the  facts ;  for  here  are  acts  of  bodily 
violence,  which  go  far  beyond  the  bounds  of  mere 
solicitation,  particularly  in  the  case  of  Theresa 
Tiellier,  who  was  assaulted  by  him  in  the  earlier 
part  of  the  history,  in  the  year  1797  j  and  nothing 
but  a  very  obstinate  resistance^  on  her  part,  could 
then  have  prevented  her  ruin.  It  appears,  that 
this  witness  was  absolutely  under  the  necessity  of 
quitting  the  family,  on  account  of  the  immodesty 
and  brutal  behaviour,  and  attempts  of  this  unprin- 
cipled man ;  and,  I  think,  she  acted  with  all  neces- 
sary prudence  on  the  occasion.  There  is  nothing 
of  malice  or  resentment,  by  which  her  depo3ition 
cao  be  considered  to  be  at  all  discoloured  i  on  the 

10  contrary. 
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contrary,  she  positively  consults  with  a  lady,  who    soilliux  «. 
was  a  parlour  boarder  in  the  house,  arid  who  ad-    ^°"'^'"*'    • 
vised  her  not  to  make  any  representation  to  her  laih  ju/y  jsoa. 
mistress*     She  at  length  retires  in  silence,  in  con- 
sequence of  this  molestation.     There  is  another 
witness  who  speaks  to  the  same  effect; 

These  witnesses  are  stated  to  be  merely  evi- 
dence to  character ;  but,  I  think,  their  evidence  is 
sti'onger,  because  they  prove  that  Mr.  Soilleiur  was 
perfectly  disposed  to  commit  the  crime  with  which 
he  is  charged,  and  that  he  took  the  most  active 
and  violent  measures,  for  effecting  his  purpose,  and 
that  nothing  but  the  consent  of  the  other  party 
was  wanting.  Such  consent  appears,  in  one  in- 
stance,  to  have  been  given.  It  is  this  that  makes 
the  conduct  oiMary  Wiltshire,  the  person  charged, 
extremely  ipaterial,  and  the  evidence  which  she  sup- 
plies stringent  in  the  extreme  ;  because,  when  the 
criminal  disposition  ofl^e  man  has-been  most  satis- 
factorily proved,  and  when  it  is  also  proved,  that 
the  conduct  of  this  female  was  so  different  on 
former  occasions,  when  she  had  withstood  his 
attacks,  —  if j  after  such  a  situation  as  is  described 
in  the  evidence,  she  ceases  to  complain,  her 
silence  and  submission  furnish  the  strongest  pre- 
sumption, that  his  attempt  here  had  been  more  suc- 
cesafiil.  Marl/  Cromwell  speaks  "  to  going  up  stairs,' 

and  finding  Mr.  SoiUeux  and  Mary  Wiltshire  in 

her  mistresses  bed-room  together.*'  I  shall  not,^ 
however,  enter  into  a  description  of  the  situation- 
of  the  parties  ;  but  the  state  and  condition  were 
such,  as  authorize  the  Court  to  draw  the  inference, 
that  the  act  of  adulterv  had  been  committed. 

It  is  said,  there  is  an  inconsistency,  between  the 
account^  given  by  this  witness^  at  the  time,  and 
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soiLLBux  V.    that  which  is  now  stated  in  her  deposition.    It 
°"''''"^'     does  not  appear  to  me  that  any  such  inconsistency 


13th /tf/y  1803.  exists.    The  different  statements  are  such  as  any 

man's  understanding  may  reconcile.     How  then 
stands  the  fact  ?    The  witness,  on  the  discovery 
to.  which  I  have  just  f^verted,  goes  away  under 
the  impression  in  her  own  mind  that  an  act  of 
adultery  had  passed.    It  is  said,  that  it  is  only  an 
inference,  —  but  unless  there  is  reason  to  presume 
that  the  inference  is  incorrectly  drawn^  it  is  almost 
conclusive.     She  immediately  communicatee  the^ 
circumstance  to  Crouse,  the  other  witness.     Mr* 
SoiUeux    presently    afterwards    comes    into    the 
kitchen,  nearly  in  the  dress  in  which  the  witness 
had  just  seen  him.     He  calls  her  away,  and  bids 
Mary  Crot^  stay  in  the  kitchen,  which  a  man, 
conscious^  of  what  was    going    forward,    would 
naturally  do.    What  is  the  character  of  the  other 
party?  I  admit,  that  the  declaration  otzparticep^ 
crinuTHS  would  be  but  weak  evidence  in  a  common 
case ;  but  in  such  a  case  as  the  present,  where  the 
criminal  intention  was  so  fully  established,  and 
nothing  but  the  consent  of  the  other  party  was 
wanting,  —  I  say,  the  conduct  of  such  a  person  is 
evidence  of  the  most  stringent  kind,  that  the  act» 
which  he  was  always  attempting  to  accomplish^  had 
actually  taken  place. 

Now,  what  is  there  in  the  behaviour  of  this 
person,  to  induce  a  belief  that  she  had,  in  the  act  in 
question,  given  any  opposition,  and  that  he  had 
been  equally  unsuccessful,  in  this  as  on  other  occa- 
sions.  Before  this  period  her  master  had  persecuted 
her  with  the  same  odious  addresses,  and  she  had 
complained  of  them  j  but,  after  this  discovery,  she 
makes  no  complaint,  nor  expresses  any  uneasiness 

«  what- 
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whatever.    Is  that  the  conduct  of  a  person  who  is    soill£ux©. 
averse  to  the  ^  gross  importunities  of  such  a  man  ?      ^ 


What  is  ^he  conduct  of  the  other  witnesses  ?  — Of  isih  juiy  i«m. 
a  very  different  nature,  —  that  of  resistance  at  the 
time.  It  is  said,  if  any  persons  had  gone  into  the 
Toom,  when  any  of  the  other  attempts  were  made, 
they  would  have  found  exactly  the  same  appear- 
ance, and  nothing  more  ;  and  that  the  crime  was 
not  more  likely  to  have  been  committed,  in  this 
particular  instance,  than  it  would  have  appeared  in 
the  other.  But  would  they  not,  in  such  case, 
have  heard  the  complaints  of  the  party  ?  Would 
she  not  have  cried  out  ?  Would  she  have  submitted 
afterwards  ?  If  she  had  been  under  similar  circum* 
iStanoes,  would  it  not  have  been  known  ?  But,  in 
this  instance,  there  was  no  represen^tion  to  the 
other  witnesses,  of  the  manner  in  which  she  had 
been  treated.  If  the  fact  had  been  perpetrated^ 
and  without  her  consent,  would  she  not  have 
remonstrated  against  her  master?  That  is  the 
natural  and  necessary  conduct  of  an  innocent 
teoman  in  such  a  situation ;  but  when  all  com- 
plaints had  subsided,  what  am  I  to  presume,  but 
that  the  resistance  had  been  totally  subdued. 

Under  these  ciroumstances,  I  am  satisfied  that 
this  is  no  case  of  soUcitatian  qf  chastity ,  but  that  it 
is  an  act  of  adultery,  as  sufficiently  proved  as  the 
law  of  evidence,  in  this  Court,  requires.  ,  Here  is  a 
person  continually  exerting  his  wicked  industry  in 
order  to  accomplish  his  purpose,  who  did  not 
succeed  in  every  instance,  because  there  was  a  firm 
opposition ;  but^  I  think,  it  is  impossible  for  any 
man,  reading  this  evidence,  and  looking  at  the 
different  parties  examined,  to  entertain  any  doubt, 
either  in  his  private  or  his  legal  conscience^  that  in 

this 
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soiLLBu*  V.    this  particular  instance  he  had  triumphed  over  the 

_       -   weak  resistance  of  this  woman>  and  had  actually 

lath  Ju^  1803.  committed  the  fact. 

Here  has  been  ho  defensive  plea :  The  interro- 
gatories,  however,  administered  on  the  part  of  Mr. 
SoiUewty  insinuate  calumnies  of  the  grossest  and 
most  unfounded  nature  against  Jiis  wife,  and 
against  another  person  equally  innocent  of  the 
charge.  I  cannot  but  consider  this  as  a  great 
aggravation  of  his  misconduct.  It  appeared  that 
he  had  charged  his  wife  with  improper  behaviour 
with  Mr.  Tomkins  ;  but  afterwards,  by  his  letters  to 
Mrs.  SoiUeua:,  he  attributes  it  to  the  effect  of 
jealousy,  and  speaks  of  her  in  terms  of  the  greatest 
esteem  and  approbation.  If  he  felt  himself  bound 
in  justice  to  retract  in  this  matter,  why  were  these 
interrogatories  administered,  tending  to  throw 
aspersions  upon  the  conduct  of  innocent  persons  ? 
This  is  a  continuation  of  the  atrocious  conduct, 
which  has  marked  the  character  of  this  man 
throughout.  The  Court,  under  these  circum- 
stances, caimot  entertain  the  least  doubt,  that  the 
wife  is  entitled  to  the  remedy  which  she  prays ;  and 
It  therefore  pronounces  for  the  divorce. . 

With  respect  to  the  costs  —  the  only  ground  on 
which  it  is  possible  to  say  that  Mrs.  Soilleu^  would 
not  be  entitled  to  her  whole  costs,  is,  that  she 
pleaded  matter  which  she  has  not  proved.  —  If  it 
could  be  shewn  that  she  had  done  so  wantonly,  it 
would  affect  a  part  of  the  costs,  though  there  is  no 
reason  to  saythat  it  would  afiect  the  whole.  But  I 
am  far  from  thinking  that  there  was  no  reason  for 
such  inquiry,  although  it  may  not  have  been  in 
her  power  to  find  the  necessary  proof  j  I  think 
therefore  no  malajides  has  been  shewn* 

.    As 
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As  to  her  having  an  independent  income^  ^od  he  •  ^J^"*"*,*'' 
being  destitute,  that  is  no  reason  why  she,  having  ■  ■ 
applied  for  redress  to  the  Court,  and  having  esta-  la^h  Juiyisoor' 
blished  her  case^  should  not  be  entitled  to  her 
costs.     The  insufficiency  of  the  fortune  of  Mr. 
SoiUeitx  must  be  left  to  his  own  consideration,  as 
it  is  his  own  misconduct  that  has  made  him  liable 
to  this  judgment.  — I  shall  therefore  condemn  him 
in  costs. 


STEPHENSON  v.  LANGSTON. 

TPHIS  was  a  suit    to   compel  John  Langston^  \t»h  m.  \tc4. 
Esquire,  to  serve  the  office  of  Churchwarden  ParocWai  offices. 
in  the  parish  oi Saint  Edmund  the  King,  Londm.^  SlrjnT 
—  The  question  came  before  the  Court,  on  act  on  no^cx^S*' 
petition,  which  stated,  on  behalf  of  Mr.  Langston,  ^"^  ^^^al^ 
^' That  he  was  a  partner  in  a  banking-house,  to  warden, 
"  which  he  resorts  only  for  the  purposes  of  business ; 
'^  that  he  neither  sleeps  nor  eats  there ;  but  that  he 
"  lives  at  Sarsden  Hotise,  Sarsden,  Oxon,  and  in  CUf 
^ ford  Street  J  in  the  parish  oi  Saint  James,  Westmn- 
ster,  in  both  of  which  he  is  liable  to  serve  parochial 
offices ;  that  he  s  is  a  justice  of  the  peace,  and 
deputy  lieutenant  for  the  county  of  Oxford;  that 
"  there  was  a  partner  residing  in  the  banking-house, 
"  and  that  the  house  stood  in  two  parishes.** 

On  the  part  of  the  Parish  it  was  replied,  "  that 
"  great  inconvenience  would  ensue,  if  such  persons 
*^  were  not  compellable  to  take  the  office,  when  duly 
"  elected,  as  several  mercantile  houses  are  made  by 
**  throwing  two  or  three  houses  into  one  j  and  that 

«« would 


€4 


380  CASES  DSTERMQfBD  IN  THE 

STBPBBirtoii  f».  u  would  make  the  offices  come  round  more  fre- 

LANotroir.  ,         ,         t      1  11 

^-,  <<  quently ;  that  the  house  is  rated  to  the  Firm,  and 

ioth/«6. 1S04.  €i  |.j|j^|.  jyff^  Langstofij  in  virtue  of  the  house,  would 

'<  have  a  right  to  vote  in  vestry^  and  exercise  any 
*•  parish  privilege."  • 

s, 

JUDOMUNT; 

Sir  William  Scott.  —  As  this  case  is  brought 
before  me  in  order  to  establish  a  general  rule» 
I  will  state  the  result  of  my  researches,  as  far,  at 
least,  as  the  authority  of  the  adjudged  case  t  in  the 
Court  of  Peculiars  extends.  That  case  is  nearly 
the  same  as  the  one  before  me :  and  it  was  there 
determined,  that  a  partner  in  a  house  of  trade, 
though  not  living  in  the  house,  is  obliged  to  serve 
the  office  of  Churchwarden.  In  that  case  the  act 
stated,  <<  that  the  suit  was  unduly  brought  hy  Brook  i 
<<  that  Owen  lived  in  Saint  Swithin's  Lane,  in  the 
.  «  parish o£ Saint Smthtn,  and  9XLes1ky,va  theparish 
<'  of  Hackney,  and  had  never  been  an  inhabitant 
"  of  the  parish  o£  Saint  Michael  RoyaV* 

On  the  part  of  Brook,  it  was  alleged,  <'  that  not* 
<<  withstanding  he,  Owen^  never  lived  in  the  parish 
<*  of  Saint  Michael  Royal,  he  was  a  partner  in  the 

sitt  Ml  *  After  the  aigument  on  the  act  on  petition,  an  affidavit  was 

-exhibited  on  behalf  of  Mr.  Langsiant  stating  that  be  had  been 
appointed  High  Sheri£P  of  Oxfordshire.  The  King's  Advocate  ob« 
.  served,  that  Mr.  Langston  had  been  invested  with  this  office  only 
since  the  beginning  of  February ,  which  was  long  after  the  insti- 
tution of  this  suit ;  he  therefore  prayed  the  Court  to  'pronounce . 
him  liable  to  serve  the  office  of  Churchwarden.  The  Court  said, 
that  this  was  a  mere  civil  proceeding,  calling  upon  Mr.  LangsUm 
to  serve  a  parochial  office,  and  that  It  therefore  could  not  but 
think,  that  his  being  invested  with  the  custody  of  a  County  by 
the  Kinged  writ,  would  exonerate  him.*wpienty  dismiss^, 
t  Brook  v.Oweih  1717. 

9  "  house 
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"  house  of  Edmonds^  a  sugar  baker,    and  held  STtrnKioji ». 
^  a  lease  of  a  warehouse  and  workhouse  for  the  _ 


>k«tfi 


it 

€t 


"  purposes  of  his  trade ;  that,  upon  the  choice  of  ^^  ^^'  i««*- 
*<  a  Lecturer,  he  lately  had  voted  separately  from 
**  his  partner,  and  lastly,  that,  in  Londqrij  it  was 
•♦  customary  for  persons  to  serve  the  office  of 
'<  Churchwarden  in  the  parish  \  in  which  their 
"  house  of  trade  stands.*'  To  which  Owen  re- 
plied^ '^  that  he  did  hold  part  of  a  lease  of  some 
<<  premises ;  but  that,  by  a  separate  instrument, 
<<  the  dwelling  house  was  assigned  to  the  use 
of  the  other  partner;  that,  with  respect  to 
voting,  he  was  in  the  church ;  and,  standing 
amongst  other  persons,  wais  accidentally  reckoned, 
*'  though  his  vote  could  not  have  been  admitted, 
•*  if  there  had  been  a  scrutiny  demanded/' 

The  cause  came  on  for  hearing  upon  the  act;  and 
it  must  have  been  considered  on  the  principal  cir- 
cumstance 9tated  in  it,  and  not  on  the  presence  of 
Owen  in  the  church,  and  voting  at  the  choice  of  a 
lecturer:  for  an  erroneous  claim  cannot  make 
eligible  a  person,  who  had  no  right  to  vote.  The 
judgment,  therefore,  could  not  have  turned  upon 
that  ground  alone.  Here  then  is  the  decision  of  the 
Judge  of  the  Arches,  as  well  as  of  the  Peculiars  ; 
fbr  Dr,  Andrews  held  both  offices.  That  judgment, 
therefore,  is  binding  on  this  Court ;  and  if  it  is 
thought  not  founded  on  law^  must  be  set  right  by 
the  superior  court*;  If  Mv.  Lcmgston  had  not  been 

exonerated 

*  This  sentence  was  accordingly  brought  before  the  Court  of  i9th/«iieiB05« 
Arehe8,-<->on  appeal,— -when  Sir  WQJitm  Wpme^  in  the  course  of 
his  Judgment,  referred  to  other  authoritiea  to  the  aame  eliect ;  ob- 
serving on  the  form  in  which  the  appeal  Mraa  brought,  as  being 
only  from  the  decree  of  costs,  and  for  the  pnrpose  of  estahlishingf 
the  principle  of  Zoto,  said, — I  have  no  objection  to  state  my 
opinion  upon  it,  though  I  do  not  think  it  would  have  the  binding 

eflbct 
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stkphekiom  w.  exonerated    by   his   appointment    as    Sheriff  of 

**  '  °  '    Oj^ordshirCy  I  sh9uld  have  decreed  that  he  was 

iothi%6, 1804.  bound  to  serve  the  office  assigned  to  him  by  the 

parish.  The  suit  has  been  properly  brought,  and 
the  Churchwardens  are  entitled  to  their  expencesr. 
I  understand,  from  those  who  are  well  acquainted 
with  the  customs  of  the  city  of  Londorif  that  persons 

are 


effect  of  complete  authority,  from  the  way  in  which  this  appeal 
has  been  conducted. 

Here  is  a  banker,  at  the  head  of  a  company  of  bankers,  in  a 
parish  in  the  city  of  XfOm2oYi-7-occupying  a  house  in  which  tlie  busi- 
ness is  carried  on ;  and  where  Mr.  Langston  regularly  attends :  But 
he  says,  '*  that  l^e  has  a  bouse  in  the  country,  and  one  also,  in 
*'  another  part  of  the  town,  where  he  takes  his  meals  and  sleeps.*" 
He  is  at  this  house  however  in  the  city  for  business,  and  pays  paro- 
chial taxes.   Can  it  then  be  said,  that  he  shall  not  be  liable  to  serve 
burdensome  parochial  offices  ?    It  would  be  hard  indeed  on  the  ' 
other  parishioners,  if  he  were  exempted  merely  because,  for  his 
own  convenience  or  amusement,  he  has  a  house  elsewhere. — 
What  has  been  alleged  in  objection  to  this  ?  *'  That  the  office  of 
^*  Churchwarden  is  an  office  which  requires  personal  attendaooe ; 
^'  that  th^  Churchwarden  manages  the  concerns  of  the  parish,  is 
"  overseer,  &c."   I  do  not  however  see  why  he  cannot  manage  the 
temporal  concerns  of  this  office,  as  well  as  his  own  business,  or 
why  he  cannot  conveniently  attend  service  in  the  Church  on 
Sundays,    There  are  many  persons  who  attend  business  six  days 
in  thfs  week,  and  go  into  the  country  for  the  Sunday  ;  and  if  they 
should  be  chosen  Churchwardens,  and  think  that  the  duty  of  their 
oath  calls  upon  them  to  attend  the  service  of  the  Church,  in  the 
parish  where  they  have  been  elected,  they  can  attend  as  conve* 
niently  on  that  day,  as  they  do  on  the  others  for  their  own  affairs. 
In  «tddition  to  the  case,  which  has  been  cited,  I  will  mention 
also  the  case  of  Ford  v.  Chauncy  (a),  which  was  a  well  ark,ued  case, 
in  which  it  appeared  that  the  party  exercised  the  trade  of  linen 
draper-— the  father  occupied  the  house  and  kept  it — the  son  lived 
as  boarder  with  the  &ther,  and  was  a  partner, — the  rent  was  paid 
out  of  the  profits  of  the  business  :  The  son  was  chosen  Church- 
warden, and  the  Court  held,  that  though  he  woukL  not  have 
been  liable  as  an  inmate,  he  was  as  a  partner. 

(«^  J7l$.    Archdeaconry  of  Zofiilm. 

In 
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'are  eligible  to  civil  offices,  who  are  not  personally  stephkhson  v. 
resident  in  the  parish,  but  are  partners  of  a  house      ^^^^°^' 
of  trade  situate  within  it.     On  the  authority  to  lotiiFeb.  i804. 
which  I  have  referred,  this  must  be  understood  to 
be  the  rule  in  future ;  and  if  it  is  proper  to  be 
reversed,   must,   as  I   have  before  observed,  be 
reversed  elsewhere  by  a  superior  court. 

In  Bolton  and  Gill  v.  Zachary  and  Stevens  (a),  Zachary  and 
Stevens  were  elected  Churchwardens. — Zoe^r^  pleaded  ''that  he 
**  was  an  inhabitant  of  another  parish  in  London*'  —  Steves,  set 
forth,  **  that  he  was  of  the  parish  of  CambertoeU^  and  therefore  that 
**' neither  of  them  were  of  the  parish,  for  which  they  had  been 
'*  chosen ;  that,  in  their  house  of  trade,  as  silkmen,  a  servant 
'*  only  slept."  They  were  both  however  held  liable.  In  a  note 
of  that  decision  by  Dr.  Paul,  it  is  said  to  be  a  similar  judgment 
to  one  given  in  Cook  v.  Sir  John  Ferrars,  in  1 733  ;  but  of  which  - 
there  is  no  further  mention :  Thev  seem  to  be  concurrent  cases. 

In  the  case  of  Gikhrist  v.  Bracebridge  (6),  the  party  was  serv- 
ing a  parodiial  office  in  another  parish  in  London.  This  was  a 
very  strong  circumstance,  as  much  perhaps  as  if  he  was  Church- 
warden there ;  and  no  Court  would  say,  that  the  same  person 
should  serve  the  same  office  in  two  places  at  once. 

These  then  are  the  cases  which  occur  to  me  as  bearing  upon  the 
present  question.  In  the  course  of  the  argument  upon  the  case 
now  before  the  Court,  the  statute  respecting  constables  (c)  was 
alluded  to,  and  some  analogy  has  been  attempted  to  be  drawn  from 
that  office,  to  shew  that  personal  duties  cannot  be  imposed,  when 
there  is  not  personal  residence ;  and  that  a  new  constable  is 
chosen,  when  the  one,  who  has  been  appointed,  goes  out  of  the 
parish.  So  far  indeed  the  analogy  is  correct,  that  if  a  Church- 
warden quits  the  parish  where  he  is  serving,  his  place  must  be 
supplied.  But  this  is  not  such  a  case.  On  the  consideration  of 
all  the  authorities,  which  seem  one  way,  I  should  be  of  the  same 
opinion  with  the  Judge  of  the  Consistory,  if  the  cause  had  come 
before  me,  on  the  question  of  eligibility ;  but  it  has  not  been  so 
brought.  I  therefore  affirm  that  part  of  the  sentence  "  condemn- 
**  ing  Mr.  Langston  in  costs.** 

(a)  1748.  •     (6)  Commisstiry  of  Zon don,  17  "'6. 

-  (c)  13  &  14  Oh. 9.  c.  13.  S.I 5. 
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Office  of  the 
Judge  against 
parties  living  in 
incettuoas  coha- 
bitation. 

Separation. 
Penance.    , 


The  Office  of  the  Judge  pRoifOTED  by 
BURGESS  V.  BURGESS. 

4]ttj^.  1804.  T'HIS  was  a  suit  of  Office,  promoted  by  John 

Burgess^  the  nephew,  against  William  Burgess^ 
for  incest^  by  reason  of  cohabitation  with  his  niece, 
Ann  Lyde. — The  articles  set  forth  their  genea- 
logy, and  that  they  had  lived  and  cohabited  toge- 
theri  as  man  and  wife,  for  several  years. 
•  » 

JUDOHENT. 

Sir  William  Scott — This  is  a  cause  of  Office  pro- 
moted by  John  Burgess  against  William  Burgess, 
for  an  incestuous  cohabitation  with  Ann  Lyde^  his 
niece.  —  The  first  point  to  be  established  is  the 
cohabitation  of  the  parties.  It  is  not  denied  that 
tbey  live  together  in  the  same  house,  and  that  she 
has  assumed  and  bears  his  name,  while  her  own 
original  name  is  not  concealed ;  but  whether  they 
live  together  upon  the  footing  of  uncle  and  niece, 
or  husband  and  wife,  is  the  principal  question  to  be 
decided ;  and  the  nature  of  their  cohabitation  is, 
I  think,  sufficiently  explained  by  the  evidence  of 
<Mie  of  the  witnesses.  Mary  Etches  says,  '^  that, 
^^  on  the  84th  Dec.  1800,  she  went  to  live,  as  ser- 
^  vant,  with  Mr.  and  Mrs.  Burgess,  who,  at  such 
"  time,  resided  at  No.  27,  Great  Portland  Streetf 
*^X):c/brd  Road.'* — It  is  proved,  by  several  wit- 
nesses, that  these  parties  went  there  to  reside  in 
179^9  and  that  they  have  continued  there  from  that 
time  to  the  present ;  there  cannot,  therefore,  be 
any  doubt  of  the  identity  of  these  persons.  —  The 

same 
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same  witness  goes  on  to  say,  "  that  she  continued    B'jroms  ». 
•*  m  their  service  one  week ;  that,  m  the  apart- 


u 
ft 

<t 

€< 


*«  meats,  occupied  by  Mr.  and  Mrs.  Burgess,  there  «i«^<*- 1804. 
were  only  two  beds,  the  one  which  the  deponent 
slept  in,  and  the  other  for  her  master  and  mistress; 
and  that  they  lived  and  cohabited  together,  as 
**  lawful  husband  and  wife,  and  owned  and  ac* 
knowledged  each  other  as  such ;  and  that  the 
deponent,  whilst  in  their  service,  never  saw  them 
actually  in  bed  together,  but  she  has  at  two  or 
three  times,  whilst  warming  the  bed,  seen  the  said 
Mr.  and  Mrs.  Burgess  undressing  by  the  side  of 
it  J   and,  in  the   morning,   there  were  evident 
signs  of  two  persons  having  slept  in  the  said 
*'  bed :  she  therefore  does  verily,  and  in  her  con- 
science^ believe,  that  they,   during  that  week, 
occupied  one  and  the  same  bed.** 
There  are  other  witnesses,  who  speak  to  circum- 
stances  which  strongly  support  this  account  of  the 
cohabitation.    Sarah  Fletcher  says,  **  that,  about 
^  four  or  five  years  ago,  she  heard  William  Burgess 
"  declare  he  was  married  to  her  sister  Ann  Lt/de  ; 
**  and  that  she  was  present  when  Ann  Lt/de  was,  by 
••  a  visiting  acquaintance,   called  Mrs.  Burgess.'^ 
It  is  true,  that  tiiis  witness  says,  "  she  does  not  be- 
**  lieve  that  the  parties  cohabited  together ;"  but 
she  is  evidently  desirous  of  putting  a  favourable 
construction  upon  it.     Tliere  is  another  witness, 
Ann  Lewis,  who  says,  *•  that  one  morning,  about 
two  years  ago,  William  Burgess  called  at  the 
deponent's  house  for  some  taxes  for  the  parish, 
when  the  deponent  inquired  of  him  how  Mrs. 
^*  Lyde  did  ?  He  replied,  she  was  no  longer  Mrs. 
••  Lyde,  but  Mrs.  SUrgess.'^    Mr.  George  Burgess, 
and  Mr.  Hugh  Burgess  the  younger,  both  speak  to 

c  c  con- 
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Burg  ess  v.     conversatioQs  which  strongly  mark  the  same  miefj 
course*    Mr,  Hugh  Burgess,  a  gentleman  in  an 


%uiFeb4 1804.  advanced  stage  of  life,  to  whose  testimony  I  give 

great  credit*  says,  "  that  having  reason  to  believe 
*^  there  was  an  incestuous  connection  between  his 
<<  brother  and  his.  niece,  he  discontinued  his  ac* 
<'  quaintance  with  them,  and  did  not  visit  his  bro* 
*^  ther  for  some  years ;  but  hearing  he  was  danger- 
**  ously  ill,  and  wishing  to  fulfil  the  office  of  a 
^*  brother,  he  went  to  see  him.'*  Mr.  George  Bw* 
gess  says,  *^  he  went,  by  the  desire  of  the  Promoter 
*^  in  this  cause,  to  WiUiam  Burgess  at  his  residence 
**  in  Great  Portland  Street,  fbr  the  purpose  of 
*^  talking  with  him,  on  the  impropriety  of  his  con- 
*^  duct,  and  that  he  expostulated  with  him  upon  the 
"  indecency  in  which  his  sister  and  he  were  living/'  • 
Of  the  nature  of  this  cohabitation,  I  tliink,  that, 
on  this  evidence,  no  doubt  can  be  entertained. 

The  prosecution  is  commenced  for  a  two-fold 
purpose,  one  civil,  as  to  the  interests  of  the  party 
promoting,  the  other  penal,  to  compel  tbe  abate- 
ment of  a  nuisance  extremely  offensive  to  the  laws 
and  manners  of  society.  It  is  of  great  importance, 
that  such  an  improper  intercourse  should  not  be  al- 
lowed4:9  grow  out  of  the  relations  of  persons  closely 
connected  by  blood:  It  would  tend  to  endless 
confusion,  and  the  sanctity  of  private  life  would 
be  polluted,  and  the  proper  freedom  of  intercourse 
in  families  woulj^  be  destroyed,  if  such  practices 
were  not  discountensmced  in  the  strongest  man- 
ner. Sometifiing  b^  .been  said  upon  the  motives 
which  may  have  led  to.  this  prosecution ;  it  is  not, 
however,  very  material  ;t^  inquire  into  them,  since 
a  man  may  bring  a  proper  suit  on  motives  that 
tnight  not  be  commended,  'and  the  Public  have  an 

9  interest 
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interest  in  such  prosecution :  I  see  nothingi  however,    Bjiotit ». 

t  1  •  t  .       1  .  BVROEJS, 

in  the  general  nature^  or  in  the  particular  circum-        - 

stances  of  this  case,  which  justly  attributes  any  «i««f^.  »so4. 
imputation  to  the  party  who  promotes  this  suit  -^ 
That  his  uncle  should  live  in  this  manner,  might 
operate  as  a  stigma  upon  the  family  generally; 
and  what  the  promoter  has  avowed  honestly  is, 
that  it  may  affect  himself  in  procuring  a  main- 
tenance by  the  practice  of  his  profession.  In  the 
terms,  also,  which  have  been  proposed  for  putting 
an  end  to  this  suit,  I  see  nothing  but  a  fair  solici- 
tude to  have  the  nuisance  removed :  there  is  no 
attempt  at  an  extortion  of  money ;  and  the  de- 
claration of  one  of  the  witnesses,  that  he  offered 
to  drop  the  suit  for  a  money  consideration,  would 
not  avail,  even  if  it  were  brought  home  to  him, 
which  I  think  it  is  not,  by  any  credible  evidence* 
The  family  feelings,  which  would  naturally  dwell 
in  the  mind  of  Mr.  Hugh  Burgess  the  elder,  are 
sufficient  to  call  the  attention  of  the  Court  to  such 
intercourse  subsisting  between  the  parties.  Lay- 
ing, however,  these  considerations  aside,  I  shall 
proceed  to  inquire  farther  into  the  particular  fea- 
tures of  this  case. 

The  nature  of  the  cohabitation  is  proved ;  and  the 
great  fact  of  the  case  then  is,  whether  tVilUam 
BurgesSf  the  party  proceeded  against,  is  or  is  not 
the  legitimate  son  of  WilUam  and  Joan  Burgess^ 
from  whom  Arm  Lyde  is  undoubtedly  descended. 
No  register  of  baptism  is  produced ;  and  it  is  said, 
that  this  being  a  criminal  charge,  it  cannot  be 
proved  by  circumstantial  evidence,  and  that  this 
wa&t  of  a  register  is  a  fatal  defect.  If  that  be  true, 
that  it  cannot  be  proved  by  circuQistantial  evidenpe, 
it  is  perfectly  unlike  all  other  criminal  cases.  The 
highest  crimes  are  so  substantiated.     The  register, 

c  c  2  eveh 
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BuROE88>.     e^en  if  it  Wki  prodiiced,  is  only  citbumslitniki 
evidericfe ;  for  it  cohteiins  hotKiiig  bat  the  recorded 
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oalled  for,  it  should  bie  remembered;  tiiat  the^  are 
not  necessary  to  J)rove  the  general  ptihciples  of 
law,  but  the  eicepltions  to  them.  I  am  therefore  of 
opinion,  that  the  absetice  of  proof,  by  the  rfegister, 
is  not  a  fatal  defect. 

There  is  a  grbat  body  of  evidence,  both  of  the 
positive  and  negativte  kind,  to  shew  that  he  wi^  the 
son  of  WilUam  and  Joan  Burgess :  a  liamb^r  of  wit- 
nesses have  been  examined  on  the  allegation,  giveii 
in  by  the  promoter ;  and  certainly  it  is  no  smaill  re- 
commendation to  the  evidence,  that  it  cHlfeily  conies 
out  of  his  own  family ;  and  that  some  of  the  witnesses 
have  known  him  from  his  earliest  infancy.  To  B^^ 
sure,  it  is  impossible  to  have  stronger  affirmative 
evidence,  or  to  entertain  a  moment's  doubt,  that 
this  man  was  the  son  of  the  pei^on^,  who  are  de- 
scribed as  his  parents.  The  evidence  is  all  in  one 
cdnstant  tenor  —  hid  education  in  feirly  life  —  the 
acknowledgnieiits  of  patents,— brothers  and  slsterk 
— at  all  periods  of  his  life,  are  s|)oken  to;  and  thfere 
^  is  not  an  occurrence  which  bears  a  ditferent  aspect : 

he  de'scrlbieis  hlHi^elf  as  their  son,  he  is  tt'eated  as 
their  son,  and  there  l§  nothing  of  surmise,  proceed- 
ing either  from  himself  or  them,  that  he  was  othfer- 
wise  considered.  Mr.  Ht^h  Biirgess^  who  ik  his 
younger  brother,  and  who  was  domesticated  with 
him  at  an  early  period,  and  who,  if  there  had  been 
any  doubt  in  the  family,  must  'have  known  it, 
speaks  to  the  full  acknowledgineto  of  his  pareidfe : 
as  do  all  the  other  members  of  the  family.  He 
shews  no  animosity  towards  his  brother,  arid  ihust, 
theTefore,  be  considered  as  a  krong  Vitriess  b?  this 
fact. 

The 
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TJ^e  cBse,  howevejT,  does  not  rest  entirely  upo^     ^***"'  *' 
this  positive  evidence :  There  are  some  circum-        ^ 
stances  of  a  nature  merely  negative,  which  would  «««^«*-iw4- 
weiffh  considerably  with  me,  if  they  were  wanted. 
An  allejgat^on  has  been  given  in  \fy  the  party,  for 
the  purpose, of*  establishing  that  he  is  if^ot  the  son  c^ 
William  and  Joan  Burgess.     If  he  is  not  the  son 
pf  those  persons,  in  whose  family  jhe  resided  frqm 
the   earliest  period,  and  under  whose   care  and 
management  he   is  brought   up,   the  first   thing 
which  the   Court   expects  is,  th^t  it  should  l^e 
distinctly  alleged  whose  son  he  really  is.     Biit 
there  is  no  such  avermei^ti     It  only  ventures  to 
fillege,  "  that,  on  several  Occasions,   Wiliiam  and       ' 
Joan  Burgess  declared  him  to  be  the  illegitimate^ 
son  of  s&me  other  person,  and  that  he  was  ^o 
reputed."     It  does  not  aver  that  he  was  so.     Jt 
then  pleads,   "  that  there  was   a  person   in  tl^e 
"  neighbourhood  of  the  nfime  of  Trotf     \t  do^s 
i^ot  say^he  w?is  his  issue,  but  pf  some  person  of  l;lVqtt 
family,  although  that  person  ney^r  appears  to  hav,e 
existed.     Noir  do  I  see  any  allusion  inade  to  the 
supposed  mother  of  the  party.;    and  if  he  w^s 
illegitimate,  his  mother   is  as   capable  of  b^mg 
pointed^  out  as  the  father.  JEyery  body  knows,  tha£ 
in  2^n  obscure  parish,  if  an  illegitimate  child  comes 
into  the  world,  it  is  always  pointed  out,  and  is  a 
tiling  eagerly  caught  up  and  prpclaimed,  to  what 
mother  that  child  belongs.     There  is,  however,  no 
sugges^iqn  pf  that  kind ;  —  here  neither  father  or  , 

mother  are  assigned  to  .this  person;  who,  all  at  oncejt 
is  fpund  in  the  family  of  fVilliam  and  Joan  Burgess, 
without  j^ny  reference  to  his  bii^h. 

Several  wittfesses  have  be^P  ex^ajmined,   upit^ 
interr9jga|;pr|es,  as  tp  i^s  jgoixig  by  the. name  .pf 

cc  3 Trott^ 
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MwMEBtv.    Xrott^  but  none  of  his  family  are  among  thcm# 
BunoMs.     ^j^^  Examiner,  who  has  taken  this  evidence  very 


<ii^t  Feb.  \BQ4.  carefully,  had  the  same  general  interrogatories  to 

put  to  Mr.  Hu^h  Burgess  ;  but  he  appears  to  have 
been  directed  to  withhold  these  particular  ones 
from  him,  who,  indeed  was  the  most  likely  person 
to  have  given  an  account  of  this  material  circum- 
stance.   This  alone  is  enough  to  satisfy  the  Court, 
that  the  party   distrusts  the  honesty  of  his  own 
plea.     Up  to  the  age  of  seventy-five,  this  person 
has  always  conductefl  himself  as  the  son  of  WHUant 
and  Joan  Bttrgess ;  if  it  was  otherwise,  on  the 
remonstrance  made  to  him  by  the  brother  of  the 
promoter  of  this  suit,  would  he  not  have  replied, 
•*  I  stand  in  no  such  relation,  in  point  of  consangui- 
"  nity,  for  I  was  introduced  into  the  family,  and 
*<  you  know  my  name  is  TrottJ'    But  there  is  no 
suggestion,  on  his  part,  that  he  was  not  a  mem- 
ber of  the  family, — he  merely  says  **  he  had 
*«  treated  her  as  his  wife,  and  would  continue  to 
**  do  it."    Wouid'  he  not  rather  have  taken  that 
opportunity  to  justify  himself  from  the  accusation? 
On  this  affirmative,  as  well  as  negative  evidence, 
it  is  impossible  not  to  construct  a  perfect  convic- 
tion, or  to  raise  any  doubt,  that  this  man  is  the  son 
of  the  parents  alleged,  and  that  he  is  the  uncle  of 
Ann  Lyde. 

The  counter-allegation  assigns  him  no  parent ; 
but  there  are  three  grounds  on  which  it  rests  the 
case :  first,  that  there  is  no  register  of  his  bap- 
tism. This,  though  it,  certainly,  is  not  a  .fatal  ob- 
jection to  the  proof  of  legitimacy,  is  an  objection, 
and  requires  to  be  helped  out  by  some  kind  oi 
subsidiary  evidence.  The  Court,  however,  will 
epnsider,  that,  in  former  times,  registers  were,  in 

different 
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different  parts  of  the  kingdom,  kept  with  different    ^3*"",''* 
degrees  of  accuracy ;  and  that  this  is  particularly      .  ,,, 
alleged  to  have  been  carelessly  kept)  there  being  aisti='«*.i«)* 
tin  instance  of  inaccuracy  as  to  this  very  family, 

'  in  the  omission  of  another  child,  Jomcy  whos^  le- 
gitimacy is  not  doubted. 

The  secohd  objection  is,  that,  in  the  early  part 
of  his  life,  he  went  by  the  name  of  hittle  Trott^ 
while  he  lived  with  his  father  and  mother ;  that 
he  afterwards  went  to  live  with  his  uncle,  Rodd^ 
to  learn  farming,  but  being  dissatisfied,  he  re- 
turned to  his  father's  house,  when  he  was  about 
the  age  of  fifteen.  At  this  period  of  his  life,  there 
does  appear  to  be  evidence  that  he  was  familiarly 
called,  among  his  play-fellows,  by  the  name  of 
Trottj  a  name  that  generally  appears  in  conjunction 
with  the  epithet  of  Little.  The  witnesses,  how- 
ever, do  not  venture  to  draw  the  inference,  that 
he  was  the  son  of  a  person  of  that  name.  Nick- 
names are  easily  acquired  among  boys,  and  it  is 
Emitted,  that  he  was  not  held  to  be  the  reputed 
'son  of  any  Mr.  2Vo//.  One  witness,  an  old 
-woman,  says,  '*  she  heard  the  mother  once  call 
^*  him  a  bastard ;"  and  it  appears  he  had,  at  that 
time,  been  under  the  chastisement  of  his  father ; 
and  that  Joan  Burgess  was  heard  to  declare, 
"  that  unless  he  was  taken  out  of  the  way,  she 
^*  was  sure  William  Burgess  would  do  that  bastard 
"  an  injury.**  This  witness,  it  must  be  observed, 
iB  above  seventy*  years  of  age,  and  is  bold  enough 
to  speak  to  what  happened  when  she  was  only  six 
years  old^  which  is  deposing  in  a  manner  that  can- 
not much  be  depended  upon.  The  word  bastard 
is  oftien  used^  in  the  language  of  common  people, 

.  not  very  discriminately,  and  is  applied  without 

CC4  meaning 
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BoRGEfs  0.     xneaning  that  a  child  is  iUegkiinate,  aad  it  is  clear, 
BvRosss.      tjj^g^^  |-i^j3  party  had  no  connexion  with  any  person 

aist/<*.i804-  of  the  name  of  Trott.    It  must  also  be  considered, 

I  think,  that  the  name  was  only  one,  which  he  had 
acquired  among  the  children  of  the  parish. 

The  third  ground  is,  that  he  was  treated  di&r* 
ently  from  the  other  children.  This  is  also  sup- 
ported only  by  several  old  women,  who  differ  very 
much  from  each  other  in  their  iiepresentations. 
Some  say  the  father  was  a  very  religious  and  mQral 
man ;  others,  that  he  treated  this  child  with  great 
severity.  This  evidence  is  much  weakened  by 
the  want  of  consistency  \  and  what  weighs  nuMSt 
strongly  is,  that  Mr.  HiLgh  Burgess^  the  brother^ 
positively  denies  this  assertion  of  partiality ;  and 
d^oses,  that  he  was  treated  as  tJie  rest  of  the 
children  in  the  family  J  One  distinction  do^ 
appear,  —  that  be  had  not  the  same  benefit  of 
schooling  with  the  otlier  children,  and  that  is,  in 
some  degree,  accounted  for,  as  he  had  been  ab- 
sent with  his  uncle,  during  the  greatest  part  of 
the  period,  in  which  the  other  brandbes  of  the 
family  received  their  education.  What  does  aU 
this  come  to?  that  he  had  been  treated  with 
some  harshness  by  his  father,  whom  he  had  ob- 
structed in  his  views  of  settling  him  in  iife. 
Upon  the  whole  view  of  the  case,  I  find  it  im- 
possible  to  entertain  a  doubt;  the  proof  of 
legitimacy  stands  clear  of  any  objections  to  which 
the  Court  can  attend.  A  surmise  to  the  contrary 
was  never  set  up  till  this  suit  was  brought :  It  w«$ 
an  after-thought  of  the  party. 

The  consanguinity,  then,  being  established  by 
full  evidence,  the  sole  question  that  repiains  k^ 
what  is  to  be  the  result  of  these  facts>  and  pf  :thf 

criminal 


CONSISTORY  COURT  OF  LONDON.  ^3 

criminal  cohabitation,  proyed  between  this  person     bdmbm  h. 
and  his  niece  ?   In  considering  that,  I  must  look  _miL^ 


a  little  to  the  situation  of  the  man,  who  is  of  a  aut/^ed.  iso*. 
very  advanced  age.  Tlie  principal  effect  of  this  pro- 
secution is  not  so  much  penal  as  remedial ;  and  the 
usual  punishment  ,for  such  an  offence,  is  that  of 
public  penance.     In  the  older  canons*,    which,* 
perhaps,  can  hardly  be  considered  as  carrying  with 
them  all  their  ^rst  authority  sl  ^plennis  pcmitentia 
is  enjoined  before  the  Bishop    of   the  Diocese. 
This,  however,  as  I  have  just  reoEi^rked,  is  now 
fKi^^iied  down.     Attending  then  te  what^  I  think, 
is  the  NOiost  mateoroal  point,  the  removing  of  such  a 
scandal )  and  looking  to  the  age  and  infirmity  of 
tjie  party,,  and  what  might  be  the  consequence  of 
%adi  a  punishment :  —  the  Court  will  not  think  it 
iifeoepsary  to  inftict  t,\jLe  public  penance ;  but  con- 
demns him  in  the^0  costs  of  this  prosecution,; 
Mcompanying  this  with  the  ioj.unction,  that  the 
same  intercourse  must  not  continue^  Jbut  must  be 
iana  Jide  and  substantially  i^emoved. 

To  persons,  who  have  Uved  fis  these  persons  bave 
done,  it  will  not  be  sufficient  for  them  to  have 
8€|>arate  beds  in  the  same  house ;  but  they  must 
live,  in  future,  separate  and  apart ;  and  if  obedience 
he  not  given  to  this  order,  excommunication  and 

other  consequences  will  necessarily  follow,  t 

11  -----  —     ..     __^_^_^____.     ___^.^^^_^.^_____^^.^ 

*  Archbp.  Peckham,  A.  D.  1288.    Vid.  Gibs:  Cod.  p.  1043. 

t  In  this  case,  it  did  not  appear  that  there  had  been  «i«ar< 
fiage  cdebraled  between  the  partiea,  and  no^ucsh  ibct  was  pteaded 
bi  the  jutic)e8.  — in  the  case  of  Blackmore  and  Thorp  v.Bndar, 
Ait^es,  29th  J^prU  1816,  on  articles  for  incestuous  cohabita- 
tion between  a  ^ther-in-law,  and  the  daughter  of  his  first  wife  , 
a  marriage  was  pleaded ;  and  the  articles  prayed  the  Judge  to 
pronounce  such  marriage  null  and  void.  The  sentence  pawed  in 
that  ferm,  enjoining  ^bO'sepasatioD  and  pewnpie. 
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WAKEFIELD  v.  MACKAY,  falsely  cajluno 
•  HERSELF  WAKEFIELD. 

i7tbivbt;.i807j  'THIS  was  a  case  of  nullity  of  marriage,  brought 
suUofnuiutyof  by  the  husband^  on  the  ground  that  the  banns 
r^m  dfpdiii-  were  not  published  in  the  true  nanie,  as  required 
St^'^Z,  ty  the  26  G.  2.  c.  S3, 

aot  sustaioed  by 

JUDGMENTl 

Sir  WiUianv^cotL — This  is  a  suit,  for  the  nullity 
of  a  marriage,  instituted  by  Daniel  Wakefield^ 
Esquire,  against  Isabella^  described  in  the  libel  as 
Isabella  Mackay^  falsely  calling  herself  WakefieUU 

The  parties  were  married  in  the  Churdi  of 
St.  James ^  Cler/cenwell,  on  the  29th  of  May  1805, 
after  a  proclamation  of  banns  in  the  name  of 
Isabella  Jackson*  —  It  was  observed,  that  this  was 
not  a  new  connection,  and  it  certainly  was  not, 
tidier  with  relation  to  the  time  of  their  acquaints 
ance,  which  preceded  this  marriage,  or  to  the 
nature  and  description  of  their  intimacy* 

Mr.  BasteTt  who  was  examined,  and  who  appears 
to  be  a  fellow  student  of  Mr.  Wakefield^  at  one  of 
the  Inns  of  Court,  deposes,  upon  the  fifth  inter* 
rogatory,  "  that  he  had  understood  from  the  said 
"  Daniel  Wak^eldy  the  producent,  that  he,  the 
"  producent,  first  became  acquainted  with  the 
**  ministrant  six  or  seven  years  ago."  This  brings 
it  to  about  the  year  1 800.  —  It  appears,  that  she 
and  Mr.  Wakefield  cohabited  together  during  the 
former  and  latter  part  of  that  period,  and  that  she 
lived  with  him  un4er  the  name  of  Isabella  Lascelles^ 
Who  is  the  seducer,  and  who  is  the  seduced  in  this 

case. 
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case,  does  not  at  all  appear  by  this  evidence,  neither  WAKUfisLD  v. 

is  the  age  of  Mr.  Wakefield  disclosed  ;  but  the  wo- _^ 

man  appears  to  have  been  of  extreme  youth  at  i7Aiv«».  no?, 
this  time  —  by  the  dates  assigned,  not  more  than 
fifteen  years  of  age,  which  lays  some  ground  of 
probability,  that  she  did  not  take  the  active  lead 
in  forming  this  connection.  What  name  she  bore 
at  the  time  Mr.  Wakefield  was  introduced  to  her, 
or  under  what  circumstances  she  was  living,  does 
not  at  all  appear.  In  1809  she  took  the  name  of 
LascelleSj  Mr.  Wakefield j  at  the  same  time,  assuming 
the  same  name,  and  passing  as  Mr.  LasceUes^  the 
husband  of  Mrs.  Lascelles :  he  introduced  her,  as 
his  wife,  to  a  boarding  school,  where  he  visited 
lier,  he  passing  under  that  name.  In  180S  she 
took  the  name  of  Thorpe  —  the  manner  in  which 
that  was  done,  is  thus  described  in  her  answers, 
"  that,  upon  going  to  Salisbury  and  other  places 
*'  in  the  character  of  an  actress,  Mr.  Wakefield 
"  tendered  to  her  a  list  of  names  for  her  acceptaqce, 
^'  recommending  the  name  of  Baddeley  ;  that  she 
"  disapproved  of  that  name^  and  chose,  in  pre^ 
*«  ference,  the  name  of  Thorpe.  In  1804  she  re* 
"turned  to  London  —  they  then  cohabited  to- 
"  gether  j  he  under  the  name  of  Mr.  Thorpe^  and 
"  she  under  the  name  of  Mrs.  Thorpe  ;  he  taking 
a  house,  and  keeping  a  house,  paying  bills,  and 
carrying  on  other  transactions  in  that  nai&e.'' 
In  the  month  of  September  in  that  year,  a 'Roman 
Catholic  marriage  was  celebrated  between  them, 
and  she  assumed  his  proper  name  of  Wak^ld 
with  his  full  approbation  and  consent.  After  this 
ceremony,  solemnly  tliough  not  validly  performed, 
she  attracted  the  afiections  of  this  witness,  Mr.  * 
JSaster.    He,  admits^  upon  an  interrogatory,  "  that 

*^  after 
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Wf  KPwetD  »•  ."  after  the  said  jqianiage^  according  to  the  rites  of 

[   "  the  B'Oizian  CathoUc  Ctiurch,  he  himself  mad^ 

i7ih>rw.i807.  *i  professions  of  love  ajid  afiection  to  the  mini-  , 

'^  stranty  and  endeavoured  to  prevai][  upon  her  tp 
f*  leave  Mn  Wakefield^  and  marry  him,  the  Re- 
^'  spondent ;  apd^  in  or  about  tjfcie  flaonth  of  4p^ 
**  1^05,  he  c^sied  banns  to  be  published,  in  the 
"  Paif^  Church  of  Iver^  for  the  marriage  of  him- 
''  Afilf  with  the  said  Isabella  Jf^afc^ld,  by  tl^e 
'^  na^ve  of  Isabella  Jacksm** 

X^s^t  this  ofFer^  on  the  part  of  ^r.  Baster,  wi^ 
{Mrpdviced  by  any  effoi;t  of  her  own,  is,  I  think,  re- 
pelled by  the  accQunt  which  I^r.  Baster  gives^  — 
'Vth^t  he  was  the  person  ^ho  endeavoured  to 
"  preyfiil  upon  hqr."  }^e  describe^;  hex  as  a  wo- 
jnan  of  an  engaging  persQ]|;i  and  interesting  man* 
^&r^.  The  only  unfair  pr^otice  in^uted  to  her 
^  tJt^at  she  fcai^dulently  coijcealed  the  circuin* 
>^tajace  of  her  birth  and  parentage,  and  pretended 
a.cg|i>^QCtiOn  with  divers  noble  and  illustrious  fi^ 
^Oiilies.  To  that  fact  Mr.  Baster  is  the  only  wit- 
ness, and  he  proves,  *'  that  she  did  state  herself 
"tp  be  the  daughter  of  the  Honourable  Mn. 
^Sqn^ord^  and  that  she  was  connected  with  th^ 
Ms^quis  of  Thomondt  and  other  considerabJlc 
«  persons.''  That  this  was  done  for  the  purposiie 
of  effecting  any  marriage,  or  the  particular  mar- 
riage upon  which  I  have  now  to  dedde^  doe^  not 
appear.  It  might  be  the  gratification  of  an  idle 
vanity,  the  purchase  of  a  litUe  present  iqpportance, 
.(^ong  the  persons  with  whom  she  was  living;  and 
ijiot  at  all  with  any  view  to  the. effectuating  of  any 
marriage  ;  fpr,  upon  the  whole  of  the  evidence,  / 
3?e  no  anxiety. qn  ^er  part  to  procure  the  ip^- 
ri^fi :  ,3he  had  been  content  to  live  jupon  la.^er 

terms 
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terms  witt  Mr.  tVdtcefidd.      Mr.  hds^*i  admis-  wakbi ittD  t. 
iioni   upon  the  eighth  interrogatory,   proves,    I  ____^ 
tUiik,  that  her  ambition  was  not  veiy  active  in  nth  iv#».  1007 . 
J)f6curing  this  marriage ;  for  he  answers,  "that 
**  he  believesf  Mr.  Wakefield  frequently  entreated, 
**  and  endeavoured  to  prevail  upon  the  ministrarit 
"  to  consent  to  be  married  to  him,  and  that  it  was 
"  in  consequence   of  such  entreaties  they  were 
"  afterwards  married  to  each  other  ;"  and  when 
she  is  married,  slie  does  not  use  the  name  of  Sand- 
fordy  who^e  daughter  she  had  represented  herself 
to  be,  but  the  nariie  of  Jackson. 

I  see  no  reason,  therefore,  to  think  that  this 
fraud  was  practised  with  the  intefation  imputed  in 
the  libel  —  "  that  she  falsely  pretended  that  h«r 
"  real  name  was  Jadksony  and  f  nat  sl}e  was  related 
^^  to  divers  lioble  and  illustrious  fSmilies,  and  to  a 
"  person  who  had  married  an  opuleiit  tV\sst  India 
"  planter,  of  the  name  of  WeUs^  stated  to  be  hei: 
•*  aunt ;  and  that  she,  having  coinpletely  gained 

the  affections,  prevailed  upon  the  isaid  Darnel 

Wakefield  to  consent  to  be  married  to  her,  diid 
^^  she  accordingly  was  so  married."  'the  repre-  ' 
s^htation  being,  that,  on  the  contraiy,  it  was  he  Who 
endeavoured  to  prevail  iipbn  her,  and  that  &hfe 
consented  to  this  marriage  in  consequencie  df  his 
solicitation. 

I  see  ho  reason  to  think  that  this  fraud  had  that 
elFect  upon  Mr.  Wakefield  ;  because,  ftbm  his  an- 
swers, I  collect  it  to  have  been  his  gehefal  p'6ir- 
suasion,  that  she  was  the  daughter  of  this  perlSDn, 
*-^ the  same  as  she  is  described  to  have  been  in  Ifli'e  . 
l!bel.  But  taking  the  fact  to  be  otherwise,  that  a 
fraud  had  been  practised  with  this  view,  and  that 
it  had  been  successful,—- that  Mr.  Wakefield  had 

'  been 
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WAKErisLD  V.  iieen  captivated  by  this  pedigree,  which  she  had 
•  ^  assumed  to  herself,— still  that  will  hot,  in  the  least, 

17th  iviw.  1807.  of  itself,  affect  the  validity  of  this  marriage.   Error 

about  the  fortune  or  family  of  the  individual, 
though  produced  by  disingenuous  representations, 
do  not  at  all  affect  the  validity  of  the  marriage. 
A  man,  who  means  to  act  upon  such  representa- 
tions, should  verify  them  by  his  own  inquiries; 
The  law  presumes  that  he  uses  due  caution  in 
a  matter,  in  which  his  happiness  for  life  is.  so  ma- 
terially involved ;  and  it  makes  no  provision/  for 
the  relief  of  a  blind  credulity,  however  it  may 
have  been  produced.  I  must,  I  think,  lay  all  that 
matter,  both  in  point  of  fact  and  in  point  of  law, 
out  of  the  question  j  and  must  consider  this  case, 
as  confined  to  the  legal  question^  arising  upon  the 
fact  of  her  being  married,  under  the  name  of  Jack- 
sofif  by  .proclamation  of  banns,  when  she  had  borne 
the  several  names  that  I  have  recited.  To  prove 
a  nullity  of  marriage,  it  must  be  shewn,  to  the 
satisfaction  of  the  Court,  that  Jackson  is  an  un- 
true name. 

The  libel  pleaded,  that  she  was  the  natural  and 
the  lawful  daughter  of  John  and  Ann  Mackcy, 
with  whom  she  is  proved  to  have  lived  much,  and 
whom  she  is  proved  to  have  treated  with  great 
filial  affection,  as  she  did  likewise  a  brother  and  a 
sister  with  much  sisterly  affection.  The  fact 
established^  however,  by  the  evidence  of  her 
mother,  and  of  two  other  persons  who  are  ex- 
amined, is  clearly  what  I  am  bound  to  take,  as 
the  r^al  fact  of  the  case  upon  this  evidence, 
—  that  she  was  the  daughter  of  Ann  Mackaj/t 
whilst  a  spinster,  under  the  original  name  ofjack^ 
son.    There  is  no  evidence  who  was  the  fkther  of 

this 
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this  child  ;  but,  at  any  rate,  she  is  not  to  be  con«  wakzwikld  9. 
sidered  as  the  natural  and  Utw/ul  daughter  of  Joim  ^'^'""''^' 
ah  d  Ann  Mackay.  1 7th  jvbv.  isor* 

It  was  said  by  the  counsel,  that  the  party,  having 
set  up  a  legitimacy,  had  no  right  to  avail  himself 
of  what  turned  out  to  be  the  fact — the  contrary 
evidence  of  illegitimacy.  I  am  of  opinion,  however, 
that  Mr.  Wakefield  has  a  right  to  use  any  evidence 
introduced  into  the  cause  by  either  party,  if  he  can 
arrive  at  the  conclusion  that  Jackson  was  not  the 
true  name  by  any  other  means,  and  that  he  has  a 
right  to  avail  himself  of  the  benefit  of  that  conclu* 
sion,  however  obtained. 

.  It  occurs  to  me,  that  there  are  three  possible 
ways  in  which  this  case  may  be  put,  on  the  one 
side  and  on  the  other.  First*  that  any  one  of 
these  names  was  a  sufficiently  true  name,  so  long 
as  she  continued  to  go  by  it  Secondly,  that  none 
of  these  names  can  be  considered  as  a  true  name  ; 
for  that  the  circumstances  of  her  birth  and  for- 
tune were  such,  that  she  never  acquired  what  the 
law  can  consider  as  a  true  name ;  and,  thirdly, 
that  only  one  of  these  several  names  can  be  deemed 
the  true  name  of  the  party,  and  that  the  Court 
is  bound  to  ascertain-  that  name,  in  order  to  de- 
termine upon  the  validity  of  this  marriage.  That 
any  one  of  these  names  is  a  sufficient  name  for  the 
purpose,  was  asserted  upon  ari  authority  entitled 
to  great  respect,  namely,  that  of  the  Master  of  the 
Rolls,  Sir  Josejfh  Jekyll^  who,  in  the  case  of' Bar- 
low w.  Bateman^y  lays  down,  certainly  in  very  un- 
equivocal terms, — that  any  one  may  take  upon 
him  what  surname,  and  as  many  surnames,  as  he 
pleases ;  and  for  the  term  during  which  he  uses 

*  3  Peere  JViUiams,  65. 
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WAKtricLD  v.  such  a  surname,  if  he  has  a  right  to  use  it,  it  i^ 
WAK«riKtD>  ^i^2Lt  cannot  be  denominated  an  untrue  name. 
17th  iVoir.  1807.  I  am  far  from  meaning  to  trench  upon  the  reve- 
rence due  to  any  assertion  of  that  great  man,  when 
I  say,  that  the  solid  grounds,  upon  which  this  pro^ 
position  of  law  is  stated,  do  not  appear  to  have 
occurred  to  him  just  at  the  moment  of  the  delivery 
of  that  judgment  —  because  the  reasons  stated  in 
that  report,  can  hardly,  I  think,  be  deemed  satis- 
factory to  produce  such  a  conclusion. 

It  is  stated  that  the  reasons  are,  first,  that  sur- 
names are  not  of  very  great  antiquity.  It  is 
pretty  well  now  established,  that  surnames  were 
fully  in  use,  even  among  the  common  people,  by 
the  reign  oi  Edward  the  second,  which  is  now 
five  hundred  years  ago,  a  pretty  reasonable  pe- 
riod for  the  establishment  of  any  legal  usage- 
It  is  likewise  observed,  that,  in  ancient  times,  the 
^  appellation  was  by  the  christian  name,  and  place 

of  habitation  —  as  Thomas  qfDaky  but  which  of 
Dale  is  of  itself  merely  a  surname,  a  heal  surname 
certiainly , — but  not  less  a  surn  ame  on  that  account ; 
for  fiurnames  were  local,  either  taken  from  places 
of  habitation,  or  descriptive  from  other  circum- 
8tances»  that  belonged  to  the  individuals,  to  dis- 
tinguish men  who  were  not  at  all  distinguished  by 
christian  nanfes :  They  are,  many  of  them,  gene- 
ral appellatives.  Christian  names  are  scattered 
about  among  the  mass  of  the  people,  with 
such  profusion,  that  convey  little  or  no  distinc- 
tion, and  the  very  introduction  of  the  surname 
was  to  discriminate  that,  which  was  not  before 
discriminated.  It  is  observed  too  by  Sir  Joseph 
JehfU^  that  the  usage  of  an  act  of  parliament 
for  a  name  is  but  modern.       Certainly  it  is ; 

and 
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and  so  are  Acts  for  many  other  private  family  con-  ^y '^"J',^^/* 

cems:  They  are  of  modfem  introduction.  But  there 

has  been  a  practice  of  great  antiquity,  that  is,  the  lythivbt;.  isor 
grant  of  a  licence,  for  the  assumption  of  a  name,  by 
the  Crown,  passing  through  one  of  its  public  offices : 
Certainly,  the  ancient  style  of  the  ancient  offices  of 
the  Crown  is  of  great  authority  upon  such  a  sub- 
ject However,  I  would  observe  likewise  upon  the 
confusion  that  must  be  produced,  to  a  degree  that 
would  compel  a  legislative  correction ;  if  the  prac- 
tice at  all  followed  this  rule,  that  every  one  might 
take  what  surnames  he  pleased,  and  when  he  pleased : 
The  whole  world  would  be  at  hide  and  seek  about 
identity,  in  the  concerns  of  almost  every  individual. 
However,  I  am  content,  as  perhaps  I  ought  to  be, 
to  take  the  mere  assertion,  coming  from  so  vener- 
able a  person,  confirmed,  as  it  may  be,  by  other  au- 
thorities of  the  like  kind. — But,  taking  it  as  gene- 
rally true,  I  think,  that  the  particular  case  of  the 
marriage. act  might  be  admitted  to  form  an  excep- 
tioiu  Tlie  marriage,  except  in  case  of  a  licence,  is 
to  be  performed  by  proclamation  of  banns,  which  is 
to  designate  the  individual,  in  order  to  awaken  the 
vigilance  of  parents  and  guardians,  and  to  give 
them  an  opportunity  of  protecting  their  rights. 
It  therefore  requires  that  the  true  name  should  be 
given  to  them,  evidently  considering  that  a  name, 
assumed  for  ihe  occasion,  is  a  name  that  will  not 
answer  the  purposes  of  the  provisions.  —  Accord- 
ingly this  Court  has  conceived  itself  to  be  carrying 
the  intention  of  the  law  into  effect,  when  it  has 
annulled  marriages,  where  a  false  name  has  been 
inserted  in  the  banns,  though  no  fraud  were  in- 
tended ;  upon  the  ground,  that  such  proclamation 
was  no  proclamation  referring  to  that  marriage, 

D  D  but 
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WAKEriELDv.  but  to  another  transaction ;  the  marriage  therefore 
____  was  without  proclamation  oi  baniis,  and  eontt^ 
>7th  Nov.  1807.  quently  illegal*  There  was  a  fraud,  a  want  of  iidefity 

and  truth)  in  the  application  of  the  barnisl  to  the 
marriage,  though  there  might  be  no  fraud  in  the 
original  intention*  It  is  therefore^  I  think,  clear^ 
that  if^ there  is  a  true  name,  that  true  name  most 
be  used ;  it  may  be  a  name  less  notorious  to  the 
world,  than  some  name  which  the  party  has  thought 
fit  to  assume,  but  is  not  less  the  true  name  ob 
that  account;  it  is  the  name  which,  it  is  presumed^ 
Iher  relations,  her  parents,  her  guasdians  are  the 
best  acquainted  with,  attd«  therefore,  the  name 
which  ought  to  be  applied  upon  such  an  occasion^ 
provided  she  is  possessed  of  such  name. 

But,  it  may  be  said,  in  the  second  place,  that, 
under  the  circumstancei^  of  this  pctrson's  birth  and 
fortune,  she  never  did  become  possessed  t^  that 
which  the  law  would  consider  as  a  true  name.  It 
is,  I  think,  a  possible  case  that  there  may  be  no 
true  name,  ascertainable  as  belonging  to  a  par- 
ticular individual*  Suppose  the  illegitimate  dkali 
of  a  person  of  vague  and  erratic  habits^  who  has» 
been  tossed  about  th^  world  in  a  variety  of  obscure 
fortunes  and  situations^  who  has>  at  different  places^ 
beeii  passing  under  difierent  names,  — » the  child  of 
such  a  person,  at  a  marriageable  age  (and  that^  in 
the  female  se:!^  is  a  very  esurly  age^)  may  not  be 
.  possessed  of  any  name,  so  clearly  established.  Shv 
has  none  from  her  births  and  there  may  be  none  iK^ 
clear,  as  to  be  depended  upon  for  so  serious  a  pur^ 
pose,  as  that  of  invalidating  the  maniage. 
.  What  would  be  the  rute  of  law  in  such  a  caae  ? 
In  my  opinion^  it  would  be  that  such  a  •  perMm 
^ould  be  out  of  the  statute.     The  iaW  pcesmnc*^ 

10  as 


^  ill  generally  true,    that  every  pefson  has  a  wak»fielu». 

Mime ;   but  the  !aw,  which  presumes  that,  and  '^''""'" 

tsMB  for  that  name,  does  not  compel  parties  to  i7fhivair.i807k 

impossibilities ;  and  if  the  party  is  not  possessed 

of  that  which  can  be  considered  as  a  true  name,  tt 

vould  not  biie  usfair  to  judge  of  the  marriage  of 

tuch  a  perdon,  upon  the  old  footing  of  the  canoh 

krW,  which  requires  banns  as  matter  of  regularity, 

Imt  not  as  matter  necessary  to  the  validity  of  the 

marriage.  Perhaps  those,  who  have  attended  to  the 

evidence,  and  the  long  and  elaborate  arguments, 

which,  in  this  case,  have  been  constructed  upon 

tbem,  may  be  disposed  to  entertain  an  opitiiod, 

that  this  very  case  approaches  something  towards 

that  description.  Here  is  an  illegitimate  child,  with 

very  little  history  applying  to  the  early  periods  of  her 

life,  assuming  a  succession  of  five  different  names 

before  she  marries,— certainly  it  must  be  admitted, 

tiiat  it  ts  JK>  easy  matter  to  ascertain,  what  has  a 

ri^t  to  be  considered  as  the  true  name  of  this 

kidivtdual,  under  all  these  circumstances. 

it  may,  however,  be  said,  that  the  legislature  has 
held  out,  that  every  person  has  a  true  name,  and 
that  it  is  the  ^uty  of  the  Court,  in  this  case,  for 
the  determination  of  this  suit,  to  decide  which  of 
these  several  names  is  that,  which  is  best  entitled 
to  that  character. 

ffVe  names  have  been  3tated  —  three  of  those, 
I  tiiink,  have  been  very  much  dismissed  out  of  th6 
ai^gttment ;  the  names  of  LascelleSj  Thorpe^  and 
Wafe^ldy  though  she  used  them  for  a  considerable 
tioie;  they  were  all  of  them  presents  from  Mn 
WMh^ldi .  the  last  of  them,  in  consequence  of  the 
ceremony  xaf  the  iRomftn  Catholic  marriage,  w:hich  . 
]lid  taken  .^ee  between  liiem.    But  the  i^nestion 
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^AYKPi£u>v-  has  turned,  as,  I  think,  it  ought  to  turn,  upon  the 
AKEriELD.  .  jjQjijp^titiQn  between  the  claims  of  the  name  of 

jjthNav.  no7. ^Mackay,  and  the  name  of  Jackson,  which  of  them 

is  to  be  considered  in  the  character  of  the  true 
name  of  this  individual. 

,  I  will  state  the  evidence  which  applies  to  these 
names.    Six  witnesses  have  been  examined, .  two 
only  of  these  six  witnesses  speak  of  her  under,  the 
nan^e  of  Mackay.    Of  the  other  four,  TuMerphat 
and  Gamett  knew  her  only  under  the  name,  of 
LasceUeSy  during  the  years  1801  and  1802.    She 
lodged  with  Pudderplmt  during  the  year  1801,  and 
with  Gamett  J  during  part  of  the  year  1802,  by  that 
liame.     Mr.  Baster  appears  to  Jiave  known  her  only 
by  the  name  of  Thorpe  till  she  took  the  name .  of 
Wakefield,  upon  the  Roman  Catholic  marriage,  on 
,\h%  Qih  of  September  1801.     Turner,  who  was;  a 
porter  at  the  Inn  of  Court,  carried  messages  to  her 
irom  Mr.  Wakefield;  but  under  what  name  or 
>name6  she  then  passed,  or  where  she  was  livii^, 
this  witness  does  not  describe.    There  are  .only 
two  .witnesses  who  speak  to  the  name  of  Mackay  ; 
the  one  is  a  Miss  Gray,  then   an   assistant  \  to 
Mrs.  Medley  J  who  kept  a  Roman  Catholic  female 
boardiqg  school  at  Hammersmith,  who  proves,  that 
she  was  a  boarder  fi)r  $tn  entire  year,  under  the 
name  of  Mackay,  till  January  1794,  being  then  a 
chUd  of  about  eight  years  of  age.    The,  other 
i^vitness  is  Mr.  Andrews,  sl  perfect  stranger  to  the 
family,  but  who  was  introduced  to  the  knowledge 
of  her,  by  a  memorable  transaction  of  her  life,  — 
He  is  the  surgeon  of  the  police  office  in  Bo^  Street, 
and  was  brought  in  to  attend  a  child,   who  had' 
been  forcibly  violated  by  a  person  of  the  name  of 
Murphy,  who  wits  afterwards  convicted  of  the 

5  crime. 


CONSISTORY  COURT  OF  LONDON.  405 

crime*     This  was  in  August  1794,  and  he  identified  wamfiild  v. 
'  this  person  to  be  the  child  that  he  had  attended,      "^"""^"^ 
bearing  the  name  oiMackay.    Copies  of  affidavits  i7thiVav.]9or* 
which  were  then  made,  in  which  she  describes  her- 
self as  Isabella  Mackajfj  and  her  mother  describes 
her  under  the  same  name,  are  produced  to  tiie 
Court. 

It  was  observed  very  justly  by  the  counsel  for 
Mr.  fFakefield,  that  this  was  a  very  serious  trans^ 
action  j  but  the  name  of  the  party  injured  was, 
certainly,  not  the  most  material  part  of  this  serious 
transaction ;  for  the  crime  was  the  having  de- 
flowered a  child  of  that  tender  age — be  it  Mackay 
or  be  it  Jacksouj  it  made  no  sort  of  difference  in 
the  offence  of  the  party,  or  the  punisliment  he  was 
subjected  to  in  consequence  of  it.  These  are  the 
only  witnesses  who  speak  to  thfe  name  of  Maekay^ 
one,  during  the  whole  course  of  the  year  1798,  the 
other,  in  a  detached  transaction,  in  the  summer  of 
1794.  It  is  a  possible  thing,  that  this  defect  of 
evidence  may  have  arisen  from  the  course  of  the 
cause;  for,  having  pleaded,  as  I  presume  the  coun- 
sel supposed  at  the  time,  that  she  was  a  legitimate 
child,  they  might,  perhaps,  have  relied  upon  the 
presumption  of  law,  necessarily  arising  from 
thence,  that  she  must  be  of  the  name  of  her  father 
and  mother;  but  the  fact  failing,  the  inference 
fails,  and  that  fact  is  as  necessary  to  be  proved, 
and  directly  proved,  as  any  other  fact  in  the  case. 

Now  there  is  no  evidence  whatever,  arising  from 
the  depositions  that  are  produced,  before  the  year 
1793,  when  she  was  a  child  of  eight  years  of  age ; 
and  this  transaction,  which  I  have  just  noticed  in 
August  1794,  that  apices  the  name  of  Mackay  to 
her.    There  is  an  entire  blank  in  the  history  from 

D  D  3  that 
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Wakefield  t.  that  time,  till  she  emerges  as  Mrs.  LasceUes  in  the 

year  1801.     It  is  true,  that  there  is>  uponJief 

i7diivb».i8(^.  answer,  an  admission  to  this  effect^  -*^tiiat  she  did, 

at  times  during  her  childhood,  pass  by  the  vMtkB 
of  Mackay.  In  the  first  place,  I  must  observe,  that 
this  admission  is  that  which  the  Court  has  hardly  a 
right  to  notice,  because  it  is  perfectly  eittt^« 
articulate  and  gratuitous,  there  being  no  allegation 
in  the  libel,  that  requires  any  answer  to  such  a 
proposition,  and  therefore  the  admission  finds  its 
way  there  without  any  effect.  Next>  I  muit 
observe,  that  the  admission  is  pregnant  witli  % 
contradiction ;  for  when  she  admits  that,  in  her 
childhood,  she  passed  by  the  name  of  Mackay^  she 
insinuates  that  she  passed,  at  other  times,  by  some 
other  name  ;  but  that  name  does  not  appear*  It 
goes  no  further  than  this,  —  supposing  that  to  be  an 
admission  which  I  could  notice,  —  that,  at  time^ 
sbe,  as  was  natural,  living  in  their  fkmily,  did  paM 
by  the  name  of  Mackay :  Such  is  the  whold 
amount  of  the  evidence  that  applies  to  this  name. 

Nowj  what  is  the  evidence  that  applies  to  tbo 
name  of  Jackson?  She  is  bom  an  illegitimate 
daughter,  the  mother  gives  her  the  ,  mm^e  of 
Jackson^  naturally  and  properly  $  because,  though^ 
in  point  of  law,  she  is  nuUiusJ^Hef^  yet,  in  fact  and 
in  nature,  she  is  of  the  blood  of  the  jnodier,;  \iMm 
produced  her,  and  therefore  properly  and  usuisiDy 
designated  by  the  name  which  the  mother  boK^ 
The  mothef  swears,  that  at  her  birth  she  was 
described  as  Isabella  Jackson  ;  not,  I  presume,  ito 
the  baptismal  rite  itself,  where  only  the  chfi^ 
tian  name  is  conferred,  but  in  some  registst^ 
some  record,  some  formulaiy  or  otbfei^  thM; 
was  applied   td  that   ceremony.     The  motliw 

^    swears, 
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trprears.  that  at  the  other  sacrament  for  adult  WAKBnxLov. 
Chriiitians,  she  took  it  under  the  name  of  Isabella  ^'^'"^^'^' 
Jackson;  it  being  the  practice  of  ihe  Roman  nthjvbv.iaor* 
Catholic  church  to  receive  the  confession  of  the 
party  in  the  preparation  for  it,  and  to  make  herself 
known  by  her  name  as  a  person  duly  prepared :  she 
went  through  the  ceremonials  of  that  holy  rite 
under  the  name  of  Isabella  Jacksoiu  She  did  other 
acts  likewise  of  a  solemn  nature  under  the  same 
name.  In  1 804  she  is  married  by  a  Roman  Catholic 
marriage  to  Mr.  Wakefield^  as  Jackson,  without  any 
adequate  motive  for  a  fraudulent  use  of  that  name, 
as  far  as  appears,  or  without  any  reason  for  it  than 
her  own  apprehension,  that  it  was  the  name  that 
properly  belonged  to  her,  her  mother  attending 
at  that  ceremony,  sanctioning  the  use  of  that 
name,  and  meaning,  most  certainly,  not  to  destroy 
the  validity  of  that  marriage  afterwards,  by  the  use 
of  an  improper  name  upon  the  occasion.  The 
mother  swears  that  it  was  generally  understood 
afterwards,  that  her  real  name  was  Jackson.  How 
that  may  be  I  cannot  say,  but  this  clearly  appears, 
that  Mr.  Baster  understood  it  to  be  so,  because 
when  he  gave  in  the  banns,  to  be  published  at  Iver^ 
the  year  following,  he  described  her  as  Isabella 
Jackson;  therefore  he  certainly  understood,  at  that 
time,  that  the  name  of  this  person  was  Jackson. 
Lastly^  when,  near  a  year  after  the  Roman  Catholic 
marriage,  she  comes  to  this  marriage,  she  again  ^ 
appears  by  the  name  of  Jackson ;  —  she  is  pro- 
claimed in  the  banns,  and  married  xmder  that 
name. 

Then  taking  all  this  evidence  together,  that  it 
was  the  name  of  her  mother  \  that  it  was  the  name 

DD.4       «  impressed 
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Wakefield  v.  impressed  upon  her  at  her  birth ;  that  she  has  used 
,  that  name  in  the  most  solemn  acts  of  her  life,  civil 


17th  iVw.  1807.  and  religious,  and  at  various  periods  of  her  life, 
which  has  not  been  a  long  one  ;  I  say,  taking  thiat 
evidence,  and*  comparing  it  with  the  evidence  on 
the  other  side,  which  embraces  only  a  very  short 
period  of  her  eventful  life ;  the  Court  would  not  be 
warranted  to  say,  upon  this  evidence,  XhditJacksonis 
so  clearly  demonstrated  to  be  the  untrue  name  of 
this  person,  if  she  did  possess  a  true  name,  as  to 
destroy  the  validity  of  the  marriage. 
.  X  am  the  less  disposed  to  sustain  the  objection  to 
the  validity,  because  Mr.  Wakefield  has  his  remedy. 
If  it  is  a  nullity,  upon  this  ground,  it  is  a  nullity  ipso 
facto^  and  ipso  jure,  under  the  statute,  and  which  may 
be  pleaded,  upon  any  occasion,  in  which  she  clsums 
to  be  considered  as  his  wife.  It  is  a  matter  which 
may  be  put  in  issue,  and  may  be  established  upon 
other  evidence  to  the  satisfaction  of  a  jury,  under 
the  direction  of  the  Judge,  if  he  is  able  to  produce 
such  evidence.  But,  upon  this  evidence,  1  am 
clearly  of  opinion,  that  the  name  of  Jackson  is  not 
demonstrated  to  be  other,  than  the  true  name  of  the 
party,  and,  therefore,  I  dismiss  the  party  frobi  alJ 
other  observance  of  justice  in  this  cause; 
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KIRKMAN  V.  KIRKMAN. 

*pHIS  was  a  case  of  divorce,  by  reason  of  cruelty,  9th  m.  isot. 

brought  by  the  husband  against  the  wife,  ^*  for  Divorce,  by 
"  violent  and  outrageous  treatment,"  as  set  forth  cJ^.ln- 
in  the  libel.  fficiedbyihe 

wtfeoa  the 
husband,  tus* 

Judgment.  ***^''' 

Sir  William  Scott.  —  This  is  a  suit  instituted  by 
the  husband  for  separation,  by  reason  of  cruelty, 
and  harsh  and  violent  treatment,  alleged  against 
the  wife*  The  Ecclesiastical  Court  is,  in  general, 
averse  to  relax,  in  any  degree,  the  duties  of  the 
contract  of  marriage ;  and  particularly  to  release 
married  parties  from  the  obligation  of  cohabiting 
together.  It  will  not  do  so  for  mere  words  of 
abuse,  however  reproachful.  —  The  persons  of  both 
parties,  however,  must  be  protected  from  vio- 
lence, and  I  cannot  accede^  to  what  has  been  said 
in  argument,  that  the  Court  should  wait  tUl  there 
has  been  actual  violence  of  such  a  nature  as  may 
endanger  life.  It  is  not  to  pause  till  a  tragical 
event  has  taken  place.  Words  of  menace,  if  ac- 
companied with  probability  of  bodily  violence, 
will  be  sufficient.  It  may  be  enough  if  they  are 
such  as ,  inflict  indignity,  and  threaten  pain.  It 
will  be  the  duty  of  the  Court  to  say,  that  the 
suffering  party  is  not  obliged  to  continue  in  co- 
habitation under  such  treatment 

I  am  unwilling  to  go  through  all  the  depositions 
whicl^  describe  the  unhappy  scenes  in  this  family. 
It  will  not  be  necessary  —  as  it  is  perfectly  clear^ 
that  there  have  been  words  of  menace,  with  acts 

of 
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kjikmanv.    of  violence  accompanying  them.     It  is  said,  that 
'"^**^^'    they  were  caused  by  jealousy.  —  All  the  evidence 


9th  Feb,  1807.  tends  to  establish,  that  there  was  no  foundation,  in 
the  conduct  of  the  husband,  for  feelings  of  that 
nature.  If  such  feelings  were  entertained,  with  or 
without  reason,  jealousy  is  a  passion  producing 
effects  as  violent  as  any  other  passion,  and  there  will 
be  the  same  necessity  to  provide  for  the  safety  and 
comfort  of  the  individual.  If  that  safety  is  en 
dangered  by  violent  and  disorderly  affections  of 
the  mind,  it  is  the  same,  in  its  effects,  as  if  it  pro* 
ceeded  from  mere  malignity  alone ;  it  cannot  be  ne- 
cessary, that,  in  order  to  obtain  the  protection  of  the 
Court,  it  should  be  made  to  appear  to  proceed  from 
malignity.  The  evidence  establishes,  that  these  parties 
had  gone  on,  in  this  unhappy  way,  for  a  consiclerable 
time  'y  and  that  after  some  short  separation,  they 
.  had  been  reconciled  -—  but  the  same  unjustifiable 
conduct  ensues  again ;  though  he  conducted  him- 
self with  the  same  forbearance  which  he  had 
uniformly  shewn  under  the  atrocious  treatment  to 
which  he  was  exposed. 

The  sister  of  the  wife  states,  that,  on  a  former 
occasion,  she  saw  the  husband  striking  the  wife^ 
and  that  the  deponent  desired  her  to  withdraw, 
and  not  stay  to  be  killed.  But  what  follows  —  The 
wife  (the  injured  party,  according  to  that  account) 
applies  to  the  husband  for  reconciliaticm,  promising 
amendment,  and  that  the  same  scenes  shall  not  be 
renewed.  The  account  given  by  the  sister,  thefe- 
fore,  is  not  very  consistent  with  what  is  the  aub* 
stance  of  all  the  evidence,  which  we  have  just 
heard  read«  The  parties  were  separated,  however» 
ahd  came  together  again ;  and  if  the  wife  bad  fuL  • 
fiHjdd  her  promise,  due  care  would  have  l^en  taken 

of 
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of  the  peace  of  a  numerous  family,  to  whose  edu-  Kirkmakv. 
cation  and  advancement  the  attention  ofboth  parents  "'"'^''' 
is  equally  necessary.  But  the  same  behaviour  is  ^^  f^^-  ^^7, 
repeated  in  the  grossest  reproaches^  attacks  on  his 
person,  and  forcible  exclusion  of  him  from  his  own 
house.  If  this  insulting  and  outrageous  treatment 
has  proved  too  strong  for  his  forbearance,  and  may 
have  extorted  forcible  expressions  from  him,  it  is  not 
matter  of  surprise.  I  do  npt  remember  ever  to  have 
seen  a  case  of  grosser  misconduct,  though  I  abstain 
from,  enumerating  aU  the  particular  faots  that  are 
described  in  the  evidence^  A  few  instances  may 
suffice.  Mary  Asseter,  a  sen^ant  in  the  family,  says, 
<<  that  she  lived  with  Mr«  and  Mrs.  Kirknum  about 
**  six  or  seven  months ;  that  they  appeared  to  be 
very  unhappy  with  each  other ;  that  Mrs.  Kirk* 
man  very  frequentl;^  insulted  her  said  husband, 
*<  and  called  him  rogues  viUaiiii  blackguard^  dirfy 
*^  dag  J  and  other  still  more  opprobrious  names,  and 
^^  told  him  he  was  too  familiar  with  the  deponent, 
**  who,  she  said,  was  his  hunter,  &c.;  that  he  would, 
*^  in  a  kind  and  indulgent  manner,  endeavour  ta 
"  convince  his  wife  of  her  impropriety  of  conduct } 
^^  but,  notwithstanding  all  he  could  say,  she  con** 
<'  tinned  to  behave  as  before ;  that  a  short  tim« 
**  before  she  quitted  the  family,  she  well  remem* 
'^  hers  her  seeing  her  strike  him  a  blow  in  the  face% 
<^  and  tear  his  cheeks  wth  her  nails,  and  she  was 
only  prevented  from  committing  further  per^ 
sonal  violence  upon  him  by  an  uncle  of  Mr» 
Kirkman  coming  in,  and  holduig  her  by  the 
<<  shoulders  by  force  y  that  the  said  Joseph  Kirk- 
**mmi  since  had  told  the  deponent  he  would  not 
<^  live  with  his  said  wife,  but  for  the  sake  of  his 
childreB,  fop  he  Wis  rea%  q/ruid  qfhis  mjfti 

« that, 
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KiRKMAN  v.   <<  that,  on  another  occasion,  she  tore  either  his 
"  coat  or  waistcoat,  and  she  verily  believes,  he 


€i 


dtb/e6. 1807.  ^Mived  in  a  constant  state  of  fear  and  appre- 
"  hension,  from  the  violent  and  outrageous  conduct 
"  of  his  said  wife.'* 

Edward  fVileke,  his  foreman,  in  his  business  of  a 
harpsichord-maker,  says,  ''that  he  was  present  when 
**  the  said  Mary  Ktrkmofh  without  any  just  cause 
''  whatever,  abused  her  husband  most  grossly,  and 
''  used  very  bad  language  towards  him,  and  accused 
"  him  of  being  improperly  connected  with  his  fe- 
''  male  servant,  who  was  a  woman  of  a  very  dis- 
gusting appearance,  and  she  called  him  all  the 
blackguard  names  she  could  think  of,  and  that 
she  prevented  the  servants  from  opening  the 
''  door  to  him  when  he  was  out ;"  and  deponent 
further  says,  ''  he  was  once  present  when  she  held 
a  poker  in  her  hand,  being  then  in  a  violent 
passion,  and  threatened  to  strike  her  husband 
*'  therewith,  but  she  did  not ;  that  he  also  once 
'<  saw  her  scratch  her  said  husband's  face  with  her 
^^Jinger  fuuls^  which  made  his  face  bleed ;  that, 
**  on  another  occasion,  he  went  into  the  parlour, 
*<  where  he  found  Mr.  and  Mrs.  Kirkman  alone 
'*  together,  she  beiug  in  a  great  rage,  and  a  pewter 
''  quart  pot  was  then  l3dng  on  the  floor,  which  the 
''  ssdd  Kirkman  told  him  that  Mrs.  Kirkman  had 
*<  struck  him  upon  the  head  with ;  and  deponent 
**  further  says,  that,  in  a  few  minutes  after,  he  saw 
'<  her  go  up  to  her  husband,  without  saying  a 
^  word,  and,  with  her  finger  nails,  tore  and 
"  scratched  his  face,  which  put  him  to  great  pain ; 
that  one  evening,  some  time  in  December  1793, 
he  perfectly  recollects  Mr.  Kirkman  -  shewed  a 
'^  pkic^  which  afterwards  became  sore,  under  one 
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*<  of  his  eyes/  which  appeared  burnt,  and  had  some   Kirkm  an  v. 
"  tallow  grease  upon  it,  which  he  said,  Mrs.  Kirk-      """^'^' 
*'  man  had  burnt  by  thrusting  a  lighted  candle  into  9th  Feb.  isot. 
''his  face.'' 

Joseph  Kirkman,  tlie  son  of  these  parties,  sixteen 
years  of  age,  is  also  produced  as  a  witness  to  the 
unhappy  state  of  his  family,  and  speaks  with  a 
very  credible  degree  of  impartiality  respecting  his 
mother's  conduct ;  for  he  bears  testimony  to  her  ex- 
treme kindness  to  her  children,  when  he  says, ''  that 
'^  no  woman  can  behave  with  greater  tenderness  to 
a  child,  in  its  infancy,  than  she  has  done  to  all  of 
them  i'*  but  he  deposes,  ''  that  his  mother  was  in 
the  constant  habit  of  insulting  his  father,  without 
any  provocation,  frequently  accusing  him  of  im- 
proper conduct,  and  calling  him  white -faced 
*'  villain^  French  villain^  scoundrel ;  and  that  when 
**  his  father  had  endeavoured  to  remonstrate  upon 
*'  the  impropriety  of  her  behaviour,  she  has  conti- 
''  nued  her  abusive  language,  adding,  *  Do  you 
''  want  to  teach  me  ?  I  shall  do  as  I  like.*  *'• 

This 

*  Other  witnesses  depose  to  a  similar  efiect :  —  Ann  Qmnor 
says,  **  that,  one  evoQing  she  saw  Mary  Kirkman  strike  her  hus- 
band a  strong  blow  on  the  face  with  her  clenched  Jut^  and  that^ 
a  night  or  two  after,  she  saw  her  again  strike  him  in  anger, 
*'  and  with  violence" 

EUzabeth  Tilser  says,  **  that  Mrs.  Kirkman  9  temper  was  a 
**  most  terrible  one,  tl»t  she  was  constantly  abusing  her  husband 
violently,  and  calling  him  a  German  brutCf  and  that,  one  after- 
noon, she  heard  a  great  noise  in  the  parlour,  and  that  Mary 
"  Kirkman  called  out  to  her  eldest  son,  *  Joe^  Joe,  come  and  see 
**  what  your  pretty  father  has  done^  he  has  scratched  his  face,  and 
**  says  Tve  done  it."  That  the  said  Mary  Kirkman  afterwards 
"  confessed  to  deponent  that  she  had  sodone."  The  witness  further  - 
aays,  'Vthat  Mrs.  JTir^pman  locked  her  husband  out  of  his  own 

**  boiuse  for  three  euccessioe  nif^hts,**j 

Caroline 
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KiiKK4af  tiu        This  evidence  most  clearly  establishes,  that  the 
imnAw.     ^^  .^  ^^  misfa*e«8  of  her  own  passions ;  and  the 

9th  A6. 1607.  Court  would  be  wanting  in  due  attention  to  the 
safety  of  the  injured  party,  in  this  case,  if  It  did 
not  pronounce  for  a  aeparation  ..as  absolutely  ne* 
cessary  for  that  purpose.      ^ 


s 


TURNER  «F.  MEYERS,  talsely  calling  HERSELf 

TURNER, 

6th  May  1808.  qpHIS  was  a  casc  of  proceeding  to  annul  a  mar- 
^Hfr^  riage,  on  the  plea  of  insanity,  instituted  on  the 
t  '7°^%**^    P*^  of  the  husband,  after  his  recovery. 

brought  by  him- 

self  after  his  re-  JUI>GM£NT« 

X'^F^reT'  Sir  William  Scott.  —  This  is  a  wit  brought  by 
Sr^'T th^  a  qmh  to  set  asufe  bis  marriage  <»  tibe  ground  of 
fiither  not  ad-     hisowtt  inca|»acity  ut  the  time  alleged,  though,  at 

muted ;  the  son        ,  .  f       .        ,       ,     i  ,  ,  /i 

faemgofageat  Other  tunw,  he  US  pieaded  to  have  been  capawe* 
t^^ time    maiw  j^  ^^.^  ^  ^^  g^^^  brought  by  the  father,  but  the 

son 

Ckrwine  XirlrfiMM,  oda  of  like  4biii§bteT8»  mj9i  "  ihH  her  and 
"  oiolker  bttliated  m  an  mitm^ettuft  aad  viofent  ««a»ner  to  lier 
'^  mid  iktbcc*  snl  gmttlj  abused  bkn,  tlwt  she  jbas  often  eeen 
"  scuffles  between  them,  and  once  saw  her  itMthearJIing  -a  tpoan^ 
Jkd  vf  MMm  pap  Mko  her  iisi;thBr  s  face.** 

h^  libel  liad  pleaded,  "  that  ike  had  dmiBgfii  fL^iolMoble  grand 
jiiawtf/or.le»  by  (ttrihmg  it  €tpet(te<Uy  ttpon  the  key^S* — But  iht 
C#Hit  ffq)tcied  tkeartacle,  obaemng*  ^' that  :s«ch  conduct  inight 
**  iu»t  unfiutrly  ke  Gansidered  as  iinaehj  to  ber  husband,  keing  a 
**  wafiton  mbuseof  fan  property ;  «but  ikait  it  did  not  tfabk  it.q«te 
**  ndicieiit  to  plead  a  single  act  of  that  1dnd>  done  in  a  mooMnt 
*'  «f  |iaisio&;* 
16th  iVov.  1804.  **  Ib  «  ^auit  insiviHied  by  Smmd  Turmr^  the  fiilher  of  «K» 
present  plaintifi;  to  annul  this  siwaijia|jt  «a  Ae  «anie^  gmmda 

that 


u 
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•oa  being  of  age,  and  there  being  no  means  of    titrnrr«. 
oiaking  the  father  guardian,  or  curator  ad  Utem,        ''^^^^* 


the  Court. was  of  opinion ,  that  the  suit  could  not  eth^fa^isos. 
proceed  in   that  form.  —  It  has  therefore  since 
assumed  its  present  shape. 

It  is^  I  conceive,  perfectly  clear  in  law,  that 
a  party  may  come  forward  to  maintain  his  own  past 

inca* 


that  were  now  proposed.  It  was  objected,  on  the  part  of  the 
Wife^  that  the  jfather  had  no  right  to  bring  such  a  suit,  the  son 
b^ing,  at  the  time  of  marriage,  of  age,  and  sui  juris,  unless  ap- 
pointed committee  of  hb  person.  The  Court  having  taken  time  to 
deliberate,  observed — That  the  suit  was  brought  by  the  father 
to  annul  the  marriage  of  a  party  of  competent  age,  without 
ietting  up  any  special  interest,  but  averring  the  insanity  of  the 
ton  at  the  time ;  the  fact  being  pleadable,  the  only  question  is, 
whether  the  petson  before  the  Court  is  the  proper  person  to  plead 
it.— It  is  not  alleged  that  the  son  is  now  insane;  and  though 
under  tlie  care  of  bis^ther,  that  may  be  only  for  weakness,  as  it 
is  aUcFWed  a  cotmnission  of  lunacy  cannot  be  obtained — He  is 
tlien  to  b^  preiiMied  lame,  and,  as  ^di,  capable  of  bringing  suits 
propria  jure  .*  — -  no  man  can  be  pfadntiff  for  him  —  he  must  com« 
^n ;  -^  ne  Man  «an  be  defendant  for  him,  he  muist  defend  him- 
^f ;  *— tio  one  <jan  be  attorney  or  procurator  for  him,  but  by 
hift  own  appointment. 

On  what  gremnd,  ^en,  is  the  interference  of  the  father  to  be 
flttpported  ?  An  analogy  to  other  <:ases  has  been  relied  on,  where 
a  ctmeursus  ActUmum  is  aflowed.  In  cases  of  minority  there  is  a 
eotacurrent  right,  the  law  gives  the  father  a  right  of  consent,  and 
to  the  minor  a  right  of  protection  under  his  father*s  judgment. 
«  Gases  of  consanguinity  hare  been  also  mentioned  ;  "but  in  those 
tiie  puMic  has  on  interest^—  to  abate  a  scandal.  The  criminal  suit 
ii  open  to  every  one,  the  civil  suit  to  every  one  shewing  an  in- 
terest ;  but,  in  that  respect,  the  father  is  by  no  means  privileged  ; 
tt  )ie  must  shew  a  sp^tfic  interest  as  well  as  any  other  person  — 
in  diat  case  there  is  a  reason  for  the  inteiference  of  others,  as  the 
marriage  can  only  be  afibcted  inter  otoo^;  for  if  the  death  of  either 
of  the  contracted  parties  takes  prkce,  fStit  carriage  cannot  be  set 
aside— 'here  there  will  be  ne  such  consequence,  as  the  remedy 
may  be  pursued  at  any  time,  only  with  a  little  less  (x>nv^ence 

perhaps 


^ 
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TuRNEi  0.    inc^acity,  and  also  that  a  defect  of  incapacity  in^^ 
validates  the  contract  of  marriage,  as  well  as  any 


6th  May  ims.  Other  contract  It  is  true,  that  there  are  some 
obscure  dicUty  in  the  earlier  commentators  on  the 
law  *,  that  a  marriage  of  an  insane  person  could 
not  be  invalidated  on  that  account,  founded,  I  pre- 
sume, on  some  notion,  that  prevailed  in  the  dark 
ages,  of  the  mysterious  nature  of  the  contract  of 


perhaps  than  when  the  whole  matter  is  recent. —To  this  asserted 
convenience  of  the  parties,  many  considerations  of  inconvenienoe 
might  be  opposed. 

It  may  indeed  be  questioned  what  degree  of  evidence,  that 
could  be  now  produced,  would  satisfy  the  Court  that  the  act  was 
the  act  of  an .  insane  moment,  when  the  man,  as  I  have  before 
observed,  is  not  alleged  to  be  insane,  and  who  must  therefore  be 
presumed  to  be  himself,  has  taken  no  step  to  annul  the  act,  but 
rather  adheres  to  it 

In  cases  of  most  inveterate  malady,  there  are  lucid  intervals, 
on  which  legal  acts  may  be  founded.  The  case  of  Cartwright  v. 
Cariwright  (a)  was  a  strong  case  of  this  kind,  in  which  the  will 
was  made  in  one  of  these  lucid  intervals,  and  was  established.  — - 
There,  indeed,  the  sanity  of  the  moment  was,  in  a  great  measure, 
to  be  inferred  from  the  internal  character  of  .the  wisdom  of  the 
act  itself.  This  act  undoubtedly  has  no  such  character  of  wis<lom, 
being  the  act  of  a  man  connecting  himself,  in  marriage,  with  a 
common  prostitute,  without  any  rational  prospect  of  happiness. 
But  it  will  not  be  conclusive,  certunly,  against  the  sanity  of  the 
act,  that  it  was  an  unwise  act.  The  man,  in  the  best  exercise  of 
his  reason,  might  not  be  a  wise  man ;  and  the  question  here  is 
as  to  the  sanity  of  the  act,  not  the  wisdom  of  the  party ;  and  I 
am  of  opinion,  that  no  evidence  would  be  sufficient  to  induce  the 
Court  to  pronounce  against  the  sanity  of  an  act,  to  which  the 
man  himself,  not  disqualified  by  proof  of  insanity^  adheres,  and 
from  which  he  does  not  himself  pray  to  be  relieved.  On  the 
whole,  therefore,  I  think  the  father  has  not  a  perama  standi 
before  the  Court,  and  that  his  suit  must  be  dismissed. 

*  Sanchez  lib.  1.  diBp.8.  num.  15.  et  seq, 

(a)  litPAf^'iiwre*8Rep.p.90. 

marriage. 
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iniirrlage,  in  which  its  spiritual  nature  almost  en-    Tvammr  t. 
tixtAj  obliterated  its    civil   character.     In  more 


modem  times,  it  has'  been  considered  in  its  proper  ethM^f  ]80& 

light,  as  a  civil  contract,  as  well  as  a  religious  vow,  ^ . 

and,  like  all  civil  contracts,  will  be  invalidated  by 

want  of  consent  of  capable  persons.    This  has  been 

fully  determined  in  a  case  before  the  Delegates  *» 

when  the  effect  of  all  these  dicta  were  brought 

before  the  Courts  and  it  has  been  since  acted  upon 

in  various  cases  t  in  this  Court )  which  it  is  unne-^ 

cessary  to  review.     I  take  it  to  be  as  clear  a  prin^ 

ciple  of  law  therefore,  at  this  day,  as  any  can  be, 

and  as  incapable  of  being  affected  by  any  general 

dieta,  which  may  be  found  in  writers  of  earlier 

^periods,  as  any  fundamental  maxim,  on  which  the 

Courts  are  in  the  habit  of  proceeding. 

When  a  commifti»on  pf  lunacy  has  been  taken 
out,  the  cdnclusion  ajgainst  the  marriage^  will  be 
founded  on  that  statute  t ;  where  there  has  been 
no  such  commission,  the  matter  is  to  be  established 
on  evidence^  The  statute  has  made  provisions 
against  such  marriages,  even  in  lucid  intervals, 
tiH  the  commission  has  been  superseded.  In  other  * 
cases,  the  Court  will  require  it  to  be  shewn  by 
strong  evidence,  that  the  marriage  was  clearly  had 
in  a  lucid  interval,  if  it  is  first  found  that  the  per^  .  ^ 
son  was  generally  insane. 

Madness  is  a  state  of  mind  not  easily  reducible 
to  correct  definition,  since  it  is  the  disorder  of  that 
faculty  with  which  we  are  little  acquainted ;  for  all 
the  study  of  mankind  h^  made  but  a  very  moderate 
progress  in  investigating  the  texture  of  the  mind, 

/     *  Morison  v.  Stewart^  falsely  catted  Moruon,  Pelegates,  1745. 
t  CUmd^ley  y.  Evaru,  Prerog.  1763.    Parker  v.  Parker,  1757. 
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Tc;a«Kii«.    .ewQiii  a  souiid  stste.    {n  .disease,  where  it  has 
^^  |)dleftBed  the  iklniighty  to  envelope  the  subject  mat- 


***•• 


mh  M^  iao8.  ter  in  the  darkness  <^  disease,  it  m&  probably  always 
jooositisiue  80 ;  bait  the  «£fects  of  this  disordered  «tiite 
ar<e  pcetty  <weil  known.  We  learn  from  experience 
md  obsei'vation  aU  that  we  can  know,  aoid  we  see 
that  madness  may  subsist  in  various  degrees,  some- 
times slight,  as  partaking  rather  of  dispositi^i  or 
hucaour,  which  will  not  incapacitate  a  man  &>om 
managing  his  own  affairs,  or  making  a  valid  con^ 
t£act«  It  must  be  something  more  than  this,  soflfie- 
tiung  which,  if  tiiere  he  any  test,  is  lield,  by  4^ 
common  judgment  of  mankind,  to  aifect  his  general 
fitness  to  be  trusted  with  the  management  ^himsdf 
and  his  own  concerns.  The  degree  ef  jwoof  must 
be  still  stronger,  when  a  person  brings  a  suit  on 
aUegation  of  his  own  ineapaeky,  by  exposing  to 
view  the  changes  a£  hb  mittd.  •««- Under  l^iese  ob- 
servatiens^  i  •shall  proceed  to  eKamine  the  evidence, 
which,  in  substance,  I  think  I  may  now  say,  is 
suffideirt  to  establish  that  diis  gentleman  was  a 
person  liable  to  accesses -of  lunacy. 

He  appears  to  have  liv«d  with  his  fittber,  who 
was  a  grazier  in  Lincohshire,  and,  about  thirteen 
or  founteen  years  ago,  to  have  been  visited  with 
insanity,  which  became  more  frequent  in  its  visi- 
tations, more  especially  in  the  spring  and  autumn  ; 
which  is  not  unusual.  The  general  &€t  is  6illy 
established  by  the  witnesses,  particularly  those  of  his 
own  famiiy,  bis  father,  his  two  sisters,  and  a  brother, 
who  was  a  medicdL  p^«on,  and  attended  him  in 
that  capacity  at  different  times.  His  father  did  n<4; 
trust  him  with  any  business ;  he  was  at  liberty, 
but  entirely  unfit  to  be  employed.  Hi^  pepiiliar 
humour  of  madness  was,  that  of  pas^n  ibr,a  mili- 

8  tary 
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Uay  liftf  for  whfeh  he  lw4  no  4iapo9ition  »t  Qtliw    "SJIUJ*'- 
tiiB^  i  ^i)t^  »t  the  p$Fio4Ji?9l  returns  pf  bi9  m9<U47»       ^^^„ 


l^e  exhibited  8»ch  Rights  <?f  heroism,  And  sucb  6thJWq^i8p?. 
g9Ber«|i  expressions  of  idiegs  ftp  tl»t  wbjpct,  m 
,str»Dgiy  W-rlped  a  disardered  iffiaigw^tioii.     Efw 
fatbpf  pqpe  Q^^red  t^  propuie  fpr  hippi  {t  cow 

viwipn  IB  the  arroy*  which  k^  decliDi^d,  and  swdi 

that  he  w<Hl)d  prefer  tq  follow  bis  father's  l>usiQes9« 
This  is  the  descriptip^  of  several  witnesses,  who 
l)i^ve  known  hiiq  from  his  infancy,  ftnd  which  brings 
d9WQ  thj«  ^cgotfnt  of  him  tiU  1803.  Jt  is  pufficiept, 
thl»r(¥fore,  I  t\imkiy  to  throw  pn  the  other  party^* 
trfco  setf  up  bis  a^t  »s  the  foundation  of  any  right* 
tlie  burthen  of  proving  that  it  was  done  at  the  time 
flf  sanity ;  ?flore  specially,  »s  it  appears  tU»t  it 

was  done  in  S^ptevU^^  at  one  of  tho^e  periods  (^ 
|;be  year,  wh#n  be  wa«  habitually  most  snbject  tp 
bia  disorder.  Tjbif  brings  me  to  px^^ine  the  faptp 
Attending  the  maniflge.  It  appear^i  that  his  ^r 
tb?r*,  whp  h*8  b^n  produced  aa  a  witne»)8,bad 

gjven  bim  i#?Fe  ^o  go  to  a  sbow  of  cattle,  i* 

prder  to  anujse  him }  tb^t  he  topfc  that  c^or- 
jt^nity  of  i^loping  to  tpwn  witjfout  mpney  $nd 
W^ho^t  prepfU^tion }    that  be  (:old  bis  frifsnd  he 

w»s  going  intQ  the  npighbonj-hood  oH  Nottmgh^fmi 

__. . . .         _      _        _^  _^-___  -  _  <■'  ^ _ 

*  Consist.  27tb  June  1817.  —  In  the  case  of  Sumerfield  v.  ^ 
i)(acinil^£,  as  to  thfi  competencjr  of  a  father,  to  be  a  witness, 
Wk?  M  Wa*¥>4ly  UMtitjit«d  procei^ags/  (jto  mmi  the  marnaj^ 
f f  If^  8Qn)  wbi^h  w^rp  cgmdnu^d  by  the  son,  ou  h js  comi^  of  fga : 
An  objection  to  the  compe^ncy  of  the  father  to  be  ^  vntnej^s^  wss 
over-ruled  by  the  Court,  observing,  "  that  the  son  s  intervention 
tf  in  the  suit  was  a  supercession  of  .the  father,  and  that  by  taking 
^  UP  tfae  PMJI,  w^ere  be  finmd  it,  h^  bad  adqited  and  sanctioned 
**  ^  ih^  ba4  been  done.  For  the  sake  of  gi-e^ter  regulayity 
•*  Jhowever,  the  conclusion  pf  the  caM9e  w^s  rescin^led,  to  ^nfl^le 
**  the  &ther  formally  to  withdraw  himself  from  the  suit,  aiid 
5'  Ulsn,  wttli  his  wife,  to  be  repeated  to  theii  depositions." 

B  £  3  and 
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Turn  BR  r.     ^od  should  rctum ;  but  he  did  not:  he  went  ta 
Newark^  and  on  to  London^  without  any  other  pur- 


6th  May  1808.  pQgg  than  that  of  indulging  the  military  notions, 

which  he  usually  entertained  in  his  fits  of  insanity / 
He  is  described,  by  one  of  the  passengers  in  the 
*        same  carriage,  to    have  been  giddy  and  flighty, 
very  communicative  iabout  his  family,  as  persons 
of  property,  but  frequently  contradicting  himself; 
speaking  to  every  person  whom  he  met,  and  parti- 
cularly to  women,  and  calling  to  any  person  that  he 
saw  at  the  window.     This  witness  deposes,  that  ^t 
first  he  supposed  him  only  to  be  wild  and  thought- 
less^  but  afterwards  he  considered  him  to  be  de- 
ranged.    This  is  a  description  of  very  extravagant 
behaviour.     On  his  coming  to  town,  on  the  9th  of 
September  J  he  met  this  lady  for  the  first  time,  as  it 
is  admitted  by  Mrs.  Turner  in  her  answers,  who 
was  then  Sarah  Meyers^  but  passing  by  the  name 
of  Mrs.  Lee.    He  first   became   acquainted  with 
this  woman,  by  accidentally  meeting  her  in  the 
street,  somewhere  near  one  of  the  Theatres  Royak 
Her  servant,  Susannah  Sgmre,  says,  "that,  on 
••*  Friday,  the  9th  of  September,  he  came  with  her 
"  mistress,  who  lived  in  Afin  Street  East,  and 
•     '"that  almost  immediately  she  heard  him  say  to  her 
**  mistress  —  *  he  could  notlive  without  her.*  That 
''  her  mistress  then  proposed  *  that  she  should  go 
•^^  to  church  with  them,'  and  on  the  Monday  foUow- 
"  ing  Mr.  Turner  obtained  a  licence,  and  on  Wed- 
"  nesday  they  were  married.*'     Here  is  an  offer  of 
marriage  at  once  to  a  perfect  stranger.  —  One  has 
heard  of  the  extravagant  effects  of  love  at  first 
sight.  —  This  is  conduct,  which,  if  it  stood  alone, 
might  be  only  an  act  of  a  very  weak  pei-son,  and 
might  not  be  sufficient  to  proclaim  a  man  absolutely 

mad 
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mad  opkinatic:  it  is  certainly,  however/  synapto-     Tj""""' 

matic ;  and  if  fortified  by  other  acts,  mjiy  lead  to ; 

a  di%ent  conclusion,  «^  ^^  ^''^s- 

The  next  witness,  on  whose  evidence  I  shall 
observe,  is  Mn  Parry ^  a,  banker  in  Birchin  Lane. , 
He  says,  "  that,  on  the  9th  pf  September ^  Mr. 
"  Turner  called  on  him,  and  obtained  some  money, 
**  ^6*15,  on  the  very  morning  of  his  coming  to  town. 
**  On  the  lOth,  he  came  again  dressed  in  an  officer*s 

regimentals,  and  told  him  that  he  had  come  to 

town  to  purchase  regimentals  for  a  troop  of 
"  horse,  on  which  he  had  expepded  ^400,  and 
"  wanted  more  money.  That  not  suspecting  him 
**  to  be  deranged,  he  gave  him  -£50.  That  his 
"interview  was  short,  and  he  cannot  take  on 
«  himself  to  say  that  he  wa9  insane/'  Mn  Parry^  s 
junior,  speaks  nearly  to  the  same  effect  —  "  that 
^*  he  did  not  think  him  mad ;  that  he  was  not 
"acquainted  with  the  manner  in  which  he  was 
**  usually  affected  with  military  ideas  ;  and  though 
"  it  might  surprise  hun,  it  did  not  occur  to  him 
*^  that  such  behaviour  proceeded  from  madness. 
"  The  next  day  he  called  again,  and  said,  he  was 
«  going  to  be  introduced  to  the  King  ;  but  stUl  he 
«  did  not  think  him  mad.'*  This  opinion  of  the 
witness  does  not  weigh  much 'with  the  Court, 
knowing,  that  insane  persons  are  frequently  affected 
with  such  notions  of  connection  with  great  per. 
sonages,  when  no  such  connection  exists. 

It  is  alleged,  on  the  part  of  Mrs-  Turner,  "  that 
"  she  was  the  cause  of  this  inclination,  on  his  dis- 
U  covering  that  she  was  particularly  fond  of  the 
"  military  profession,  from  seeing  the .  looket  of  a 
"  military  officer  in  her  possession ;  and  that  hq 
"  affected  their  habits  from  a  wish  to  recommend. 
«  himself  to  her."     But  this  could  not  have  been, 

E  E  3  the 


^^  CAiSBS  SBTBRlflNED  IN  THB 

^km  V.    th6  ci&ttte  ef  them,  ftince  they  appeared  in  his  fint 
^*''**'*     eAriVit^tiOh  With  Ptfny,  before  he  bid  seen  h v. 


6th  ii%  iB5«.  and  with  his  fellow-traveller  on  the  rMcL  Mr^ 
paf^,  junior*  days^  that  the  next  diy,  a  young 
•  woman  cam*  to  enquire  about  hU  character^  witii 
a  card  cJf  teftreniie  6f  a  description  very  wild :  -^ 
«  Royal  A^my  of  Ffande,  Captain  JandOan  Tifrtitf^ 
♦*  6f  the  Royal  Guards/' 

Mt.  NidholU  al96  giV6ft  an  account  of  a  virit  to 
him,  *Uhat  he  pitied  irith  him,  and  talkol  <tf 
«  oMers  fdr  military  dothing,  an4  took  Itoro  very 
f  *  abruptly ;  that,  t*ro  or  three  days  afterwards,  he 
*«  dined  with  hirt  agaiti  in  ^  cavalry  uniform,  and 
**  Said,  that  he  had  Orders  to  provide  clothing  fdt 
**  the  whole  I'egiment,  and  that  he  wished  to  b6 
**  recommended  16  an  army  tailoi*  j  that  he  got  up 
"  ih  a  hurry,  and  In  a  low  voice  said,  that  he  had 
^  been  a  lucky  fellow,  as  he  had  piet  with  a  young 
*«  lady  of  fortune,  who  had  fallen  in  love  with  him, 
**  and  that  he  was  going  to  be  married  to  her  j 
V  that  he  went  aWay  abruptly,  and  he  then  con» 
**  eluded  that  he  was  insane.*' 

Oakley,  the  sister  of  the  woman^  says,  "that 
**  on  the  Monday  he  was  very  desirous  to  marry 
"  her  sister ;  that  he  went  for  the  licence,  and 
^*  Was  married;  and  that,  during  the  ceremony, 
**  there  was  perfect  propriety  of  behaviour ;  and 
^*  that  he  wafe  perfectly  rational,  and  that  it  waa 
«*his  own  tjfee  act/'  The  Clergyman  and  the 
Clerk  also  depose  to  the  propriety  of  his  behaviour. 
Much  stress,  however,  is  not  to  be  laid  on  that 
dlrcumstance ;  aa  persons,  in  that  state,  will  never^ 
tiieiess  6ften  pursue  a  favourite  purpose,  with  tlie 
Ctnnposure  and  regularity  of  appaitently  touod 
A{thte»  It  is  in  the  extravagance  of  the  act  itself, 
tMMt  than  in  the  manner  of  putlsuing  it,  that  the 

proof 
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proof  of  madness  is  to  be  discovered.     There  is    tu»ne»v. 

*^  Meyers. 

then  a  letter  exhibited,  which  was  written  by  him _• 

to  a  friend  of  his  father,  which  has  been  called  for  etJ^-Moy  isos. 
by  the  wife,  and  has  been  produced ;  but  it  breathes 
madness  in  every  line ;  it  describes  the  lady  as  the 
daughter  of  an  officer  in  the  Prince  of  Hesse  Cos- 
seFs  regiment  j  and  says,  "  that  if  his  family  re- 
nounce her»  he  had  engaged  to  give  him  a 
commission  in  a  regiment  of  dragoons;  and 
"  that,  as  soon  as  he  should  receive  their  answer, 
**  he  should  take  a  captain's  commission  in  the 
"  Prince  of  Conde's  body  guards,"  &c.  The  same 
disordered  idea  prevails  throughout. 

Other  persons  are  examined  on  the  part  of  the 
wife,  who  never  saw  much  of  him.  There  is  the 
Hairdresser,  who  dressed  his  hair  once  or  twice ; 
and  the  Victualler,  who  supplied  him  with  dinners  ; 
and  a  person  discharged  by  the  wife  from  debt ;  and 
otheH  whose  information  is  much  too  slight  to 
weigh  agaiaftst  the  rest  of  the  evidence,  which  so 
strongly  proves  the  influence  of  disorder  on  his  minil. 
Mr.  Leadbeaier^  the  friend  of  his  fkther,  de- 
scribes his  conduct  when  Ixe  prevailed  on  him  with 
difficulty  to  come  to  his  house,  till  his.  father  could 
arrive  to  take  care  of  hisiu  When  the  father 
comes,  he  is  separated,  but  undoubtedly  expresses 
a  great  affection  for  his  wife.  When  he  goes  into 
the  country,  the  same  history  proceeds..  He  was 
put  under  the  care  of  Mr.  FcewciU  who  proves,  that 
110  wa»  deranged  for  three  weeks  af^er,  and  that 
he  was  so  again,  the  next  year,  at  the  same  period. 
On  this  evidence,  I  am  of  opinion,  that  it  is 
sufficiently  proved  that  he  was  deranged  at  the 
time  of  the  marriage,  and  that  I  am  bound  to 
proooonce  the  marriage  null  and  void. 

£  £   4 
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The  Office  of  the  Judge  promoted  by  BISHOP, 
H.  M.  Procurator  General^  v.  STQNE. 

i|tiiAfiQfi8oi.  npHis  was  a  case  of  criminal  proceeding  against 
SdS^eSat.  *^P  Reverend  Francis  Stone  under  the  statute 

i8A\pt«.c.i2.  13th  Elizabeth^  c.  12.,  and  for  maintfiining  an4 

against  a  Cleiiy-    '  t^       •  ^  •  •%  •!/• 

man,  for  preach-  aiqrming  doctnnes  contrary  jto  the  ancles  of  r^r 
mtrai^'tir'the    Hgion,  as  by  law  established.  * 

anidaa  of  re- 

wdiJT  The  case  was  argued  by  the  King's  Advocate^ 

Dr.  Laurence  and  Dr.  Swabey,  in  support  of  th^ 
proceedings,  and  by  Mr*  Stone^  who  appeared  in 
person  to  conduct  his  own  defence, 

Judoment. 


♦  The  citation  was  in  the  following  words: — BeUhy,  by 
■Divine  Permission,  Bishop  of  LondoUf  To  all  and  singular 
jClerks  and  literate  Persons  whomsoever  and  wheresoever  in  and 
throughout  our  whole  Diocese  of  London^  Greeting:  We  do 
hereby  authorize,  empower,  and  strictly  enjoin  and  command  you, 
jpintly  and  severally,  peremptorily  to  cite,  or  cause  to  be  cited, 
the  Reverend  Frcmcis  Stone,  Clerk,  Rector  of  the  Rectory  and 
Parish  Church  of  Norton,  otherwise  Cold  Norton,  in  the  county  of 
Ei$ex  and  Diocese  of  London,  personally  to  appear  before  th^ 
^ight  Honourable  Sir  fVWiam  Scott,  l^night.  Doctor  of  Laws^ 
our  Vicar  General  and  Official  Principal  of  our  Consistorial  and 
Episcopal  Court  of  London,  lawfully  constituted  his  Surrogate, 
or  other  competent  Judge  in  this  behalf,  in  the  Common  Hatfrln 
Doctorg  Commons,  situate  in  the  parish  of  S^.  Benedict,  near  Pouts 
Wharf,  London,  and  place  of  Judicature  there,  on  the  third  day 
after  he  shall  have  been  served  herewith,  if  it  be  a  Court-day, 
otherwise  on  the  Court-day  then  next  following,  at  the  usual  and 
accustomed  hours  for  hearing  of  causes  and  doing  Justice,  then 
and  there  to  answer  to  certain  positions  or  articles  to  be  ol9ectttd 
against  him  for.  t)i^  hei^th  of  his  aoul,  and  thf  lawful  co^n^on 

a|i4 
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Judgment.  h-  m.  Ptocu- 

Sir  William  Scott — ^This  is  a  prosecution  against  ^^^^^.s^Nsi 
the  Reverend  Francis  Stone^  Rector  of  Cold  Nartofh 
originating  in  a  imitation  in  the  name  of  th^ 
Bishop  of  London^  though  the  Bishop  might  he 
personally  ignorant  of  the  existence  of  such  suit, 
Jt  is  the  constant  style  of  the  Court,  and  it  is  not  in 
the  power  of  the  Bishop,  by  any  intervention  on  his 
part,  to  refuse  the  process  of  the  Court  to  any  one, 
who  is  desirous  to  avail  himself  of  it,  in  a  proper 
case.  The  suit  is  promoted  by  the  Procurator 
General  of  his  Majesty  j  and,  certainly,  he  is  not 
an  unfit  person  to  superintend  the  management  of  a 
suit,  which  has  for  its  object  the  maintenance  of  the 
established  religion  of  the  state.  It  is  not  peo^liar 
to  this  Court,  but  is  common  to  other  Courts,  and 
familiar  to  every  day's  experience,  that  suits  for 
public  interests,  are  in  the  name  and  under  the 
directions  of  the  law  officers  of  the  Crown.  Mr. 
fStgne  appeiared  under  protest,  ,and  the  grounds  of 

that  protest,  as  set  forth  in  objection  to  the  citation, 

■         ■'  ■   — ■ — ■ 

and  TfiiooBa^on  of  his  manners  and  excesses,  and  more  especially 
for  advisedly  maintaining  or  affirming  doctrine  directly  contrary 
or  repugnant  to  the  Articles  of  Religion,  as  by  law  established, 
or  some  or  one  of  them,  and  against  the  act  or  statute  made  ih 
the  Fariiament  holden  at  Wesimintier^  in  the  ISth  year  of  the 
reign  of  her  late  Majesty  EUzabethf  Queen  of  England^  and  so 
forth,  entitled  "  An  Act  for  the  Ministers  of  the  Church  to  be  of 
**  sound  Religion,*'  and  further  to  do  and  receiye  as  unto,  law 
and  justice  shall  appertain,  under  pain  of  the  law  and  conteinpt 
thereof,  at  the  voluntary  promotion  of  Charles  Buhop  Esquire, 
His  Majesty's  Procurator  General. — And  what  you  shall  do,  or 
cause  to  be  done  in  the  premises,  you  shall  duly  certify  our 
Vicflr  General  and  Official  Principal  aforesaid,  his  Surrogate,  or 
other  competent  Judges  in  this  behalf,  together  with  these  pre- 
sents, 

have 
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H.  M,  f  Rflctf^  have  been  argued  by  his  counsel  *,  ^hase^  iJdelity 
^Atv.sitoitt,  ami  ability  be  has  biimelf  fttOy  acknotdedfged. 
That  pf  crtest  was  overrnfed  t  j  and  it  was  open  to 
the  party  to  have  appealed  against  that  decision, 
or  to  have  pfayed  a  prohibition ;  bat  he  has  done 
neither.  He  has  confined  himself^  in  his  defencev 
to  a  loose  tribal  protestation,  of  which  it  is 
impossible  that  any  notice  can  be  taken.  The 
Court,  therefore,  is  under  the  necessity  of  ad- 
ministering the  law,  according  to  the  nature  and 
extent  of  its  jurisdiction,  on  the  offence  alleged  and 
proved.  This  ofSbnce  is  laid  under  the  statute 
13th  EUzabeth,  "  for  advisedly  maintainrng  or 
**  affirming  doctrines  directly  contrary  or  repug- 
^  nant  to  the  articles  of  religion.**  ITiese  articleii 
are  not  the  works  of  a  dark  age  (as  it  has  been  re- 
presented) ;  they  are  the  production  of  men  eminent 

*  Drs.  Arnold  and  Adams  were  employed  in  tliat  part  of  the 
proceeding.  JVlr.  St&ue  afterwards  eonducted  his  owik  defetice  ki 
a  written  vindicatbn  of  the  opimons  with  wbiob  he  was  etlar|fcd 
— -  The  subfitanoe  of  his  defence  was  *'  that  he  had  done  no  more 
"  than  fulfilled  his  engagements  with  his  ordaining  Bishop;  that 
^'  he  had  conformed  to  the  churdb  of  England,  as  by  hnr 
'*  established,  and  that  he  had  not  oftnded  against  the  statste ; 
**  and  that  the  prosecution  was  unjust  and  oppiessive." 

t  The  Protest  objected  *'  that  the  citaticsi  was  itreguhr  aod 
**  insufficient  in  calling  on  Mr.  Stone  to  appear  before  tfie  Jodg^ 
'*  instead  of  the  Bishop  in  person ;  and  secondly,  dwt  the  natore 
*^  of  the  cause,  and  die  quality  of  the  Promoter  were  ass  suf- 
*'  ficiently  explained.*'  The  Court  over-nded  these  oHectawn, 
holding,  ''  that  the  Citation  was  in  the  usual  form ;  that  It  night 
**  hare  issued  independenUy  of  the  statute  ;  and  thac  iJn  woids 
''  of  the  statute  *'  before  the  Bishop  of  the  Diocese  or  the 

Ordinary'*  were  to  be  interpreted  acending  to  the  usual  sqrle 

and  form  of  Judicial  proceeding  in  this  C^mrt;**-— smI  on  the 
second  point— *'  that  there  was  no  want  of  due.  specification." 

for 


camiBTaRT  cofiniT  or  lomdon. 


«7 


1^M^}99%^ 


for  thtfit  erachtum.  and  atUehmetit,  to  the  mmtr  H,M«Fu€ir. 
of  true  reugion*  They  wtt^  iramea  by  toe  com  aai.  ».ston>. 
Iwninaries  of  thd  refonned  ofaurchy  i^th  ^eat  care, 
io  convocation^  as  containing  fundamental  triltlit 
daduciblei  in  th^ir  judgment,  from  Scripture ;  aad 
tbe  legislature  hiM  adopted  and  established  tbemi  i$ 
the  doctrines  of  our  Churdi,  down  to  the  present 
titte* 

Tbe  purpose  for  which  these  articles  were  de» 
signed,  is  stated  to  be  **  the  avoiding  the  dirersitiei 
«of  opinions,  and  the  establishing  of  consent 
^*  touching  true  religion :"  It  is  quite  repugnant^ 
therefore,  to  this  intention,  and  to  all  rational 
interpretation  to  contend^  as  we  have  beard  this 
d*y,  that  the  construction  of  the  articles  should 
be  left  to  the  private  persuasion  of  individuals^ 
tmA  that  every  one  sAiould  be  at  liberty  to 
preach  doctrines  contrary  to  those,  which  the 
wisdom  of  the  State,  aided  and  instructed  by  the 
wisdom  of  the  Church,  had  adopted.  It  is  the 
idlest  of  all  conceits,  that  this  is  an  obsolete  act ; 
it  is  in  daily  use,  **  viridi  observantUk'*  and  as  much 
in  force  as  any  in  the  whole  statute  book,  and 
repeatedly  recommended  to  our  attention,  by  the  in^ 
junctions  of  almost  every  Sovereign  who  has  held  the 
sceptre  of  these  Realms.  It  is  no  business  of  mine, 
in  this  place,  to  vindicate  the  policy  of  any  legisbu 
tive  act,  but  to  enforce  the  observance  of  it  I 
cannot  omit,  however,  to  observe,  that  it  is  essential 
to  the  nature  of  every  establishment,  and  necessaiy 
for  the  preservation  of  the  interests  of  the  Laity,  as. 
well  as  of  the  Clergy,  that  the  preaching  diversity  of 
opinions  shall  not  be  fed  out  of  the  appointments 
of  the  Bstablished  Church  j  since  the  Church  itself 
W<m)d  otherwise  be  overwhdned  with  the  variety 

of 
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H.  M.  procv.  of  opinion,  which  must,  in  the  neat  mass  of  human 
RAL  V.6T0MC.  character,  arise  out  of  the  infirmity  of  our  common 
nature.  For  this  purpose,  it  has  been  deemed  ex* 
pedient  to  the  best  interests  of  Christianity,  that 
that  there  should  be  an  appointed  liturgy,  to  which 
the  offices  of  public  worship  should  conform ;  and 
as  to  preaching,  that  it.  siiould  be  according  to  those 
doctrines  which  the  State  has  adopted,  as  the 
rational  expositions  of  the  Christian  faith.  It  is  of 
the  utmost  importance  that  this  system  should  be 
maintained.  For  what  would  be  the  state  and  con- 
dition of  public  worship,  if  every  man  was  at  liberty 
to  preach,. from  the  pulpit  of  the  Church,  whatever 
doctrines  he  may  think  proper  to  hold  ?  Miserable 
would  be  the  condition  of  the  Laity  if  any  such 
pretension  could.be  maintained  by  the  Clergy. 

It  is  said,  that  Scripture  alone  is  sufficient.  But 
though  the  Clergy  of  the  Church  of  England  have 
been  always  eminently  distinguished  for  their  learn- 
ing and  piety,  there  may  yet  be,  in  such  a  number 
of  persons,  weak  and  imprudent  and  fanciful  in- 
dividuals. And  what  would  be  the  condition  of 
the  Church,  if  such  person  might  preach  whatever 
doctrine  he  thinks  proper  to  maintain  ?  As  the 
law  now  is,  every  one  goes  to  his  parochial  Church, 
with  a  certainty  of  not  feeling  any  of  his  solemn 
opinions  offended.  If  any  person  dissents,  a  remedy 
is  provided  by  the  mild  and  wise  spirit  of  toler- 
ation, which  has  prevailed  in  modem  times,  and 
which  allows  that  he  should  join  himself  to  persons 
of  persuasions  similar  to  his  own.  But  that  any 
Clergyman  should  assume  the  liberty  of  inculcat- 
ing his  own  private  opinions,  in  direct  opposition 
to  the  doctrines  of  the  Established  Church,  in  a 
j^ace  set  apart  for  its  own  public  worship,  is  not 

more 
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more  contrary  to  the  nature  of  a  National  Cburch  h.  m.  procv- 
than  to  all  honest  and  rational  conduct*    Nor  is  k^^%to^k^ 
this  restraint  inconsistent  with  Christian  liberty ;  for      ■' '  ^ 
to  what  purpose  is  it  directed,  but  to  ensure,  in  the  ^®***-*^^®^' 
Established  Churchy  that  uniformity  which  tends 
to  edification  ;  leaving  individuals  to  go  elsewhere 
according  to  the  private  persuasions  they  may  enters 
tain.     It  is,  therefore,  a  restraint  essential  to  the 
security  of  the  Church,  and  it*'  would  be  a  gross, 
contradiction  to  its  fundamental  purpose  to  say, 
that  it  is  liable  to  the  reproach  of  persecution,  if  it 
does  not  pay  its  ministers  for  maintaining  doctrines 
contrary  to  its  own.     I  think  myself  bouiid  at  the 
same  time  to  declare  that,  it  is  not  the  duty  n^r 
inclination  of  this  Court  to  be  minute  and  rigid  in 
applying  proceedings  of  this  nature,  and  that  if  any 
article  is  really  a  subject  of  dubious  interpretation^ 
it  would  be  highly  improper,   that    this  Court 
should  fix  on  one  meaning,  and  prosecute  all  those 
who  hold  a  contrary  opinion  regarding  its  interpre- 
tation.   It  is  a  very  different  thing,  where  the  au- 
thority of  the  articles  is  totally  eluded ;  and  the 
party  deliberately  declares  the  intention  of  teach- 
ing doctrines  contrary  to  them.     With  these  ob- 
servations  on  the  law,  I  have  only  to  enquire 
whether  the  doctrine,  which  this  gentleman  has 
pseached,  is  contrary  to  the  articles  ?  That  will  be 
a  very  short  discussion  on  the  evidence  which,  has 
been  laid  before  the  Court. 

The  first  article  states  the  doctrine  of  the  Trinity ; 
the  second,  the  divinity  of  our  Saviour,  and  the 
atonement  by  his  death  and  sacrifice.  It  is  al- 
leged,  that  Mr.  Stone  has,  in  a  sermon,  publicly 
impugned  these  doctrines,  and  that  he  has  since 
oommitted  these  sentiments  to  the  press.  It  is  not 

necessary^ 
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H.M;p#«f«r.  nteefMuy^ dut  I  should  state  the  partimilar  terms 

eaI^^t^V  IB  which  these  fiindunental  tenets  have  beeti  im.* 

'  rmsmed  t  The  Court  has  beard  those  observatiixifl 

'  repeated  more  frequently  than  It  wished^  and  m^re 

then  could  be  agreeable,  It  hopes,  to  man^  of  the 

auditors.    Mr  Stofw  himself  has  admitted,  and  is 

rendy  to  admit,  more  so  pierhapa  than  those  wlu> 

had  the  management  of  his  defence,  would  have 

adrisedf  tiie  total  opposition  of  his  doctrine's  to  the 

aj?||idQ9  in  i|uestion.    I  have  listened,  with  patient 

aM^entioD^  to  what  he  has  oSeied  this  day,  but  I  find 

it  Ui^^  WVt  then  a  repetition  of  his  sermon*    II 

ly  90^  i^M^esaery  for  me  to  go  through  the  rest  ci 

th?  evidence*  or  to  state  the  faets  in  detail.    The 

pr^a^bii^g  and  tb»  publishing  are  both  abundantly 

Tllf»  wbNt  istfaedutyof  tfaeCourt  ?  It^annotsefiiae 
ijto  |Hl^9fity  to  carry  i|ito  effect  the  statutes  of  the 
lwA»  It  mgbt  proceed  jmasediately,  as  suggested 
*  by  tkf^  KiQg'9  Advocate,  a£ter  the  persisting  in 
thi9se  4oetriii#s,  which  w^  have  heard  this  day,  to 
ppFpnoHAOe  the  senteiute  of  the  law.  But  die 
CkHUt  W  d»po«edl  to  act  with  the  greatest  induL 
giwce  tp  th^  .paity,  and  mli  now  content  itself  w^ 
admwiahipg  km,  tbwgh  not  encouraged  to  expect 
V^  9^9^  j&iQWthis  admonition,  to  appear  the  next 
Cvvirt  dfiy  to  rerofct  his  errors^  with  an  iotimadoa 
that  if  h^  4999  not  obey  this  admonitioQ^  the 
Court  will  feel  itself  undftT  the  necessity  x>f  pro* 
ce9<JbM^  to  jinjijiot  ib^  pantiouhyr  penidty,  which  the 
stfM:|i.te  dir^Qts. 


On 


COMSESTOny  court  tOI*  lohdon.  ^2 

On  tke  nextComA  day,  Mx.Sism  teadared  a  H.M.pjuiaii:. 
pifuer  *,  vrbach  he  described,  on  being  interrogated  ^i]["  ^*j;i^ 
as  to  its  .conteDits  by  the  Court,  as  a  revocation  of  — — -^— - 
his^enxMrg;  but  the  Judge  declared^  after  some  ob^  ^othii^isos. 
serrations  by  Mr.  Stone^  that  He  couid  not  so  cobi- 
sider  it,  and  ^oceeded  to  the  Allowing  effect :  -^ 

Tke  only  queation  whidi  I  hasre  now  to  detar«* 
mine  is,  Wbothfsr  Mr«  Sixme  has,  by  bis  deelarationa 
Ihis  dsyt  either  Torhally  or  in  wiifciog,  satisfied  the 
assignation  made  upon  hiin  -^  to  revoke  his  error  ? 
It  is  not  in  my  power  to  accept  the  written  paper 
as  a  revocation;  it  is  not  reaiiy  so  intended;  it 
would  be  a  want  of  good  faith  to  the  public,  and  of 
prirate  integrity^  if  I  were  to  declare  that  paper  to 
be  a  itevocatioQ,  which  is  directly  the  reverse<r 
Hiere  is  no  diffieuily  in  framing  what  the  statute 
cequiresp  as  it  is  plsiaaly  an  assurance^  that  the  party, 
tvho  has  bdSsnded  against  the  statute,  revokes  ^ 
error.  Of  what  has  fidlen  from  Mr.  Stone  v^bally, 
it  is  not  necessary  ^  pie  to  take  any  notice.  He 
has  been  heard  by  aii  around ;  and  f  might  leave 
it  to  the  judgment  of  those  persons,  whether,  what 
be  has  now  declared,  is  not  of  the  ssme  tenor  with 
what  he  said  (Hi  the  last  Court  day  ?  in  my  judg^ 
ment  it  is  clearly  so.  I  am  voiy  obtain,  that  the 
indulgence  of  another  week  would  be  productivst 
of  no  alteration  in  his  sentiments.    It  is  only  a 


^m'^'^ia'  'I  Bium    "  1 1  M  '  9tm  i-t  9mvmv  *'^  *    %%tt 


T<miii    'wmwiiawi     f»'i, 


^  I,  Bm^  St9n€i  A^ol^r  9f  Q>ld  Norton,  AP>  4i^  ^9pii«ly  pf 
Essex,  do  decUvPS,  tbat  J  iwi§  wit  »w»r9  iQ^  by  pveacbiitt  m 
Sermon  before  the  Archdeacon,  I  w^  offendii^  against  an  act  of 
Parliament  passed  in  the  reign  of  <lueen  Elizabeth :  and  further^ 
I  was  persuaded  that,  my  solemn  engagements  with  ^  Bfahep, 
%|  n^yOrdin^on  ^s  fms^  aujtwiwd  TO  to  pmcb  aildid. 
$Mt  a9  the  act  of  Purliameiit  aff  rppis,  that  I  should  pc^aob  ^nly 

wh^  is  consistent  with  tb^  39  articles,  I  do  pro«ii8^  npt  tp  ofb^ 
again  m  like  manner.  Signed,         Fronds  Stone, 

total 


SOth  ilfdy  1808. 
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H.M.  paocu.  total  abandonment  of  his  errc^rB  that  can  satisfy  fhe 
»1I"  ?t"  V.  law.    He  dedaresi  that  he  was  not  sensible,  that^ 

by  preaching  his  sermon  before  the  Archdeacon^ 
he  was  offending  against  the  statute  of  Elizabeth. 
With  all  respect  to  the  personal  veracity  of  Mr.  * 
Stane^  I  find  great  difficulty  in  reconcUing  my. 
mind  to  the  truth  of  that  statement.  It  does  ap- 
pear to  me  very  extraordinary,  that  a  gentleman, 
liberally  educated,  who  has  been  forty  years  in' ' 
holy  orders,  should  be  so  ignorant  of  the  funda-^ 
mental  law  of  the  Church  of  England,  as  not  to 
know  the  provisions  of  that  statute.  But  ignoi* 
ranee  of  the  law  is  no  defence  whatever.  It  is 
not  that  which  can  be  pleaded  by  an  individual, 
in  defence  of  any  violation  of  the  laws  of  the  land* 
The  second  clause  of  this  paper  is,  that  he  was 
well  persuaded,  that  the  ordaining  Bishop  author 
rized  him  to  preach  as  he  did.  It  appears  to  me^ 
that  this  is  an  affirmance  of  his  doctrines.  Whei» 
he  says,  that  his  solemn  engagements  authorize 
him  to  preach  those  doctrines,  that  is  so  far  from 
a  retractation,  that  it  is  tantamount  to  a  declaration^ 
that  the  doctrines,  for  which  be  is  proceeded  against^ 
are  agreeable  to  his  notions  of  Christian  faith. 

The  concluding  part  is^  *^  I  do  promise  and  en-i 
gage  not  to  offend'  again  in  like  manner.''  Who 
can  say  otherwise,  than  tliatthis  is  a  mere  promise 
of  Juture  silence,  but  no  revocation  of  past  error? 
It  is  no  revocation ;  and  that  is  the  demand  of  the 
statute.  It  might  be  satisfied,  if  mere  future  silence 
was  all  that  is  required ;  but  it  is  no  revocation  of 
the  past 

1  am,  therefore,  under  the  painful  necessity  of* 
CQiisideiing  Mr.  Stone  as  having  declined  to  revoke 
his  error,  and  to  comply  with  the  requisition  of  the 

statute  'f 
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statute ;  and  I  must  direct  the  Registrar  to  I'ecord  h.  m.  procu- 
that  the  party  has  not  revoked  his  error.  It  is  ^^IT,  ^n«" 
only  necessary  to  observe  further,  that,  by  the 
Canons  of  the  Church  •^  it  is  prescribed,  that  when 
sentence  of  deprivation  is  to  be  passed,  which  I 
must  declare  to  have  been  incurred  by  this  offence, 
it  must  be  pronounced  by  the  Bishop,  t 

the 


90th  itfoy  1806^ 


*  Can.  122. 

t  In  1714  there  was  a  suit  of  a  similar  kind  before  the 
Delegates,  promoted  by  Dr.  Felling  against  Whiston  for  Heresy, 
in  publishing  doctrines  contrary  to  the  Articles  of  Religion.  The 
statute  of  EUzabeth  was  not  mentioned.  In  that  case,  after  the 
Convocation  had  passed  a  censure  upon  the  book.  Dr.  Felling 
applied  to  Dr.  Harward,  the  Commissary  of  the  Dean  and  Chapter 
of  St.  Fauts,  to  be  permitted  to  promote  articles  against  Houston 
in  that  Court.  jyr.Harward  tliought,  on  consideration  of  the 
crime,  and  its  legal  punishment,  —  degradation  from  the  mini«- 
steria]  functions,  that  as  he  had  not  his  commission  from  any 
Bishop,  it  was  not  in  his  power  to  degrade  a  Clergyman ;  and 
therefore  that  he  had  not  authority  to  judge  of  Heresy,  whereto 
that  degradation  belonged.  He  theifefore  refused  the  cause,  and 
intimated,  that  he  thought  it  belonged  to  the  Court  of  Arches.  The 
Dean  of  the  Arches,  Dr.  Beitesworihy  on  application  being  made  to 
that  Court,  gave  it  as  his  opinion  and  determination,  that  the 
matter  not  coming  before  him  by  appeal,  as  causes  ouglit  to  do  in 
his  Court,  and  the  cause  having  been  already  under  the  cogni- 
zance of  Convocation,  and  belonging  properly  to  the  Bishop  of 
London^  he  could  not  receive  it  in  the  first  instance.  Applicauon 
was  then  made,  in  the  way  of  Appeal  from  the  refrisal  of  thq 
Dean  of  the  Arches,  to  the  Chancellor,  for  a  Commission  of  Dele-> 
gates :  And  a  special  commission  was  granted,  consisting  of ''  the 
**  Bishops  of  Winchester^  Bath  and  IVells,  Chester^  Hereford,  and 

Bangor  -,  Lord  Chief  Justice  Trevor^  Sir  Robert  Tracy ^  Knight» 

one  of  the  Judges  in  the  Court  of  King*s  Bench ;  Sir  Robert 
^*  Price,  a  Baron  of  the  Exchequer*  with  Drs.  Wood,  Finfold, 
<<  Fask,  Fhipps,  and  Strahan:'  The  Court  of  Delegates  held^ 
that  the  Dean  of  the  Arches  had  done  wrong  in  rejecting  the 
f  etition,  and  that  the  cause  did  lie  before  him,  and  that  he  ought 
Ito  haPe  entertained  it.    They  further  retained  the  -cause,  and 

F  F  thereoA 


4( 
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H.  M.  pRocu.       The  Bishop  of  London  was  then  introduced,  at^ 
RArjI^rVLV.   tended  by  the  Dean  of  St  Paul%  and  two  of  the 

Prebendaries;  when,  having  taken  the  Judge's 
chair,  He  was  informed  by  the  Judge  of  the  nature 
of  the  offence,  and  the  proceedings  instituted 
against  Mr.  Stone.  The  Bishop  then  stated,  that 
he  had  read  the  depositions,  and  was  clearly  satis- 
fied that  the  offence  was  proved  ;  and  proceeded  to 
read  and  sign  the  sentence  of  deprivation,  which 
the  Judge  directed  the  Registrar  to  record. 

Affirmed,  upon  Appeal,  2Hh  April  1809. 


COPE  V.  BURT,    FALSELY    CALLING   HERSELi^' 

COPE. 

^jtk  June  1609.  T^IS  was  a  casc  of  nullity  of  marriage,  brought 
Suit  of  nullity  of  by  John  Cope  of  the  Temple,  Esq.  against 
tt^Sby «a-  S^^^  ^^'^^  spinster,  falsely  calling  herself  Cbpe, 
SIcri  lon^'^f  "*  ^^  ^^  parish  of  Saint  George,  Hanover  Square,  by 
names,  not        rcason  of  the  false  description  of  her  name  in  the 

Ucence,  under  which  the  marriage  was  celebrated* 
The  libel  ^^  pleaded  the  real  name  of  the  wife  to 
^<  have  been  Sarah  Burt,  spinster ;  and  that  she 
"  Avas  described  in  the  licence  under  the  assumed 
"  name  of  Elizabeth  Melville,  widow  ^  that  botli 
"  parties  were  of  age  j  but  that  the  licence  was 
*^  obtained  by  the  husband,  who  had  been  imposed 
"  upon  with  regard  to  the  name  and  description  of 

thereon  issued  a  Citation  to  IVhiston  to  appear  before  them,  &c. 
on  a  certain  day,  —  when  articles  were  exhibited  against  hini,  at 
the  Office  of  the  Delegates,  nominatim.  The  cause  proceeded, 
and  there  appears  to  have  been  a  full  argument  on  tb6  merits 
of  the  case  :  but  the  siut  Was  afterwards  dropt.  A'id.  fVhistons 
cabe,  ])ublished  by  himself  p.  147. 

"the 
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^*  the  wife  *  ;   and  that  the  marriage  had  in  false  cort  v.  bi»it. 

^*  names  was  null  and  void/'  .T^^;;;;^!;^^, 

The  admission  of  the  libel  was  opposed  by  Dn 
Jenner  and  Dr.  Edwards^  who  submitted,  that  the 
identity  of  the  person  was  in  no  manner  questioned ; 
and  as  both  parties  were  majors,  no  right  had  been 
impugned :  that  this  point  had  been  decided  in  the 
case  oSCockbvm  v.  Gamatdt,  before  the  Commis- 
sary of  Surry,  on  the  4th  of  May  1792,  and  afters 
wards  in  tiie  Court  of  Arches,  on  the  4th  December 
1793.     , 

Court  —  I  wish  to  hear  how  this  case  is  distin^ 
guished ;  for,  when  I  read  the  libel,  it  appeared  to 
me  that  this  was  a  decided  point ;  and  I  was  rather 
Qurprised  to  see  it  raised  again. 


'*'  The  Libel  pleaded,  that,  in  1781,  Sarah  Burt  i^iXXtA  her 
fieiiher  s  house,  and  went  to  reside  with  her  sister  Mary  Many-' 
penny  in  different  parts  of  London,  and  "  that  upon  her  going  to 
**  reside  with  her  said  sister,  she  the  said  Sarah  Burt,  falsely 
^'  calling  herself  Cope,  did  assume,  without  any  legal  autliority 
**  whatever,  the  surname  of  Melville^  and  dropped  her  true  name 
^  of  Burt^  and  during  the  time  she  so  resided  with  her  said 
sister,  used  and  passed  by  the  surname  of  Melville,  but  con^ 
tinued  to  use  and  pass  by  her  true  Christian  name  of  Sarahs 
y  until  about  the  year  1 787,  when  she  dropped  her  said  Christian 
^  name  of  Sarah,  and  from  that  time^  used  and  passed  by  the 
*'  assumed  names  of  Elizabeth  Melville  until  her  pretended 
^<  marriage  with  John  Cope,  &c.  ^c."  In  the  fifth  article  it  was 
pleaded,  *'  that  in  the  year  1791,  the  said  John  Cope,  Esquire, 
*^  was  introduced  to  her  the  said  Sarah  Burt,  now  falsely  calling 
**  herself  Cope,  under  the  assumed  names  and  character  o^ 
**  Elizabeth  Melville,  widow,  and  as  such,  paid  his  addresses  in 
**  courtship  t6  her  in  the  way  of  marriage,  and  that  the  said  Sarah 
Burt,  falsely  calling  herself  Cope,  fraudulently  concealing  from 
the  said  John  Cope  her  real  names  and  character,  and  repre^ 
senting  herself  to  be  Elizabeth  Melville,  a  widow,  did  receive 
his  addresses  and  courtship,  and  consent  to  be  married  to  him^ 
a&d  thaboccordingly,  &c.  &c." 

F  F  2  la 
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27  th  Juntf  1809* 


Cope  v.  bort.  -    In  support  of  the  libel,  Dr.  Arnold  and  Di'. 

Swabey  contended,  that  the  case  cited,  was  one  of 
peculiar  circumstances,  and  had  been  directed  to 
be  so  recorded ;  that  the  father  was  present  at  the 
marriage,  and,  on  that  account,  the  Court  dismissed 
the  suit.  The  general  features  of  that  case  were, 
that  the  man,  whose  true  name  was  Oerald  Gar^ 
nault,  a  widower,  had  obtained  a  licence  under  the 
assumed  name  of  George  Garnet^  bachelor ;  and 
a  suit  of  nullity  was  instituted  by  the  father  of  the 
wife,  who  was  a  minor,  and  afterwards  carried  on 
by  the  woman,  on  her  coming  of  age.  The  dif- 
ference of  the  name  was  supposed  to  be  not 
satisfactorily  proved }  and  the  Court,  observing  on 
the  special  circumstance,  that  the  father  was  pre- 
sent at  the  marriage,  dismissed  the  cause  on  that 
ground.  That  the  impression  which  that  case  had 
left  was,  that  the  general  point  had  not  been  de- 
cided }  that,  on  the  principle  of  the  marriage 
act,  to  which  marriages  under  licence  must  con- 
form, the  true  description  of  persons  was  necessary. 
In  banns  it  is  specifically^  required,  and  the  licence, 
being  a  dispensation  of  the  ordinary  law,  was  to 
be  considered  a  personal  grant  to  the  parties, 
founded  on  a  faithful  description  of  their  state  and 
condition ;  and  it  expressly  contained  a  clause, 
that  if  fraud  was  suggested,  or  truth  suppressed, 
the  instrument  shall  be  null  and  void. 

In  reply,  it  was  said,  that  the  true  name  was 
required  in  banns,  because  the  father's  rights  were 
precluded  by  the  fact  of  marriage  in  that  form ;  and 
it  was,  therefore,  necessary  that  sufficient  notice 
should  be  afforded  to  him,  by  a  true  and  accurate 
proclamation  of  banns.  But  in  marriages  by  licence, 
the  father,  not  consenting,  might  annul  the  mar- 
riage. 
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flage,  and,  therefore,  there  was  not  the  same  reason  copt  v.  bu»t. 

for  holding  the  licence  vitiated,  by  an  inaccurate  ayth  June  isog. 

des<;ription  of  the  parties  ^  that  it  was  a  general 

rule  of  the  law  of  contract,  "  quod  nihil   faoit 

**  error  in  nomine  cum  de  corpore  constat  *,**  and  t 

"  qui  cum  alio  contrahit,  vel  est,  vel  debet  esse^ 

'<  non  ignarus  conditionis  ejus/'     In  the  canons  , 

respecting  licences,  101,  102,  103,  there  was  na 

restriction  as  to  names ;  that,  in  this  case,  where 

there  was  not  any  imposition  in  the  person,  there 

was  no.solid  objection  to  the  validity  of  the  n^ar^ 

riage^ 

Judgment. 
Sir  William  5co«..— ^This  is  a  libel  offered  in 
proceedings,  instituted  for  the  purpose  of  invali- 
dating a  marriage,  which  has  been  celebrated  be- 
tween John  Cope  and  Sarah  Burt^  calling  herself 
Elizabeth  Melville.  The  cause  of  nullity  sug- 
gested, is,  that  the  marriage  was  had  under  the 
wrong  name  of  Melvillie  for  Burt^  apcording  to  the 
description  given  of  her  in  the  licence,  which  was 
obtained  by  the  husband,  on  his  oath,  swearing 
that  all  the  requisites  of  law  had  been  duly  ob- 
served. I  must  confess,  that  I  had  considered 
this  point  to  be  so  much  res  a^judicata^  under  the 
authority  of  the  case  which  has.  been  cited,  that  it 
was  not  without  surprise  that  I  received  this  libel. 
X'was  of  counsel  in  that  case,  and  remember  to 

*  Dig.  18, 1.  9.  See  ako  ib.  §  1 1.  14.  as  to  Error y  in  materia^  ; 
in  iexu  -,  in  qaaUiate.  —  The  presumption  of  law  on  the  subject  of 
marriage  is  thus  expressed^  as  to  accidental  quality ^  in  the  Jewish^ 
\aw :  "  Ut  enim  putatur  neminem  k  cyatho  potare,  quin  eum  prob^ 
**  perlustravit ;  sic  et  hominem  istum  existimandum  est  vitium 
"  novisse,  et  uxorem  voluisse  taipen."    Maimanides^  c.  25.  sec.  ^.^ 

t  Dig.  50.  17.  19. 

.    ■  F  F  3.  havQ^ 
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Cope  ».  Burt,  have  Urged  the  very  argument  which  has  been  re* 

27th  juwf  1.809.  peated  on  this  day  ;  and  I  conceive,  that  the  judg-t 

•    ment  then  given  went  to  the  whole  extent  of  the 

present  question,  and  would  be  binding  on  the 

Court,  even  if  It  entertained  any  private  doubta 

on  the  subject. 

In  that  case,   two  questions  were   raised,   on 
which  it  was  attempted  to  set  aside  the  marriage^ 
the  want  of  consent  of  the  father,  and  the  false 
description  of  the  licence.    The  particularity y  in 
that  case»  of  which  so  much  has  been  said,  waa 
founded  on  the  presence  of  the  father,  which  might 
well  cure  any  defect  from  want  of  his  consent, 
if  no  dissent  was  at  that  time  signified ;,  though  if 
the  other  point  was  material,  and  the  validity  of  tht> 
marriage  depended  on  the  description  of  the  persons 
in  the  licence,  any  defect  of  that  kind  would  not  be 
cured  by  the  mere  attendance  of  the  father.     That 
case,  therefore,  is  a  clear  decision  upon  this  very 
point,  which  it  is  not  in  the  power  of  this  Court  ta 
disturb,  if  It  waa  so  inclined.     The  Judge  took 
the  distinction  between  banns  and  licence,  which 
has  been  noticed  in  the  argument, — that,  in  pub-. 
Ucation  by  banns,  it  is  essentially  necessary  that 
the  publication  should  be  in  the  true  name,  as  it 
would  otherwise  be  defective  in  substance,,  and  no 
one  would  be  put  on  their  guard  by  such  publica- 
'  tion  5  whilst  a  licence  is  not  of  the  same  notoriety, 
but  is  granted  by  the  Ordinary,  on  the  evidence 
which  he  is  content  to  receive,-^ the  oath  of  the 
party,  as  required  by  the  canons  of  the  Church. 

If  there  is  no  deception  as  to  the  identity,  it 
may  be  asked,  what  is  tlie  fraud  that  is  imputed 
in  this  case?  There  was  no  imposition  on  th^ 
Ordinary,  ox  on  the  Minister,^  or  on  either  of  iJie^ 

parti^s^ 
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parties,  as  the  name  had  actually  been  used  for  a  ^o^^  <"•  ^"^"^^ 
considerable  time.  There  is  no  averment  that  a  27th/ttn(?i809. 
licence,  obtained  in  one  name,  Was  transferred  to 
another  person.  If  that  case  should  occur,  and  it 
should  appear  that  a  licence,  procured  for  one  per* 
son,  was  transferred  to  another,  it  might  be  a  fraud 
which  the  Court  would  be  bound  to  notice.  But 
there  is  no  such  ingredient  here. 

I  am  of  opinion,  that  this  case  is  governed  by 
that  which  has  been  referred  to,  and  that  I  am 
bound  to  hold,  that  the  mere  circunostance,  that 
the  licence  has  been  obtained  in  the  name  of  the 
person,  which  she  has  actually  borne,  though  not 
the  true  name,  will  not  authorize  the  Ecclesiastical 
Court  to  pronounce  such  marriage  null  and  void. 

Affirmed  on  Appeal.     Arches,  Sth  Februaty  IS  10.     D^- 
legates,  8th  May  18 1 1.  * 


CHAMBERS  v.  CHAMBERS. 

'J'HIS   was    a   suit    of   divorce,   instituted    by  aetk  ja».j8io. 
George  Chambers  Esq.  against  the  Honourable  Divorce  by  rea- 
Jane  Chambers,  his  wife,  by  reason  of  adultery.        RecriminatiM  li 

cruelty,  as  al- 

J  UDGMENT.  leged  on  the 

part  of  the  wife^ 

Sir  William  Scott.  — •  The  citation  in  this  cause  "®^  sustained, 
issued  in  Michaehnas  Term  1804,  against  the  Ho- 
nourable Jane  Chambers  for  adultery ;  to  which  no 
appearance  was  given  till  Hilary  Term  1805,  after 
excommunication.  A  marriage  bad  taken  placQ 
in  1784,  at  Gretna  Green ;  and  the  consent  of 
parents  being  afterwards  obtained,  the  parties  were 
jnarried  again  in  Yorkshire  for  confirmation  of  the 

*  l8t  PhUUmore's  Rep.  p.  224L 

F  F  4  former 
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Chambers  ».  former  mamage  z  they  cohabited  till  1799;  bat 
not  without  occasional  disagreements  and  separa^ 


"J  -y 


aeth  Jan.  1810.  i-ions.     In  1798,  the  wife  absented  herself  from 

her  fausbatid,  and  took  refuge  with  her  brother. 
Lord  Rodney:  articles  of  permanent  separation 
were  entered  into,  which  have  not  been  exhibited  f 
but  described  to  the  Court  as  providing,  that,  "  on 
<<  the  first  instance  of  Ul  treatment  after  her  return, 
^  of  which  she  was  to  be  the  sole  judge,  she  should 
^<  be  at  liberty  to  separate ;  taking  with  her.  their 
**  two  children,  without  forfeiting  an  annuity,  which 
**  had  been  left  her  by  Sir  William  Chambers^  the 
^<  father  of  her  husband,  on  condition  that  she 
•^  should  be  conatantly  living  with  him." 

In  1799  fresh  feuds  arose :  she  went  away,  as 
it  is  said,  irrevocably;  but  consented  to  return  to 
his  house  for  the  purpose  of  taking  care  of  the 
children,  during  his  absence  on  military  service ; 
and,  as  she  says,  with  a  condition  that  she  should 
have  previous  notice  of  his  return.  This,  how- 
ever, is  denied  in  his  answers  on  oath.  The  hus- 
band returned  without  notice ;  and  the  libel,  pleads 
that  she  eloped ;  but  whether  that  is  a  term  pro- 
perly used,  may  depend  on  the  agreement  under 
which  she  claims  a  right  tp  retire.  Till  that  time,  or 
shortly  before,  the  character  of  Mrs.  Chambers  was 
unimpeached ;  but  the  libel  charges  a  departure 
from  that  character  as  having  commenced  with  Mr. 
Caulfieldy  at  Hartford^  near  HunHngdon^  during 
the  husband's  absence,  and  afterwards  at  other 
places  till  1809,  when  an  action  was  brought 
against  Mr.  CavJfieldf  on  which  a  verdict  was  ob*^ 
tained  of  damages  to  the  amount  of  ^2,000*  A 
counterplea  has  been  given,  in  this  suit,  on  the  part 
9f  Mrs.  Chambers^  nearly  a  year  after  the  libel, 

averring^ 


\ 
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ttvening   many  things,   some  insignificant,  some  Chambers  v. 
important ;  and  reciting  the  article  of  the  libel,    ^'^'"*"' 
charging  elopement,  it  explains  and  justifies  that  afithjan.isicu 
fact  under  the  articles  of  separation. 

This  plea  describes  the  situation  of  Mr.  Chambers 
to  be  one  of  much  pecuniary  embarrassment  In  it 
she  charges  the  husband  with  the  profligate  design  of 
getting  rid  of  her,  by  a  charge  of  adultery, — with 
a  constant  and  causeless  jealousy  of  her  con* 
duct  with  persons,  whom  be  himself  had  intro- 
duced ;  and  concludes  with  charges  of  adulteiy 
against  him  with  several  persons,  and  particularly 
in  one  instance,  that  must  be  regretted,  that  it 
^should  be  dragged  into  this  suit.  It  states  also^ 
that  he  had  made  a  proposition  to  her  for  a  separar 
tion,  to  be  coUusively  obtained.  This  is  denied,  in 
a  further  allegation  on  the  part  of  Mr.  Chambers  ; 
and  it  is  there  alleged,  that  she  wrote  a  letter  to 
him  proposing,  that  he  should  give  up  the  demand 
of  damages  against  Mr.  Cati^ldy  and  she  would 
abandon  all  opposition  to  his  suit.  There  have 
also  been  three  exceptive  allegations.  —  Mr.  Cham- 
ber^ libel  ends  with  the  usual  prayer  for  divorce* 
The  allegation  of  Mrs.  Chambers  contains  no 
prayer :  but,  at  the  hearing  of  the  cause,  a  prayer 
is  made  for  separation  on  her  part»  and  on  supposi^- 
tion,  as  I  must  presume,  that  her  innocence,  and  his 
guilt,  should  be  established.  On  that  prayer,  and. 
indeed  on  every  other  view  of  the  cause,  the  first 
point,  which  the  Court  has  to  establish,  is  th^ 
innocence  of  her  conduct. 

Nine  witnesses  have  been  examined,  who,  if  they 
are  believed,  amply  prove  the  charge  of  adultery 
against  her.  It  is  proved,  by  three  or  four  witn 
nesses,  that  Mrs.  Chambers  came  to  Hartford  soon 
after  her  husband  had  left  England  for  tUe  Helder;^ 
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chamberi  V,  and  that  Mr.  Cauffield  visited  her  there,  and  dined 
Chambers,  and  gypped  there  almost  everyday;  andtheiraccount 
s6th  Jan,  18 10.  fully  proves  to  what  a  degree  of  intimacy ,  their  ac- 
quaintance had  ripened  at  that  time.  —  They  were 
seen  walking  in  retired  places. — He  came  familiarly 
to  her  dressing-room,  before  she  had  finished  dress- 
ing, under  pretence  of  washing  his  hands,  when 
she  sent  the  witness  away.— She  was  not  attended 
at  night  by  her  maid-servant  as  usual.— The  door 
was  locked  in  the  morning. — His  boots  were  ob« 
served  to  be  clean  in  dirty  weather,  when  he  came 
to  breakfast ;  It  was  believed,  that  he  had  then  been 
secreted  in  the  house ;  and,  on  one  occasion,  he 
was  seen  getting  over  the  paling  of  the  garden^ 
when  he  must  have  come  from  the  house. 

One  of  the  servapts'says,  "  he  saw  conduct  which 
'*  he  should  have  thought  very  improper  in  his  own 
•*  wife."    If  the  witnesses  are  not  discredited,  how 
is  this  answered  ?    By  mere  negative  evidence  of 
other  persons,  who  say  they  were  present,  and  saw 
nothing  improper. '   But  of  these,  one  is  the  maid- 
servant,  usually  employed  in   the  kitchen,  who 
cannot  be  supposed  to  have  had  many  opportQ- 
nities  of  making  observations.     Two  others  are 
the  sisters  of  the  defendant  in  this  cause,  whose 
evidence  the  Court  would  be  unwilling  to  exa- 
mine minutely,  as  they  may  be  presumed  to  be 
biassed    by  their   affection    to  her,    and  by  an 
excusable  tenderness  for  their   own  charactera. 
When,  however,  these  witnesses  say>  "  that  they 
<*  were  always  with  her,  and  neter  left  her  for  Jive 
*^  minutes;*'  which  are  the  words  of  the  plea,  they 
jnust   be    understood    with    some    latitude.      If 
such  watching    did    really  exist,    it    could    be 
only  in  consequence  of  some  previous  suspicion  j 
but,  in  truths  it  did  not   exist.     They  do  not 

4  say 
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y  that  they  slept  with  her,  which  would  allow  chambers  ». 
an  interval  of  eight  hours  at  least,  and  at  a  time    ^"^'*^'"*v 
that  might   be   most    material. — There  is  also  «6th /an.  1  si 0, 
evidence  from  other  persons  that  she  was  seen 
walking  with  him  to  Huntingdon^   and  without 
them.    The  sisters  must  be  understood,  therefore, 
as  only  expressing,  that  they  were  much  with  her, 
but,  in  such  a  way,  as  might  allow  opportunities  for 
every  thing,  which  is  stated  to  have, passed  by  other 
witnesses.      As    to  the    object  of  his  visits,   it 
could  not  be  equivocal,  or  supposed  to  be  directed 
towards  one  of  them,  as  an  honourable  purpose  of 
that  kind  would  be  soon  declared,  or  he  would  b9 
speedily  dismissed. 

The  subsequent  history  is  carried  on  it)  various 
places,  to  which  she  removed,  and  with  no  great 
accuracy,  either  in  the  plea  or  in  the  proof,  as  to 
dates.  When  she  quitted  the  house  of  her  hus^ 
band,  she  i^  described  to  have  gone  off  in  great 
exasperation;  and,  as  I  think,  it  appears,  from 
some  dispute  on  account  of  Cau^ld.  One  witness 
says,  ^^  that  the  husband  was  particular  in  his  in« 
^<  quiries  respecting  her  conduct,  when  he  came 
<<  home ;''  and  though  this  was  a  stormy  period 
between  the  parties,  as  no  other  cause  of  jealousy 
appears,  I  think  she  must  have  been  aware  that 
Caulfield  was  the  object  of  his  jealousy,  as  she 
could  not  but  know  the  sentiments  of  her  hu^and 
respecting  him.  She  knew  that  he  was  subject  to 
fits  of  jealousy,  and  that  it  was  excited  by  hec 
intimacy  with  this  individual.  What  would  have 
been  the  conduct  of  a  virtuous  woman  under 
such  circumstances?  The  dictates  of  common 
discretion  would  have  led  her  to  avoid  all 
private  communication  with  him«    On  the  cofu 

trary* 
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Chambers  v.  tHury,  he  is  contuiually  with  her,  even  up  to  the 

^^^^^^^''    time  ofthe  verdict  in  1809. 

96th  Jan.  isio.      It  is  Said  that  there  was  the  same  intimacy  with 

other  persons,  who  were  the  friends  of  her  family* 
But  in  what  sense  can  Captain  Catdfield  be  con- 
sidered In  any  such  character  ?    He  was  a  youngs 
officer,  casually  introduced  to  her  acquaintance  by 
her  medical  attendant  in  the  country,  totstlly  un* 
known  to  her  brother,  and  only  known  to  her  hus- 
band as  an  object  of  disgust,  and  a  cause  of  un- 
easiness.    In  what  sense  was  such  a  person  the 
friend  of  her  family  ?    In  her  own  allegation  it  is 
stated,  *^  that  on  one  occasion  Ckmljield  was  sitting 
**  with  her  and  her  sister   at  twelve  o'clock   at 
^  night/'    The  husband  called,  and  she  desired 
Ckoj^ld  would  go  into  another  room  whilst  he 
was  there.     Why  should  this  have  been  done,  if  it 
was  a  matter  of  indiffefence  to  the  husband?  It  i& 
admitted,  that  he  continued  there  after  the  husband 
was  gone,  and  after  the  sister  had  left  the  house. 
The  sister  says,  that  he  staid  till  she  had  finished 
a  letter;  which  he  was  to  send  by  the  coach.     It  is 
proved,  that  the  letter  was  not  so  sent  j  and  I  can- 
not  but  think,  that  the  sister  might  have  staid 
tliat  short  time.     Indeed,  there  could  not  be  a 
more  flimsy  pretence  for  detaining  him ;  and  the 
servant  maid  says,   he  staid  all  night     Then  it 
is  said,  that  this  might  be  mere  imprudence,  and 
nothing  more ;  —  and  that  the  Court  does  not  judge^ 
on  such  grounds,  but  on  clear  proof  of  guilt. 

There  may  be,  I  must  observe,  imprudence  of 
different  kinds  and  degrees,  and  there  are  de- 
grees of  imprudence,  from  which  a  Court  of  Jus- 
tice will  infer  guilt.  Here  are  visits,  which  are 
described  by  her  confidential,  servant,  Sarah  Cal^ 

derwood^ 
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derWood^  as  made  in  such  a  manner,  that  did  not  chambers  v. 
deceive  her.  At  Famham,  near  JSwry,  the  same  ^"^*"'"'' 
witness  says,  **  that  he  had  a  bed  in  the  aethja*.  isio, 
**  house  constantly  for  three  quarters  of  a  year/* 
Another  witness  says,  "  he  lived  there.**  For  a 
long  time,  wherever  she  is,  he  is  there  also ;  and 
there  is  one  consideration^  which  extends  over  the 
whole  history,  which  is,  that  here  is  a  young 
woman  separated  from  her  husband^  and  a  young 
officer  constantly  together.  They  are  living  in  the 
same  hou$e,  though  under  the  bare  appearance  of 
separate  beds.  What  is  this  state  of  cohabitation  ? 
I  am  not  afraid  to  say,  that  separation  might  justly 
follow  from  this  alone,  and  that  this  might  be  the 
legal  proof  from  which  the  Court  will  presume  . 
guilt ;  for  Courts  of  Justice  must  not  be  duped.  ^ 
They  will  judge  of  facts,  as  other  men  of  discern* 
ment,  exercising  a  sound  and  sober  judgment,  on 
circumstances  that  are  duly  proved  before  them. 
That  a  young  woman,  estranged  from  her  hus- 
.  band,  and  a  young  officer,  should  be  living  to- 
gether for  months,  and  at  different  places,  though 
under  the  flimsy  disguise  of  separate  beds,  and 
that  Courts  of  Justice  should  not  put,  upon  such 
intimacy,  the  construction,  which  every  body  else 
would  put  upon  it,  would  be  monstrous. 

What  would  be  the  condition  of  husbands  under 
such  restraint  on  legal  conclusion?  It  however  does  ^ 
not  depend  merely  on  the  reason  of  the  thing. 
It  is  the  doctrine  acted  upon  by  the  Court  of 
Arches,  and  in  the  Court  of  Delegates,  in  the 
case  of  Rutton  v.  Rutton  *,  in  which  there  were 
separate  beds,  and  scarcely  any  proof  of  a  fact 
of  adultery ;  also,  in  the  case  of  Lord  and  Lady 
Cadogan  t,  in  which  there  were  separate  beds^  and 

*  Arches,  26tb  Jan.  1796.     Delegates,  14th  Nov.  1798. 
t  Consist  9th  Feb.  1796.     Vid:  infra,  2  vol.  p.  4.  Loveden  v. 
Loveden,  where  this  case  is  more  particularly  noticed. 

in 
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Chambers  v.  ill  DennUs  V.  Dcfmss^^  in  all  of  which  the  same 
CHAMBERa.    jj^^jj-j-ii^  was  referred  to.    These  are  authorities 

«6th«ran.i8io»  which  Sufficiently  support  that  position,  if  it  were 

necessary  to  act  u|K>n  it.     But  the  evid^ice  goes 
further  in  this  case* 

Th^re  is  an  occasion  stated,  on  which  she  was 
compeUed  to  take  a  house  in  the  name  of  some 
otib^  person,  and  whose  name  of  all  others  does 
she  ad(^t  ?  —  that  of  Mr.  Caulfield.  The  history 
also  traces  them  to  a  cohabitation  at  Chertsejf^ 
which  I  may  almost  say  is  admitted,  since  it  is 
acknowledged  by  her  own  witness.  The  keeper 
of  a  lock-up-house,  in  which  she  was  confined^ 
says,  that  she  always  slept  with  him  there ;  and 
though  some  attempt  has  been  made  to  discredit 
this  witness,  by  proving,  that  she  did  not  come  in 
a  chaise,  or  in  the  particular  manner  which  he 
describes,  the  variation  weighs'  but  little  against 
the  general  effect  of  his  evidence.  —  There  is  also 
the  verdict,  which,  though  no  legal  demonstration 
of  guilt  against  her  in  this  suit,  the  Court  will  not 
lightly  appreciate,  more  particularly  as  it  must 
have  led  her  to  know,  that  she  had  been  dis- 
honoured by  the  imputed  connection  with  Cauffield. 
What  then  was  the  natural  conduct  of  an  innocent 
woman  under  such  circumstances  ?  To  avoid  the 
man  with  whose  name  she  herself  was  coupled  in 
dishonour  —  to  regain  her  own  character ;  this 
would  have  been  not  only  her  sense  of  duty ;  it 
would  have  been  the  natural  impulse.  —  But  what 
is  her  conduct  ?  The  Court  might  expect,  that  it 
would  be  impossible  that  Caulfield  could  ever  find 
admittance  to  her  again.  Yet,  in  her  own  allega- 
tion, she  states,  that  he  did  visit  her,  but  only  as 
other  gentlemen,  the  friends  of  her  family.  I  have 
observed  on  a  similar  conduct  before.     It  is  out 

*  CoQsist.  25th  Jan.  1808] 

of 
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of  all  natural  credibility,  that  she  could  admit,  on  chambbri  v. 
such  terms  merely,  a  man  by  whose  imprudence  _^°^*"'**' 
and  treachery  she  had  been  involved  in  so  severe  a^^  *^an.  isio* 
a  calumny.     After  this  admission,  it  is  almost  un- 
necessary to  examine  into  the  credit  of  those  wit- 
nesses, who  speak  to  cohabitation  there. 

The  objection  to  the  witnesses  is,  <<  that  they 
<<  stole  some  articles  belonging  to  her,  and  told 
**  lies  respecting  these  imputed  thefts."  .  This 
Court  cannot  try  such  chaises.  The  only  notice 
which  the  Court  can  take  of  these  objections  to 
their  credit,  is  to  judge,  whether  the  accounts  they 
give,  are  inconsistent  and  irreconcileable.  —  I 
think  they  are  not,  and  that  the  character  of 
these  persons,  as  witnesses  in  this  cause,  is  not 
substantially  impeached.  Aft^er  the  adnussion  of 
his  visits  by  herself  I  have  no  doubt,  that  the 
cohabitation  did  take  place,  which  these  wit* 
nesses  describe.  It  appears  ftirther  at  this  period 
that  her  sisters  had  ceased  to  visit  her.  What 
could  have  produced  that  estrangement?  Here 
was  a  woman  of  noble  family,  ill  used  by  her  hus« 
band,  consigned  to  dishonour  by  the  verdict,  and  ' 
in  pecuniary  distress !  What  situation  could  more 
loudly  call  for  the  support  of  her  family  ?  —r  This 
has  been  her  conduct  out  of  the  cause.  What 
has  it  been  in  it  ?  She  was  called  upon  by  every 
motive  to  vindicate  her  honour,  which  had  been  im« 
peached.  A  suit  of  restitution  of  conjugal  rights 
would  have  put  her  innocence  in  issue ;  and  if  that 
was  inconsistent  with  her  feelings  towards  her  hus« 
band,  yet  when  he  brought  the  suit,  she  would  at  least 
have  been  eager  to  vindicate  herself.  But  no  ap« 
pearanceis  given  for  her  but  after  excommunication. 

In  the  subsequent  pleas,  a  letter  has  been  ia- 
troduced,  which,  whether  written  in  1805  or  1806, 

is 
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chambbss  9.   is  immaterial.    She  had  alleged,  that  her  husband 

Chambers.    ^^^  made  application  to  her  for  a  collusive  se* 

46tfa  /an.  1610.  paration,  and  that  she  wrote  to  him  in  1805,  —  to 

which  he  says,  that  it  was  not  in  1805,  but  in 
1806.  He  had  erroneously  considered  tliis  letter, 
as  connected  with  one,  which  was  said  to  have 
come  from  her;  but  that  is  inaccurate,  as  it 
appears  rather  to  have  been  an  original  proposi- 
tion, and  weighs  strongly  against  her.  Blasted  as 
she  was  by  a  calumnious  verdict,  she  had  now  the 
opportunity  of  appearing  in  a  Court,  where  she 
might  vindicate  her  character.  But  what  is  the 
letter?  "If  you  will  give  up  the  damages  against  Cou^ 
*^Jieldi  I  will  give  up  my  defence  in  the  Ecclesias- 
<<  tical  Court ;  I  have  proofs  against  you  which  shall 
««  be  brought  forward  before  the  Court,  and  before 
**  the  world,  unless  you  comply."  What  is  this  pro* 
posal  ?  but  that  she  will  confirm  the  witnesses  of 
whom  she  complains,  and  the  verdict,  which  has 
consigned  her  to  disgrace ;  and  for  what  ?  to  save 
from  damages  the  man  coupled  with  her  in  this 
s  reproach.     It  is  morally  impossible  that  such  a 

letter  could  have  proceeded  from  an  innocent 
person.  Two'days  afterwards  she  retracts  indeed ; 
but  the  offer  had  been  rejected^  as  it  had  demanded 
an  immediate  answer,  and  none  had  been  sent. 
This  was  equivalent  to  a  refussd ;  and  her  object, 
in  the  second  letter^  could  only  be  U>  take  off  the 
effect  of  the  first  This  letter  states,  that  she  had 
been  led  to  make  the  offer  out  of  Christian  com- 
passion for  an  unfortunate  man,  who  was  re* 
duced  to  the  brink  of  ruin  by  subornation  of  per- 
jury,— but  yet  she  was  willing  to  confirm  this 
verdict. 

She  speaks  also  of  his  continued  friendship  for 
her,  almost  admitting  the  continued  connexion, 

and 
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atld  saying,  that  no  selfish  cdnsideration  would  weigh   ChaAbws  ». 

with  her.     What }  not  the  vindication  of  her  own 1 

character,  the  best  and  purest  of  motives.  In  the  26th  ja».  isio. 
whole  of  this  transaction,  I  see  nothing  but  the 
effect  of  blind  passion  :  I  have,  therefore,  no  doubt 
on  the  nature  of  this  cause ;  since  these  letters  are 
admitted  to  have  been  written  by  her,  and  it  is 
impossible^  that  they  should  be  the  letters  of  an 
innocent  Woman. 

It  is  not  necessary  after  this,  that  I  should 
minutely  examine  the  character  of  some  of  the 
witnessed.  Sarah  Calderwood  admits  her  own 
infamy,  in  coming,  on  her  second  examination,  to 
contradict  the  first.  But  I  ani  inclined  to  believe 
the  first  from  the  tenor  of  it.  It  is  not  a  lumping 
deposition,  but  discriminative  on  particular  points ; 
and  I  cannot  believe  the  excuse  which  she  makes 
for  it,  "  that  she  was  a  young  woman  reduced  to 
'*  such  penury,  as  to  be  obliged  to  eat  the  bf  ead  of 
**  perjury,  by  swearing  ligajust  her  mistress  ;**  and 
I  advert  to  thi^  evidence  chiefly  to  make  an  Ob- 
servation, which  I  wish  to  be  remembered ;  — i-  that 
those  who  conduct  suits  here,  are  answerable  not 
only  for  their  own  delicacy,  but,  in  some  degree,  for 
that  of  those  whom  they  employ.  There*is  another' 
witness,  Liddelly  to  whom  the  objection  is  moref 
slight,  as  she- says  only,  that  her  forfner  opinion 
had  given  way  to  later  experience. 

On  the  whole  of  the  evidence,  I  am  compelled 
to  say,  that  the  charge  Of  adultery  of  the  wife  is  fully 
proved,  and  that  the  contrary  evidence  is  meagre  in 
the  extreme,  except  that  of  the  two  sisters,  to 
whom  many  considerations  of  tenderness  are  due  : 
And  that  the  conduct  of  the  wife,  both  in  and  out 
of  the  cause,  can  only  admit  of  one  unfavourable 

G  G  con- 
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cham««a8>,  conclqgipEir  of  gujllt.  It'  is  impossible,,  thoic^fbr^ 
to  comply  with  h^r  px^yei » becamse,  her  gvilt  being 
proved,  sbo.cwoiioit  obtaiu  aiay  thii^  more  agftisM: 
h^r  hu^and  thaiii  a  dismissal  from  his  auit. 

The  questioBi  thea,  which  is  next  to  be  cosh 
sideped  is,  whether  there  is  any  thing  proved  1^ 
her  which  will  bar  him  from  obtaiixilig  hia  pr aycff; 
Different  grounds  are  alleged ;  first,  the  par^tg^rte 
declarations  that  he  wished  to  get  rid  of  his  wi& 
by  b^r  adultery ;  that  he  bad  introduced  young 
men  to  her,  and  knew  of  an  improper  intercfMine 
between  them,  which  he  permitted  to  go  os.  Bisk 
the  only  witnesses  to  this  charge  are  tbe  two  s^tees, 
and  the  expressions  are  those  of  vdoleace  and 
passion^  and  referable  to  jealousy.  There  is  no 
proof  of  any  overt  act  of  such  conduct,  to  iaduce 
me  to  believe  that  it  was  ever  atteo^ted  Afanosft 
tbe  only  evidence  of  toleratioa  on  bis  part,  is  ia*  th* 
latwess  of  the  suit„  which,  he^  says«,  arose  fsom 
pecuHfiary  distress ;.  and:  the  only  question  could  be^ 
in  which,  of  the  cases  this  toleration  was  shewn^ 
Supposing  some  delay  interpose,  stiU^  after  sMHag 
the  evidence  which  has  been  introduced  injtxx  tUs 
c;wse>  the  Court  cannot  but  thiok^  that  sraae  pMta 
of  }t^  which  are  denied,  might  yet  furnish  grounds 
of  pjTudent  deUberation. 

The  next  charge  is  that  of  collusion :  Oa  thj6  ^m 
witness  says  only  tlkat.  a  lady,  whom  she  does  n^ 
kAcrw„came  wil:hsucha.pi:<^osalfroia  Ms.  Omiwk^s. 
But  it  does,  not  appear^  tba^  she.  waa  antboiked  hf 
him,,  nor  that  she  did  so  ia  tba  witacfss^si  prosMieft. 
Jt  would  bj^  necessary  that  ihi&  pei^soa  bersdf 
should  be  produced^  Tbei:e.  i^thw  mentjm  ^fm 
offer  b^  his  brothi^r ;,  Ih^.  thei  ^  h  v^  pmofiliiaA  Jm 
was.  authorized  by»  him;^-^*-}!  i^  aewMlginattirtI 

8  that 
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that  it  ahoukl  be  804    If  made  in  oonseqiaefite  oC  CttAinM«ft«« 

tbe  oae  Aiade  by  her,  it  \ms  an  insulting  prcq^al ; 

but  y^t  with  this  (Kfference^  that  hers  mmt  be  <50il.  ^'^  -^^  "*•• 
sidered  as  «» i^er  to  witbdmw  a  defence,  which  she 
naintakted  to  be  tme,  his  only  to  take  off  the  effect 
of  what  he  deckres  io  be  fiilse,  and  in  which  the 
Cowt  agraes^  It  does  not  appear  to  have  been 
acted  upon«  I  do  not  say,  that  this  indiscretion 
isiay  not  be  visited  upon  htm  in  MUie  other  place, 
but»  I  think,  it  cannot  properly  have  the  e^t  of 
biiring  him  from  kis  prayer  in  this  Court. 

The  Ihird  ground  is^  that  of  adolteiy  committed 
by  him.  One  proof  to  this  chatge  is  the  evi^ 
dence  of  one  of  the  ststers^  who  speaki  of  dedsir^ 
tions  made  by  him,  in  letter  to  his  wife,  confess- 
11^  his/fitult,  and  sdiciting  forgiveness ;  ^^  which 
fauh^  if  committed,  was  forgiven,  and  the  letter 
Wm  bomt.  It  is  to  be  observed  however^  that 
Hmmuth  Bighft  who  was  the  object  of  hii^  snp*^ 
posed  attachment^  posittvedy  denies  the  fact.  The 
second  proof  to  this  charge  is  one,  which  conveys 
an  imputotUm  so  distressing  to  the  feelingsi  of  the 
fianily,  tbat  I  shall  pass  it  over,  observing  only  on 
the  result  of  tiie  evidence,  which  I  have  carethlly 
examined,  that  it  io^  no  means  proves  the  fact 
alleged  againat  him. 

A  remaining  cfaatge  is  that  of  cfttelty^  which  i* 
itrtTDdoced  rather  incidentally,  and  was  argued 
only  on  the  supposition  ^  the  proofs  of  het  itt-^ 
itoeeaqe^  But  the  Comrt  hoUs  her  not  inooteylt. 
On  this  pka  the  question  aiigbt  arise^  whether  ^ 
^arty  would  be  entitled  to  bar  her  hudtond  from 
his  remedy,  of  divorce  for  adultery,  pfoved  agaimit 
4cr«  by  tiae  plea  of  cruelty  ?  I  am  inclined  to  thinks 
tiiM  aba  wmlA  not^    ItisMrtttini  thatthewiibhas 

o  G  S  a  right 
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Chamjicrs  i..    a  right  to  say,  **  You  shall  not  have  a  sentence 
''^'"^"'    **  against  me  for  adultery,  if  you  are  guilty  of  tiie 

26th  Jan.  1810.  "  Same  ofience  yourseli'."    The  received  doctrine 

of  compensation  would  have  that  effect,  because 
both  parties  are  in  eodem  delicto  ;  but  this  is  not 
so  in  recrimination  of  cruelty :  The  delictum  is  not 
of  the  same  kind.  If  the  wife  was  the  prior  petens 
in  a  suit  of  cruelty,  I  do  not  know,  that  she  would 
be  barred  by  a  recrimination  of  that  species ;  for  the 
consideration  would  be  very  different :  The  Court 
might  npt  oblige  her  to  cohabitation,  which  would- 
be  dangerous.  Here  the  husband  is  the  prior  petens 
in  a  suit  of  adultery,  and  I  take  the  generafdoctrTne 
to  be,  <*  that  a  wife  cannot  plead  cruelty  as  a  bar  to 
**  divorce,  for  her  violation  of  the  marriage-bed.^' 

It  is  then  less  necessary  to  canvass  the  evidence 
on  this  point  very  minutely.    I  do  not  think,  that  all 
vehemence  was  on  his  side  only. .   Many  witnesses 
disclaim  all  knowledge  of  any  such  misbehaviour, 
except  from  her  own  represensation.    It  is  not  to  be 
denied,  that  he  was  an  irritable  husband ;  that  there 
was  much  of  violence  and  intemperate  passion  in 
his  conduct,  words,  and  attitudes  of  menace,  which 
might  produce  present  intimidation,  and  which 
can  be  excused  only  by  the  madness  of  intoxica- 
tion.   If  the  Court  was  sitting  to  judge  of  mere 
propriety  of  behaviour,  It  might  see  much  to  cen- 
sure, though  it  is  not  unreasonable  to  suppose,  that 
much  of  this  may  be  attributed  to  the  .effect  of 
extreme  jealousy.    He  makes  many  efforts  to  de- 
tain her  in  his  society  by  bumiUatiou  on  his  part. 
Mr.  Montagu  says,  that  he  assisted  in  soliciting 
her  to  return,  which  shews  that  he  had  no  no^ 
tion  of  danger  to  her :    There  is  nothitig4  else 
but  his  return  from  abroad  without  notice ;  and 

which 
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which  this   Court   cannot    consider   as   craelty.    chambek.  .. 
There  is  no  notice  taken  of  such  a  charge,  but  in    ^''^**"=*«- 
answer  to  a  suit  brought  against  her  for  adulteiy.  ^eth  Jan.  1  si  0. 
I  do  not  say  that  the  facts  are  so  antiquated,  that 
they  might  not  be  deserving  of  attention,  if  the 
suit  had  been  brought  against  her  for  restitution 
of  conjugal  rights  j  but,  I  think,  they  can  have  no 
place  as  a  bar  to  a  suit  for  adultery,  which  is  fully 
and  satisfactorily  proved  against  her.     I  feel  my- 
self bound,   therefore,   to   pronounce,   that  Mr. 
Chambers  has  proved  adultery  against  her,  and 
that  nothing  is  proved  against  him,  which  should 
have  the  effect  of  barring  him  from  the  usual  sen- 
tence of  separation. 


HOLDEN  V.  HOLDEN. 

YHIS  was  a  suit  of  separation  and  divorce,  by  ^^  j^  ,,,0, 
reason  of  cruelty,  brought  by  the  wife.  ci«,«.,  by «,- 

son  of  cruelty 

Judgment.  of  the  husband, 

*     ^,  ^^  sustained,  on  the 

Sir  Wimam  Scott.— Thh  is  a  suit  for  separation  '^"• 
by  reason  of  cruelty,  on  the  part  of  Mrs.  Holden. 
The  marriage  appears  to  have  taken  place  in  I79O; 
and  it. is  alleged,  that,  after  a  cohabitation  of 
eighteen  years,  she  is  under  the  necessity  of  pray- 
ing  the  relief  of  this  Court  for  protection,  as  it  is 
unsafe  to  continue  any  longer  in  the  society  of  her  ■ 
husband. 

The  Ubel  is  very  diflRise  in  the  matter  set  forth 
to  sustain  this  prayer;  and  many  facts,  which  are 
there  introduced,  have  been  abandoned  on  proof; 
as  is  not  uncommon  in  suits  of  this  nature,  from 

G  0  3  want 
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HQiQCKti.     want  of  ^ideiice^  owing  to  tl^e. private  natuM  dr 
^'^^'^^^^     sack  injuf ies^  of  the  inftamed  state  of  tke  fee^n^gs^ 


aad/uiitf  i8ia  ia  wluch  these  complaints  are  usuall3r  ma^.     Bnl 

the  question  ia  wsot,  what  is  unpromd,  hot  what  i j 
prwedj  VBL  the  depositBona,  which  i  novr  proceed 
tO'  eJcaaiiM.  I  arast  ohserrei^  howevar^  in  the  fint 
place,  that  the  exaauttatioB  of  the  witnesaea  apt? 
pears  to  l^re  been  iai2ch  lumpedy  and  wiAeut  wA 
ficient  distinction  m  particular  parts,  whkh  lajra 
the  Court  under  great  inconveBieAce  in  eonider-* 
ing  the  weight  and  force  of  the  evidmca  And^ 
on  this  intimatioa,  the  Court  expects,  that  Aia 
mode  of  taking  evidence  will  not  be  continoed. 

The  husband  has  given  no  plea,  and  has  not 
even  administered  interrogatories,  to  which  he 
might  have  required  the  answers  of  the  com* 
plain^nt,  and  have  obliged  her  to  speak  to  circum- 
stances of  secret  aggression,  if  he  has  any  such  to 
allege  in  his  defep.ce.  The  case  rests  entirely  en 
the  evidence  of  the  wife^  ipid,  amongst  other  wit* 
nesses,  there  are  the  two  sisters  of  the  wife.  Miss 
AUicocke  and  Mrs.  Mower.  The  latter  haa  not 
seen  much,  and  states  only,  '^  that  die  was  £s- 
<<  satisfied  with  the  general  conduct  and  bdiavionr 
<<  oif  the  husband.''  The  other  aster  was  firot 
qKiently  witih  them.  She  4escribe$  the  huibaind 
'<  ae  a  man  of  vicfeat  paasion»  with  others  as  veil 
'^  as  with  the  wife,  aa  various  occasions  ^'^  and 
speaks  particularly  t^  a  scene  whicli  passedl  he* 
tween  them  three  or  four  years  after  the  mantage^ 
which  e^Kcited  great  tevror«  On  that  occasion^  she 
says,  ^'f  she;  heard  hi^  wwcfe  between  them^^  ott 
wiach  it  is  to  be  obaenied^  that  they  Mif^  hegin 
with  the  wife.    But  netlmg  of  dmt  kind  is  prcped^ 

or 
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or  alltfged^  and  the  husband  has  lost  the  benefit  of    I^i>bnv. 
tiiat  suggestion,  by  not  pleading  in  his  own  de^  * 

fbnce,   or  calling  for  the  answer  of  his  wife,  as  ^^^^*^  i«io« 
perhaps  he  might  have  done  witli  effect  j  since  it 
is  observable,  that  some  of  the  ^servants  speak  in  a 
ilMUiner  not  wholly  unfavourable  to  him. 

This  witness  goes  on  to  describe,  what  passed  oti 

that  occasion,  in  the  following  terms :  She  says»  oh 

the  fifih  and  sixth  articles  of  the  libel,  *^  that  she  had 

gone  to  her  own  room  about  ten  minutes  oti 

retiring  for  the  night,  before  the  parties,  that  she 

heard  high  words,   and  the  voice  of  WilUam 

HoUten^  speaking  in  a  violent  passion,  and  that 

^*  die  wife  came  and  knocked  violently  at  her 

'^  door,  and  was  much  agitated^  and  said,  that  Mf  • 

^*  HoUen  was  sitting  in  his  shirty  with  a  pistol  oti 

<'  each  side,  and  desired  her  to  go  to  him ;  that 

**  she  did  so,  and  found  him  as  described  \  that  he 

*<  8^d  he  wa^  writing  to  her  father,  and  she  at  last 

<<  prevailed  on  him  to  let  her  take  the  pistols  away^ 

'<  and  found  that  they  were  charged  ^  that  sb* 

**  reth^d  again  to  her  own  room ;  that  the  husbl^fkd 

<<  Came  and  took  from  her  the  thild>  wh6  had 

«  usually  slept  with  her,  and  said,  his  wife  would 

"  sleep  with  her  that  night,  but  shortly  after  caitie 

(4  again,  and  gave  her  the  child,  saying,  the  wife 

*'  would  catch  cold  if  she  slept  in  that  room/'    It 

appears  also,  that  the  wife  had  a  peculiar  dread  of 

firt-annfi ;  so  that  the  general  character  of  thid 

behaviour,  if  not  legal  cruelty^  is  yet  such  violence 

of  temper,  as  is.  adapted  to  create  great  fears  as  to 

the  probable  consequences. 

llie   next   fact  that   is   spoken   to,    is   that 
pleaded  on  the  seventh  article  of  the  libel,  on 

G  G  4  which 
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HoLDRNr.    wliich  the  same  witness  says,    •*  that  on  the  2d 
^,„,^^!^^   **  February  1808,   having  gone   up  stairs,    leav^ 


a^d  June  1810.  "  ing  the    parties    and    the    child  in   the    front 

•*  dining-room,  she  soon  afterwards  heard  the 
^<  husband  call  out  to  her  to  take  the  child, 
<^  wjiich  she  did  from  him  on  the  staircase,  and, 
^*  in  a  few  minutes,  heard  her  sister  cry  out  for 
^*  help  ;  that  she  went  down  and  found  her  sister 
<<  lying  on  the  floor,  and  her  husband  standing 
f*  over  her,  having  hol^  of  her  arms,  as  if  he  would 
**^  break  the  same  from  off  the  shoulders,  apparently 
**  in  great  agony,  and  screaming ;  and  on  her 
*<  remonstrating,  he  said,  if  she  attempted  to 
"  interfere,  .he  would  put  her  out  6f  the  window  j 
"  and  that  the  next  day  her  sister  was  much  bruised, 
M  and  was  obliged  to  send  for  a  surgeon,  and  could 
^*  not  put  on  her  nightrgown  for  a  week.'* 

Mrs.  Hancock  speaks  to  the  same  ejSect  as  to 
the  bruises.  Now,  whatever  the  origin  or  oc- 
casion of  this  quarrel  may  have  been,  there 
is  notliing  to  shew^  that  it  proceeded  from  the 
wife  J  and  there  is  enough  to  satisfy  the  Court, 
that  very  unlawful  violence  was  used  upon  the 
wife,  from  which  she  has  an  undoubted  right  to 
be  protected. 

There  is  another  instance  in  1800,  which,  though 
it  is  insignificant  in  itself,  does,  I  think,  begin 
in  an  act  of  very  frbward  behaviour  jon  the  part 
of  the  wife,  and  which  lays  the  foundation  for 
a  suggestion,  that  all  the  violence  was  not  on 
the  side  of  Mr.  Holden  alone.  Mrs.  Turner  says^ 
"  the  wife  came  to  her  house  on  the  day  menn 
^'  tioned,  and  said  that  her  husband  wished  her 
"  to  dine  at  home  as  he   was  going  .  to  have,  a 

"  friend. 
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"  fmnd,  —  but  she  thought  there  was  no  ne-     Holdm  ». 
"  cessity  for  dining  there,  and  wished  to   dine 


<  with  the  deponent,  and  did  so,  although  the  sid  Juii#  ism 
^*  deponent's  husband  was  engaged  to  dine  with 
**  Mr.  Holden.  —  That  at  night  she  went  home 
'*  with  Mrs.  HoldeUy  and  on  going  into  the  house 
*'  Mn  Holden  was  greatly  displeased,  and  told  her 
**  she  might  go  from  whence  she  came,  and  after 
^*  some  altercation  she  did  return  and  sleep  at  her 
"  house  that  nighf 

It  is  pleaded  also,  that  a  separation  took  place, 
for  a  short  time,  in  1808  ;  that  the  husband  used 
urgent  entreaties  with  her  to  return,  promising  her 
that  he  would  not,  by  words  or  blows,  ill  treat  his? 
wife  again.  These  terms  convey  the  admission  of 
the  fact,  that  he  had  given  her,  blows ;  and  it  ap- 
pears also  sufficiently  from  another  instance,  to 
which  I  am  going  to  advert,  that  this  gentleman 
laboured  under  that  infirmity  of  temper,  which 
would  not  permit  him  to  adhere  to  the  promise 
which  he  had  made.  This  instance  of  ill  treatment 
happened  in  July  1808,  and  is  spoken  to  by  Mrs, 
Hancockj  who  says  "  that  Mrs.  Holden  called  on 
^^  her,  and  shewed  her  her  arms,  and  said  she  would 
*^  not  return  to  cohaBtt  with  her  husband."  The 
sister  confirms  this  account,  and  says,  f*  that  Mn 
^'  Holden  came  to  her,  and  acknowledged  that  he 
*<  was  much  shocked  at  the  sight  of  his  wife's  arm, 
*i  the  morning  aft^r  this  had  happened.'*  There  is 
also  the  evidence  of  Mr,  Foster^  the  surgeon,  on 
this  part  of  the  charge,  who  describes  her  arm  at 
that  time  to  have  been  very  black,  and  of  an  alarm* 
ing  appearance,  and  that  it  continued  so  for  six 
weeks.  There  have  been  also  two  servants  examined^ 
vhose  evidence  is  not  very  material. 

On 
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HoLftiN*.        Oh   these   facts^    the   Court    has    to    decide. 
*^^*''*     whether  the  conduct  of  the  husband  amounts 


MdjttiM  1610.  to  that  SjBBvitia  which  authorizes  a  separation. — 

On  this  point  the  Court  has  had  frequent  oc- 
casion to  observe,  that  every  thing  is,  in  legal 
construction^  scsvitia^  which  tends  to  bodily  hann^ 
and;  in  that  manner,  renders  cohabitation  un^. 
safe ;  whenever  there  is  a  tendency  only  to 
bodily  mischief,  it  is  a  peril  from  which  the  wife 
must  be  protected ;  because  it  is  unsafe  for  her  to 
continue  in  the  discharge  of  her  conjugal  duties ; 
and  to  enforce  that  obligation  upon  her,  might 
endanger  her  security,  and  perhaps  her  life.  It  is 
.  not  necessary,  in  determining  this  point,  to  in- 
quire from  what  motive  such  treatment  pro* 
ceeds. — -'It  may  be  from  turbulent  passion,  ot 
sometimes  from  causes  which  are  not  inconsi&* 
tent  with  affection,  and  are  indeed  often  con-^ 
nected  with  it,  as  the  passion  d£  jealousy.  If 
bitter  waters  are  flowing,  it  is  not  necessary  to 
inquire  from  what  source  they  spring.  If  the 
passions  of  the  husband  are  so  much  out  of  his  own 
controul,  as  that  it  is  inconsistent  with  the  personal 
safety  of  the  wife  to  continue  in  his  society^  it  is 
immaterial  from  what  provocation  such  violence 
originated. 

Secondly,  The  law  does  not  require  that  there 
should  be  many  acts.  The  Court  has  expressed 
an  imlisposition  to  interfere  on  account  of  one 
slight  act,  particularly  between  persons  who  have 
been  under  long  cohabitation }  because,  if  only  one 
sud^  instance  of  iU-^tf^atment,  and  thftt  of  a  slight 
kind,  occurs  in  many  years,  it  may  be  hoped  afid 
presumed  that  it  will  not  be  repeated.  But  it  is 
only  on  this  supposition  that  the  Court  forbe^s 

to 
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to  interpose  its  protection,  even  in  the  case  of  a    ^^^l^^^' 
single .  act  ;    because,  if   one  act  should  be  ci 


that  description,  which  should  induce  the  Court  22dJii«*i8io. 

to  think,  that  it  is  likely  to  occur  again,  and  to 

occur  with  real  suffering,  there  is  no  rule,   that 

should  restrain  It  from  considering   that   to  be 

ftilly  sufficient,  to  authorize  its  interference.    Here 

there    are    repeated    acts,    diffused    over    many 

years,  which  put  tthe  wife  in  danger,  and  expose 

her  to  great  bodily  harm.     Thirdly,   It  is  not 

necessary  that  the  conduct  of  the  wife  should 

be  entirely  without  blame.     For  the  reason  which 

would  justify  the  imputation  of  blame  to  the  wife, 

will  not  justify  the  ferocity  of  the  husband. 

On  examining  the  facts  of  this  case  by  these  rules, 
I  think  the  conclusion  which  the  Court  is  bound 
to  draw  is,  that,  under  the  defects  which  may 
be  left  on  the  case  by  the  absence  of  all   de-  ^ 

fence,  by  plea  or  interrogatory  on  the  part  of 
the  husband,  the  complaint  must  be  considered 
to  be  substantiated.  The  facts  are  not  nu- 
merous, nor  without  intermixture  of  afiection  o» 
the  part  of  the  husband,  and  not  without  some 
provocation  on  the  part  of  the  wife.  Yet,  I  think, 
there  is  sufficient  to  entitle  the  wife  to  the  pro- 
tection of  the  law,  and  that  the  Court  is  bound 
to  pronounce  for  the  separation,  as  prayed  in  the 
}ibd. — Separation  granted. 


mm 
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•  CROMPTON  V.  BUTLER. 

37tiiAi.ir9o.  'pHIS  was  a  cause  of  defamation,  instituted  by 

Mrs.  Crompton  against  Mrs.  Butler.  The  libel 
pleaded  to  the  following  effect:  "That,  during  se- 
**  veral  months  of  the  year  1789,  the  defendant, 
•*  ButleVy  speaking  of,  meaning,  and  intending  Mrs. 
"  Cromptorif  said  and  affirmed*,  several  times,  these 
"or  the  like  words,— *  that  she  was  a  whore;* 
"  with  many  other  scandalous  and  defamatory 
"  words  of  the  same  import  and  meaning,  thereby 
"  charging  the  complainant  with  infidelity  to  her 
"  husband.*' 


Defamitton,  the 
testimony  of  two 
witnesses  re- 
quired, but  not 
necesairy  that 
they  should 
speak  to  the 
<anie  isct. 


« 


« 


In  support  of  the  hbel.  Dr.  Nicholl  submitted,  that 
the  words  were  spoken  by  Mrs.  Butler  at  breakfast, 
without  any  previous  conversation.  She  began  by 
saying  to  one  of  the  witnesses,  "  Do  you  know 

what  has  passed  ?  Mrs.  Crompton  has  lived  with 
■  as  a  common  woman."  That  any  words,, 
amounting  to  the  charge  of  incontinence,  were  of 
ecclesiastical  cognizance,  and  would  be  deemed 
s&fficient  to  support  proceedings  of  this  nature, 
without  evidence  of  the  word  *  whore*  being  used ; 
that  the  crime  was  aggravated  by  the  witness  re- 
minding the  defendant,  that  the  person  of  whom 
she  so  spoke  was  married  ;  upon  which  she  said^ 
"  She  would  go  and  tell  the  husband  of  it,  and 
'V would  give  half  a  guinea  to  have  it  propagated 
"  amongst  her  friends."  It  was  proved  by  Aire, 
another  witness,  that  she  went  voluntarily  into  a 
shop  kept  by  Crompton^  the  husband,  and  that, 
putting  her  head  into  the  passage,  she  there  abused 

*  The  following  cases  are  introduced  out  of  the  order  of  date  ; 
as  accurate  notes  had  not  then  been  obtained. 

Mrs. 
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Mrs.  Cromptonj  and  said,  <^  She  had  been  a  whore  crompton  «. 
f*  for  several  years."     It  might  be  objected,  there       ''^''"'* 
\¥ere  not  two  concurrent  witnesses  to  one  and  the  27th  Feb.  1790^ 
same  act;  but  it  could  not  be  maintained,  that 
two  witnesses,  speaking  to  two  different  acts  of 
the  same  species,  did  not  supply  sufficient  proofs 
of  the  charge.  This  has  been  long  held  to  satisfy  the 
demand  of  the  law  on  this  head.  The  general  prin^ 
ciple  upon  which  two  "*  witnesses  are  required  wasy 
that,  in  regard  to  the  commission  of  a  crime,  the 
presumption  in  favour  of  innocence  is  considered 
as '  nearly  equal  to  the  oath  of  one.    The  Court 
here  had  the  confirmation  of  a  second  witness  to 

*  The  iuconveiiieuce  attending  the  rule  of  requiring  a  certain 
number  of  witnesses,  or  a  defined  amount  of  evidence,  to  make 
JuU  proofs  has  produced  great  departures  from  that  principle,  in 
many  {systems  of  law,  in  which  it  had  been  adopted. 

The  difficulty  of  obtainingyu/Z  proof  of  oflfences,  according  to 
the  civil  law,  is  noticed,  amongst  the  causes  for  altering  the 
criminal  jurisdiction  of  the  Court  of  Admiralty,  27th  Hen,  8.  c.  4. 
The  following  passages  shew,  how  the  Rule  has  been  mo- 
dified in  other  countries ;  and,  in  one  particular,  in  a  manner 
repugnant  to  humanity  and  confimon  reason.  **  Regulariter 
"  tamen  in  criroinalibus  cauds  duo  testes  plenam  faciuot  pro- 
'*  batiotfem  ;  nee  unicus  testis  sullicit ;  quod  fallit,  quando  de 
*'  crimine  levi  et  modico  agitur  projudicio,  atque  cum  •  unico 
'*  teste  presumption es  concurrunt.  Sed  si  unicus  testis  plenam 
**  probationem  non  fiiciat,  sufficit  tamen  ad  semiplenam  pro- 

bationem  ;  et  ut  reo,  vei  jurameuium  purgoHonis,  vel  tortura 

adjudicari  qtieaty  pro  ratione  criminum,  Be  qualitate  presump* 
"  tionum  concurrentium." — Carpzovius  Prac:  Crim:  Sax:  Part  3. 
Q.  114.  H*  So  also  as  to  crimes,  in  genere^  distinguished  from 
9peafic  crimes,  an  exception  as  to  ieveral  witnesses,  to  setefal  acts, 
was  admitted.-^*'  Secundb,  Quando  agitur  de  probando  delicto  in 
'*  generCf  quod  sub  se  comprehendit  species  differentes,  et  actus ' 
«  particulares,  seu  successiTos^^qualia^trnt  HsresiSy  Sortilegium, 
**  seu  Maleficium,  Adulterium  et  similia.  Quo  casu  testimonium 
*'  testium  singularium,  quorum  unus  de  hoc,  alius  de  alio,  tertius 
**  de  illo  indicio  dqponit,  coojungenda  sunt,  ad  effectum  tor- 
"  qiiendi  ream  super  delicto,  de  quo  saspectus  est."  — ^  Ibid. 
Q.  123.  §53,54. 

are- 
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CMmrrm  v.  a  rts^ition  df  the  sutae  aict ;  And  there  ymB  tlie 
^'^^'^*     presumptioni  that  two  peirsoni^  wooid  not  be  per- 

if\h  Feb.  17^0.  juTed  OF  mistaken*     In  lucfa  a  casey  one  untni«- 

peached  witness  to  each  particular  fact  would  be 
sufficient ;  for  credit  cannot  be  more  stron^y  siEqi-* 
ported,  than  by  diffisrent  Witnesses  to  sepanto  aecta 
of  the  same  species.  In  cases  of  adnitery,  proof 
bj  two  witnesses  to  distinct  fiwrts  is  held  suffidciit 
to  found  a  sentence  of  divorce.  In  high  treason 
itself,  though  two  witnesses  are  required  by  sta^ 
tute«  difierent  witnesses  to  several  overt  acts,  cofeu 
Curring  to  the  same  treason,  are  sufficient.  If  it 
were  necessavy  to  have  two  witnesses  to  the  same 
defamatory  act,  reputation  might  be  destroyed 
with  impunity  ;  the  defiuner  using  the  precaution 
merdy  of  spreading  a  malignant  rep<Ht,  but  to  one 
.    person  only  at  a  time. 

On  the  other  8ide,-^It  wa»  contended,  that  though 
two  concurring  witnesses  to  one  specific  fact  might 
not  b^  required,  there  was  but  one  witness^  in  this 
case,  to  the  general  charge ;  as  the  evidence  of 
Aire  must  be  put  oat  of  the  qoestion.  The  sub- 
stance of  his  evidence  was  only,  «*  that  a  woman, 
"^^  who  was  a  stranger  to  the  witness,  piit  her  head 
*'  into  the  shop»  and^  addressing  Mrs.  CrompUmy'* 
uaed  the  words  abave  mentioned ;  and  that  Mrs. 
Orfm^phn  told  him  it  was  Mrs.  Butler;  that  he 
afterwards  went  with  Oowpton,  the  husband,  to  a 
bouse,  apparentiy  not  the  house  where  Mr^.  Butler' 
resided^  and  he  there  saw  this  same  person  stand* 
ing  in  the  pamsage  ot*  the  house;  that  this  was  no 
proof  of  the  identity  of  the  party,  as  the  mere 
seeing,  in  this  manner,  the  same  woman,  who  had 
used  the  defamatory  words,  though  she  might  an- 
swer to  the  naixie  of  JBulfer,  coidd  not  be  deemed 
sufficient  for  that  puipose. 

JUDO' 
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Judgment.  cromvton  v. 

Sir  William  Scott.  —  It  has  always  been  con-  ^'^^'"'  - 
ndered  as  good  proof  of  defamationi  and  as  satis^  27th /^r(.  1790. 
fying  the  demands  of  the  law,  in  point  of  evidence, 
if  there,  are  twov witnesses  speaking  separately  to 
facts  of  defamation,  committed  at  different  times. 
Upon  this  point*  the  oldest  case  that  the  Court  is 
possessed  of  is  in  a  note  of  Dr.  Patd^  oiHmvkneU  v. 
Lunrner  *  ;  since  which  it  has  ever  been  held  suffi- 
cient, if  the  two  witnesses,  whom  the  law  requires 
to  contest^  should  speak  severally  to  different  facts  of 
defamation.  The  rules  of  law,  which  have  governed 
the  proceedings  of  the  Ecclesiastical  Courts,  in  cases 
of  this  kindt,  do  not  require  that  the  term  '  whore' 

should 


*  2dd  January  1746. 

t  The  general  principles,  on  this  subject » are  sunanoarily  ttatad 
in  the  following  case,  decided  by  Sir  William  Wynne,  in  tbe  oaae  of 
Harris  v.  BulUr^  Arches,  Ist  Dec.  1798,  in  which  the  defiEunatioB 
charged,  was  for  calling  the  persoa  a  common  swearer. 

Judgment.  Sir  William  Wynnes — This  is  a  suit  instituted  is 
the  Consistory  Court  of  Salisbury,  by  WiUiam  BuUer  against 
T%omas  Harris  for  defamation,  allied  to  have  been  utter«d 
at  the  times  and  places  libellate.  It  appears  that  on  the 
29th  Nov.  1794,  the  proctor  for  Harris  allied  the  libel 
was  inadmissible,  as  founded,  on  matter  not  cognizable  in  the 
Ecclesiastical  Court.  The  Judge  admitted  the  libel  however, 
holding  that  it  did  contain  matter  of  spiritual  cognizance,  and 
that  nothing  had  been  aliped  to  the  contrary.  There  was 
then  a  protestation  of  appeal ;  but  no  appeal  was  prosecuted  as 
of  a  grievance  ;  and  the  t;ause  went  on  for  three  years  and.  an 
half,  when  the  final  sentence  was  pronounced,  that  Harris  did 
utter  the  words  charged  in  the  libeU  ^i^d  ought  to  be  punished  ; 
and  decreed  a  suitable  penance,  and  condemned  the  party  in 
eosts.  Though  the  Judge  so  proceeded  to  sentence,  and  there 
was  no  appeal  tn  the  process,  on  that  point  in  the  case  ;  1  am 
clearly  of  opinion  that,  if  it  appears  to  this  Court,  that  a  sen- 
teiice  would  not  be  warranted  by  law,  the  Court  may,  and 

must 
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•  « 

CaoMPTON  V,  should  be  the  specific  word  n?ed;  for  what  would, 
_..^^..«..-^—  in  common  and  popular  acceptation,  imply  the 
27th  /i*.  1790.  crime  of  incontinence,  will  amount  to  the  same 

thing ;  and  there  are  a  variety  of  cases,  in  which 
tlie  particular  word  has  not  been  employed,  but 
some  periphrasis^  implying  the  same  import :  yet 
it  has  been  held  good  proof  of  defamation. 

The 


must  rererse  it,'  tlfongh  the  party  siiflered  the  cause  to  proceed* 
and  the  objection  might  have  beea  taken  earlier.  For  it  would 
be  strange,  that  this  Court  should  affirm  tlie  sentence, -if  there 
was  no  law,  by  which  any  punishment  legally  attached. 
There  will  therefore  be  a  previous  question,  whether  the  party 
has  been  guilty  of  any  offence  for  which  he  is  liable  to  penance. 
I  do  not  remember  any  case,  nor  find  a  note  of  any,  in  which 
there  has  been  a  proceeding  by  articles  against  a  person, /or  being 

'  a  common  swearer;  and  I  hold  it  to  be  an  incontrovertible  prin- 
ciple, that  only  such  defamatory  words  are  cognizable  /tere, 
which  impute  an  offence  which  would  be  punishable  here.  Can* 
a  party  then  be  punished,  in  the  Ecclesiastical  Court,  for  swear-  . 
ing,  or  being  a  swearer.  The  only  authority  which  is  relied  on 
is  the  ]  09th  Canon, — and  it  is  very  truly  said,  that  the  canons 
are,  in  many  instances,  only  declaratory  of  the  law,  as  what  shall 
be  its  execution,  and  not  always  introductory  of  th^  offence. 
Repulsion  from  the  communion  is  mentioned  in  the  canon  ;  that, 
however,  is  not  applicable  to  judicial  proceedings,  but  rather  di- 
rectory to  the  minister,  who  may  refuse  to  administer  the  sacra- 
ment, under  the  responsibility,  that  if  he  does  it  improperly, 
he  will  be  liable  to  an  action.  The  meaning  of  the  canon  is 
only,  to  bring  forward  the  offence  in  its  proper  character;  but  will 

>  not  furnish  ground  for  a  suit  in  the  Ecclesiastical  Court,  as  autho- 
rity forsuch  proceeding.  There  are  other  offences  mentioned  after- 
wards, af  sowers  of  sedition  and  faction,  which  certainly  do  not  im- 
port ecclesiastical  offences,  but  such  as  must  be  prosecuted  before 
the  justices  of  the  peace.  There  is  nothing  clearer,  than  that 
there  is  no  law,  or  usage,  which  authorizes  proceedings  on  suclv. 

,  offences,  in  the  Ecclesiastical  Court.     But  if  the  jurisdiction  did. 
ftxist,  it  is  not  sufficient  merely  tliat  the  words  impute  an  eccle- 

•  siastical 
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The  only  question  then  is,   whether  there  is  CRd«PTok« 
sufficient  proof  of  such  defamatory  words,  spoken      ^'^'*^' 
by  Mrs.  Butler^   at    different   times.      The  first  ^±  j?,^.  i7»o. 
witness  says,  **  that  on  the  23d  of  April,  tiie  day 
••  on  which  the  king  went  to  St.  PaisTs,  by  which 
**  she  marks  the  time  more  particularly,  she  went  to 
**  work  at  Butier^Sy  a  haberdasher ;  that,  while  at 
^*  breakfast,  Mrs.  Butler  asked  her,  if  she  knew 

diastical  offence,  it  must  be  an  oiTeDce  abo  which  wtA  not  be 
punishable  at  common  law.  If  the  words  are  *'  that  such  a  per»> 
^  son  is  a  bawd/'  suit  lies  in  the  Ecclesiastical  Court ;  but  if 
they  are^  **  that  such  a  person  keeps  a  bawdy-house,''  they  are 
out  of  the  jurisdiction  of  that  Court ;  because  it  may  be  the  sub- 
ject of  indictment : — and  though  the  latter  cannot  be  charged, 
withowt  charging  the  other  also  by  inference,  it  has  always  been 
lield  a  ground  of  prohibition  ;  as  the  courts  of  common  law  have 
determined,  that  there  can  be  no  suit  for  defamation  in  the 
Bcclesiastical  Court,  when  an  action  would  lie  at  common  law* 
Several  statutes  *  inflict  penalties  for  swearing.  There  is  also  a  •^jJa«.  i.csot 
statute  4th  James  1.  c.5.  against  drunkenness,  but  with  an  ex-  6&7/r.8. 0.ii« 
press  saving  of  the  ecclesiastical  jurisdiction*  So  in  the  statute 
1 3th  Eliz.  c.  8.  against  usury.  There  is  no  such  saving  in  the 
statutes  against  swearing ;  ainl  though  it  may  not  be  necessary  in 
fnatters  of  ancient  ecclesiastical  cognizance,  and  the  authority  of  • 
the  Eoclesiastieal  Court  may  not  be  destroyed  by  a  subsequent 
statute  inflicting  temporal  penalty,  the  reservation,  in  the^e  sta^ 
tutes  of  the  same  time,  being  not  introduced  in  that  relating  to 
swearing,  strongly  implies,  that  swearing  was  not  then  considered 
as  a  matter  punishable  in  the  Ecclesiastical  Court.  For  the  word 
drunkard,  there  have  been  frequent  suits  in  the  Ecclesiastical 
Court8i  and  prohibition  had  often  been  granted,  which  was  the 
ground  of  that  reservation.  Dr.  Andreto  rejected  a  libel  of  diat 
nature,  which  was  a  stronger  case.  The  Court  will  not  seek  to 
extend  its  jurisdiction  in  cases  of  this  kind ;  and  as  there  is  no 
instance  of  a  suit  here  for  the  crime  of  swearing,  for  which  a 
punifihinent  has  been  provided  in  the  courts  of  Common  Law, 
and  restrained  to  a  period  of  ten  days,  I  am  of  opinion,  that  the 
original  proceedings  in  this  case  were  not  warranted,  certainly 
not  by  practice,  and,  I  think,  not  by  law.  I  shall,  therefore,  re* 
▼erte  the  sentence ;  and  I  should  have  given  costs,  if  the  appeal 
had  been  properly  prosecuted  against  the  rejection  of  the  libel. 

H  H  <^  Mrs. 
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^^Bv-^^K  ^'  "  ^^**  ^^^JP*^^  ^^^  how  long  she  had  kndwft 
,  ''  her;  and  added,  *  do  you  know  what  has  passed 

S7th  A6. 1790.  «  between  her  and when  her  house  was 

<*  sold  ?  he  bought  it  for  her :  she  was  a  common 
'<  woman  to  him.'  The  witness  replied,  that  it  was  a 
*^  pity  to  say  so  of  a  married  woman ;  to  which  she 
*^  answered,  she  would  tell  her  husband  the  same; 
<<  and  offered  the  deponent  half  a  guinea  to  acquaint  ^ 
<^  the  friends  of  the  party  defamed  with  what  she 
<<  said/'  No  defamation  can  be  more  atrocious 
than  what  is  here  deposed  to.  The  fact,  spoken  to 
by  Aire,  is  this,  **  that  he  knows  Crompton  and  his 
'*  wife ;  that  he  is  a  shoemaker  at  Tower  Hiily  and 
'^  went  to  sell  some  shoes  there  ;  that  Crompton  was 
*'  not  at  home,  when  a  woman  put  her  head  into 
'^  the  passage,  and  used  words  that  have  been 
*'  already  recited,  and  that  Mrs.  Crompton  told  him 
"  it  was  Mrs.  Butler.'' 

That,  certainly,  would  not  be  evidence  of  the  iden- 
tity, as  coming  tiirough  Mrs-Oo/wpton,  in  a  cause  in 
which  she  herself  is  the  party.  It  appears,  however, 
that  about  a  fortnight  before  his  examination,  he 
went  with  Mr.  Crompton  to  Dockkead,  and  inquired 
for  Mrs.  Butler.  Some  conversation  then  passed  be- 
tween  them.  Mrs.  Butler  said  to  Crompton,  "  what 
•*  do  you  want  with  me?*'  to  which  he  replied,  "that 
"  he  wanted  his  rent,*'  she  having  formerly  lodged 
at  his  house.  The  witness  swears,  that  she  was  the 
same  person  who  defamed  Mrs.  Crompton  in  his  pre- 
sence, as  before  deposed.  This,  I  think,  is  sufficient 
proof  of  the  identity ;  and  nothing  remains  but  to 
pronounce  the  sentence  of  the-  law.  I  am  of 
opinion,  that  the  defamation,  proved  in  this  case, 
proceeds  from  a  very  malignant  mind.  I  shall,' 
therefore,  enjoin  the  usual  penance,  and  condemn 
the  defendant  in  costs. 
\ 
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SMITH  V.  WATKINS. 

^HIS  was  a  snit  of  defamation,  brought  by  SrniOii  «6th  jvbih  1791. 
a  married  woman,  against  Watkins.  The  word*  S^SSJ^SIint. 
laid  in  the  libel  were,  "  What  do  you  live  with  that  »g «»»««»»  » 
**  fellow  for?"  meaning  WiUkm  Smithy  the  husband  tiS; «^?**" 
of  the  Plaintiff.     «  He  has  a  wife  in  the  country,  c^SJjT"*" 
*^  that  he  was  married  to  before  he  was  miarried  to 
'^  you,  and  she  is  now  living  in  the  county  of 
^^  York;  and  how  can  you  be  his  wife ;  and  what 
'<  must  you  be  to  live   with   another   woman's 
^*  husband?" 

It  was  objected  by  Dh  Nichott,  that  these  words 
did  not.  imply  a  direct  charge  of  incontinence ;  that 
she  might  not  know  the  fact  of  Smith's  first  mar- 
riage, and  that  if  so,  nothing  criminal  was  done ; 
that  the  words  used  seemed  to  acquit  her  of  any 
such  knowledge,  and  in  that  sense,  they  would  not 
be  within  the  meaning  contended  for ;  and  that 
if  the  inference  was  false,  the  chaise  was  not  sup« 
portable^ 

On  the  other  nde.  Dr.  Swabey  contended  —  that 
words  tantamount^  though  expressed  by  circum^^ 
locution,  had  always  been  held  sufficient ;  and  that, 
whether  spoken  affirmatively,  or  hypothetically,  or  • 
by  way  of  interrogation,  or  even  ironically,  if  with 
a  defimiatory  ^fect,  may  be  the  subject  of  proceed'* 
ings  of  this  kind ;  that  words,  which  are  really 
ambiguous,  and  will  fairly  admit  of  a  milder  inters 
pretation,  shall  be  received  in  their  best  sense; 
but  the  rule  of  construing  words  of  an  injurious 

H  H  2  tendency. 
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Smith  9.     tendency  in  mitiori  senstiy  was  now  held  to  have 
been  anciently  carried  too  far ;  and  it  is  doubtful 


a6thivb».  179a.  whether  many  of  the  earlier  determinations^  in 
that  respect,  would  be  law  at  this  day.  The  true 
rule  was,  that  words,  which  are  ambiguous,  must 
also  be  of  indifferent  sense,  to  be  indifierently 
taken ;  and  that  it  was  so  held  in  Fleetwood  v. 
Curley  *,  that  when  there  is  a  pregnant,  violent, 
and  certain  sense,  that  may  lead  the  Court  and 
hearers  to  take  it  one  way^  that  shall  be  taken, 
and  not  another  imagined,  of  which  there  is  no 
appearance;  as  slander  consists  in  the  apprehension 
of  the  hearers.  That  the  words  here  were  laid 
to  have  been  reproachfully  and  invidiously  spoken; 
and  to  ask  a  woman,  cohabiting  with  a  man,  in  a 
reproachful  manner,  as  pleaded,  <^  How  she  can 
'<  live  with  another  woman's  husband,  and  what 
'*  she  must  be  to  do  it ;''  raised  an  inference, 
which,  in  the  common  and  popular  acceptation  of 
the  words,  would  be  as  certain  as  if  an  express  term 
of  iniamy  had  been  directly  used ;  that  they  must 
be  strained  to  give  them  a  different  construction ; 
and  that  the  law  knows  not  the  distinction  of  fa- 
vourable and  unfavourable  causes. 

Judgment. 
Sir  WiUiam  Scott. — The  Court  has  no  inclination^ 
more  or  less  favourable,  to  causes  of  this,  any  move 
than  to  those  of  any  other  kind ;  in  point  pf  judiciat 
favour  they  stand  equal,  it  being  equally  Its  legal 
duty  to  entertain  them.  Certainly  there  are  a  variety 
of  cases  where  the  word  of  in&my  has  not  itself  be^n 
used :  but  circumlocutions,  implying  the  same  inu 
port,  have  been  always  held  to  be  sufficient :  the 

*  Hobart,  p.  268. 

meaning 
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meaning  of  the  words,  however,  must  be  clear  and     8"»*™  «^- 
definite,  and  the  Court  must  be  satisfied,  that  they 


are  not  fairly  capable  of  another  interpretation.  It  aeUi  jvw.irw. 
appears  to  me,  that  these  words  had  not  that  clear 
and  precise  meaning,  \^hicb  will  be  necessaiy  to 
make  them  the  subject  of  a  criminal  charge.  If 
there  had  been  any  thing  e^tpressed  to  shew,  that 
the  plaintiff  was  affected  with  the  knowledge  of 
there  being  any  ether  person;  living  in  the  character 
of  a  former  wife,  it  would  amount  to  a  charge  of 
incontinence  i  but,  otherwise,  they  will  not  come 
within  the  scqie  and  meaning  of  defamatory  terms 
to  such  an  effect.  The  words  accpiaint  her  —  not 
with  her  crime,  but  with  her  misfortune  —  **  under 
^  such  circumstances,  hoW  can  you  be  his  wife  7*^ 
The  man  might  not  dpe^  invidiously ;  and  I  repeat^ 
that  the  words  do  not  liecessairily  import  a  crime* 
And  what  must  you  be  to  live  with  another 
womian's  husband  ?''  are  expressions  which  may 
a]^ply  to  future  cohabitatioil,  if  it  should  take  place. 
If  thertf  was  any  thing  to  prove,  that  tk^se  word» 
necessarily  implied  that  she  was  apprized  of  the  fact 
of  there  being  another  wife,  it  would  bring  the  case 
within  the  authorities  referred  to ;  but  without  you 
can  fix  that  knowledge,  the  charge  of  incontinence 
is  not  necessarily  implied.  I^  therefore,  reject  this 
libel ;  butwitihout  costs. 


HH   3 
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BREITHWAITE  v.  HOLLINGSHEAIX 

i6diJViiiei7g7i  TPHIS  was  originalfy  a  suit  for  subtraction  oT 
Tiihei,  hoir  6r         tithes  in  the  ycaxs  1792-8-4,  of  wheat,  beans,. 
by  a  certificate    and  grass  land,  of  the  Parish  of  Saint  Dtmstan^ 
cf  bankniptqr.    jgf^p,^^  j^  which  the  party  had  given  an  affirma- 
tive issue  in  January  VJ^^^^  few  days  after  a 
certificate  of  bankruptcy  had  been  granted  to  him, 
and  he  had  been  decreed  and  admonished  to  pay 
the  same  as  charged,    A  decree  of  excommunica- 
tion was  now  porrected  for  non-compliance  with 
that  monition  on  the  part  of  the  defendant.     It 
was  alleged,  that  he  had  become  a  bankrupt  in 
January  1796,  since  the  tithes  became  due,  and 
had  obtained  his  certificate  of  bankruptcy  in  Jamr 
y'Ory  1797»  under  which,  it  was  submitted,  that  he 
^  was  discharged  from  this  demand  among  other  an-^ 

tecedent  debts* 

Tlie  Court  having  intimated,  that  it  would  be 
proper  that  the  question  should  be  argued,  the 
party  was  admitted  a  pauper  for  that  purpose,  — 
On  his  behalf  Dr.  S^nx^eU  contended,  -*^That  the 
Tithes  had  become  due  in  1792-3-4,  and  the  act  of 
Bankruptcy  had  been  committed  in  1796»  and  the 
certificate  obtained  in  January  1797»  a  few  days 
before  the  affirmative  issue  had  been  given  to  the 
libel  That  the  statute  5  G.  2.  c.  SO.  §  7*  gave  the 
Bankrupt  <*  a  discharge  from  all  debts  owing  at  the 
^  time  when  he  became  a  bankrupt^''    That  in 

15  Baker's 
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Baker^s  case,  2  Strange^  p.  1152,  on  attachment  BftitxHWAiT* 
for  not  performing  an  award,  a  demand  of  that  "'  head. 

kind  was  held  to  be  discharge'd.  That  in  1  Atk.  149.  *"■" 

it  was  held,  that  no  preference  was  due  for  appren<^  ^  «««lr»^ 
tice  fees ;  but  that  such  a  demand  was  to  be  proved. 
It  lays  on  t  he  oth  er  side,  therefore,  to  shew  that  Tithes 
were  not  included  under  the  same  principle.  It  was 
said,  S  P.  Wms.  24.  in  a  note  to  the  case  of  Horsey  j 
that  if  there  are  separate  and  joint  creditors,  a  certifi- 
cate on  a  commission  taken  out  by  one  concludes  all 
others.  As  to  the  time — ^it  had  been  intimated,  that 
because  the  debt  was  in  contest  at  the  time,  it  could 
not  be  proved.  But  the  question  would  not  be, 
whether  the  particular  demand  could  actually  be 
proved  \  but  whether  it  was  in  its  nature  proveable. 
If  a  creditor  was  out  of  the  country,  he  might  be 
physically  unable  to  prove,  yet  the  demand  was 
concluded;  or,  if  it  was  said,  that  he  was  pre- 
vented by  the  debt  being  in  contest,  it  would^stOl 
be  liable  to  this  observation,  that  if  such  excuse  was 
admitted,  a  creditor  might  purposely  delay.  In  Qw- 
per^s  Rep.  p.  25.  where  judgment  on  a  bail  bond,  was 
not  given  tilt  after  the  certificate  had  been  allowed, 
—  the  Court  held,  that  the  penalty  had  accrued^ 
though  execution  could  not  be  taken. 

In  the  present  case.  Dr.  Breithwtdte  might  have 
gone  before  the  Commissioners,  —  whereas  he 
has  suffered  the  dividend  to  be  made:  that  he 
might  have  appeared  to  prevent  the  certificate, 
though  he  could  not  prove  and  prosecute  at  the 
same  time.  He  might  have  opposed  the  certificate 
before  the  Lord  Chancelloi:,  and,  in  that  forrn^ 
the  defendant  would  have  been  certain  of  having 
the  full  benefit  of  his  privil^e ;  but  now^  if  he 

H  H  4  '  was 
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I^fiTwwfiTB  was  taken  under  an  ea^communkato  cajuendo^  ibe 
'*' **iMo!'^*"  party  could  have  no  relief  from  the  Bankrupt 

"  JjSLWS. 

On  the  other  side,  Dr.  NichoU  and  Dr»  ShoDobey 
submitted,  that  this  was  a  suit  for  Tithes  accruing 
in  1792,  3,  4,  in  which  all  possible  delay  had  been 
used  by  the  party ->- declining  to  answer,,  or  ta 
9ppear»  till  after  the  Bankruptcy :  and  the  question 
was,  not  whether  the  party  was  a  solvent  or  in- 
solvent debtor,  but  whether  the  debt  was  of  such 
a  nature  as  to  be  proveable  under  the  commi»> 
sion.  No  statute  describes  particularly  what  debts 
may  be  so  proved.  —  In  awards,  annuities,  ap- 
prentices fees,  or  penalties,  they  had  actually 
accrued  before;  and  all  questions^  as  to  sepa- 
rate comnissions,  depended  only  on  preference.  — 
That,  in  the  present  case»  it  could  not  be  said,, 
the  debt  had  accrued  in  any  manner ;  and  there* 
fore,  it  could  not  be  proved.  —  Subtraction  of 
Tithes  was  not  a  debt,  but  damage^  on  which  only 
a  cause  of  action  arose  i  but  the  party  could  not 
)ie  held  to  bail^  or  have  an  action  of  debt  brought 
against  him.  —  3  BL  Com.  88*  That  a  mere  cause 
of  action  cannot  be  proved  under  a  Conmiission  of 
Bankruptcy,  for  damages  only  contingent  *  In 
ejectment,  in  which  there  were  nominal  damages 
given  *^  the  defendant  became  a  Bankrupt  before 
judgment;  and  in  the  next  term  judgment  was  given,. 
an4  costs  were  then  taxed ;  and  they  were  held  not 
'  to  accrue  till  after  the  judgment.    In  the  present 


'*-^ 


*  Cookts  Bank.  L.  235.     a  Wihon,  27a. 

case. 
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case,  there  was  a  mere  right  of  action  for  taking  away  ^wrmw^m 
the  Tithes^  which  could  not  be  recovered  in  specie.  '  bbap. 
The  party,  therefore,  could  not  have  gone  before 
the  Commissioners,  as  he  could  not  have  ascer- 
tained the  amount  of  his  demand :  as  it  must 
be  a  sum  certain,  to  be  so  proved.  The 
decree  did  not  pass  till  after  the  certificate  had 
been  obtained. — ^The  party,  therefore,  should  have 
pleaded  this  discharge,  if  any,  when  the  Court  was 
pronouncing  that  decree.  Having  not  done  so,  it 
was  a  fresh  assumpsit  or  allowance  of  debt,  which 

could  not  be  included  under  a  former  certifi- 
cate.  It  depended  on  the  Bankrupt  to  make  this 
demand  proveable,  by  his  plea,  when  assigned  to 
answer,  and  not  on  Dr.  Breitkwaitt.  The  defend- 
ant might  have  denied  thai  he  was  Rector ;  and  it 
could  not  be  foreseen  what  plea  he  mi^  offer. 

It  was  scarcely  necessary  to  cite  cases  to^  shew, 
that  such  a  demand  was  not  proveable  in  the  skape 
of  a  debt.  But  there  was  a  case  ¥^ch  had  hap- 
pened in  the  Court  of  Adm.  1739  -^ifi  the  case  of 
Russell  and  others  in  the  Adventure,  in  which  the 
Court  had  pronounced  finr,.  and  had  decreed  an  at- 
tachment against  the  principal  and  bail*  Martin  ap- 
peared £br  one  of  the  sureties^  and  alleged  that  he 
had  become  a  Bankrupt,  and  prayed  that  attach- 
ment might  not  go.  Sir  £f.  Penrice,  after  ailment 
by  counsel  of  the  comm<m  law  bar,  overruled  the 
objection.  From  which  it  i$  to  be  inferred,  that 
demands  of  this  nature,  dependent  on  ftuiiier  pro- 
ceedii^  or  judgment  in  these  Courts,  are  not  prove«> 
able  before  the  Commissioners^  and  are  not  dis^ 
chargied  by  the  certificate. 
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BRurawAiTK  JuDOMENT. 

9«H0LLINaS- 

HiAD.  Sir  WtJUam  Scott.  —  This  is  a  suit  for  subtra^* 

i«th/imei7  *^^°  ®^  Tithes  for  the  years  1793-3  and  4,  in  whicb 
the  humanity  of  the  Clergyman  is  sufficiently 
proved  by  his  forbearance,  and  the  justice  of  the 
demand  is  equally  provfed,  by  the  decree  of  the 
Court  which  has  been  pronounced,  on  the  admis- 
sion of  the  &cts  by  the  party  himself. 

The  only  question,  therefore^  is,  Whether  he  s 
discharged,  as  a  certificated  Bankrupt,  from  an 
obligation  of  this  nature ;  or  whether  the  Court 
•will  be  justified  in  proceeding  to  follow  up  its  de* 
cree  by  excommunication,  according  to  the  usual 
process  of  the  Court,  and  as  it  is  prayed  to  do^ 
•for  non-payment  of  the  sums  pronounced  to  be 
due,  under  the  former  judgment? 

The  bankrupt  laws  are  well  known  to  be  framed 
with  humane  attention  to  the  protection  of  indi- 
.  '  viduals ;  and  though  they  are  very  familiar  to  the 
experience  of  other  Courts,  they  do  not  frequently 
come  under  the  observation  of  these  Courts,  so  as 
to  warrant  me  to  proceed,  on  the  mere  suggestion' 
of  the  party,  on  motion,  to  entail  on  a  person,  who 
^has  obtained  the  benefit  of  a  certificate  under  a 
commission  of  bankruptcy,  imprisonment,  and  all 
the  consequences,  that  may  attend  a  sentence  of  - 
excommunication.    The  Court,  therefore,  desired 
to  have  the  assistance  of  counsel.    The  question 
having  been  very  fully  argued,  it  appears  to  be 
simply  this,  Whether  a  demand  of  this  nature  qan 
be  considered  as  a  debt  proveable  under  the  com- 
mission?   If  so,  the  debtor  is  undoubtedly  dis- 
charged. Jf  not,  the  certificate  will  not  avail  him 
*  to  this  eflect 

The 
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The  words  of  the  statute  are  very  compre-  bimthwait« 

1  •  ••         t  -     1  1  I  ••  HOLLINOI- 

hensive,^*^*  all  debts,  '  which  are  large  and  un-  head. 
limited ;  and,  I  think,  the  burthen  of  proof  lies  on  ,, 
the  party  who  would  put  a  restnctive  construction 
upon  them,  and  maintain,  that  the  bankrupt  is  not 
entitled  to  the  benefit  of  his  certificate  against  a 
demand  of  this  nature :  for  the  Court  must  be 
satisfied,  that  he  is  not  entitled.  Jt  will  not  become 
me,  otherwise,  to  narrow  the  beneficial  effects  of 
laws,  afibrding  this  protection  and  relief  from  the 
consequences  of  misfortune,  or  imprudence, without 
the  most  clear  and  decided  conviction,  that  the 
Court  is  bound  to  act  in  that  manner*  It  must  be 
shewn  by  decided  authority,  or  on  admitted  prin- 
ciples }  and  it  would  have  been  satisfactory  to  the 
Court,  if  Dr.  Breithwaite  had  claimed  to  be  al- 
lowed to  prove  this  demand  before  the  Commis- 
sioners. As  it  is,  the  Court  is  left  to  consider. for 
Itself}  and  I  will  only  say,  that  the  reasonings,  "" 

which  I  have  heard,  do  not  fully  convince  my  mind, 
that  he  might  not  have  proved  it. 

It  has  been  said,  that  Tithes,  as  recovered  under 
these  proceedings,  are  not  a  debt\  but  in  the  nature 
of  pecuniary  d!t»n^e^.— I,  however,  have  not  under- 
stood that  a  DEBT,  under  the  Bankrupt  Laws,  is  to 
be  taken  in  the  narrowest  construction  of  the  term, 
and  that  nothing  can  be  proved,  which  may  not  be 
the  subject  of  an  action  of  debt,  or  assumpsit. 

There  is  a  class  of  cases  indeed,  which  shew,  that 
wherever  there  is  a  mere  right  of  action,  such  a 
dismand  cannot  be  proved,  •^—  but  the  question  is, 
whether  the  demand  for  Tithes,  under  these  pro- 
ceedings, is  merely  a  right  of  action  ? 

It  is  said  by  Blackstone  and  others,  that  the 
crises  alluded  to,  are  not  to  be  considered  as  cases 

of 
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^^t^llihZ'  of  debt,  but  of  right  of  acti<Mi  by  which  danttdge 
BBAo.  '  accrues^  But  when  the  demsend  is  not  contingent^ 
.  ,  -  ^  I  see  no  readon  to  infer,  thait  the  COiQinissfOnersi 
would  be  excluded  from  the  consideration  of  sucb 
a  claim,  or  that  the  Rector  would  be  debarred  from 
provii^  it.  Whenev^  dam^^es  are  truly  oontin. 
gent,  or  costs  to  be  taxed,  requiring  the  intef- 
ventioii  of  a  jury,  or  of  ati  officer  of  the  Courty  ta 
iacertain  (he  precise  amount,  they  may  not  be 
proveable  ^  because  there  is  no  certain  quantum 
whidh  can  be  proved ;  -^  that  is  contingent  on  the 
discretion  of  others,  wfaieh  the  Commissioliers  have* 
no  power  to  ascertain.  But  on  a  chdmr  of  this^ 
nature,  iwn  constat^  that  the  amount  m^htS  not  be 
fitted  by  the  Commissioners,  ^nd  the&  the  legal 
flhaxim  will  be  applicable^  ^^  Certmn  est  quod 
^*  certuin  reddi  potest/*^  If  th^y  have  thef  meanik 
•f  ascertaining  the  amount^  I  do  not  see,  that  the 
demand  might  not  be  recovered  before  the  Comi- 
missionersf  anditwould  not  be  without  great  rduct- 
ance,  that  the  Court  codkl  be  induced  to  lay  doWn  a 
position  of  that  extent^  that  the  clergy  of  Engbatd^ 
and  aU  ky  impi'opriators^  are  excluded ;  and  havd 
no  right  to  come  before  the  Comnussioners, 
and  partake  in  the  benefit  of  the  Bankrupt  £aw9; 
It  has  been  said^  that  it  is  impossible  to  prove,  be- 
eaiise  the  creditor  must  swear  to  the  amount*  But 
I  do  not  see  the  ground  of  impossibility  on  that 
account^  oi"  that  Dr.  Breithwa^  might  not  swear 
tO'  such  a  debt.  He  has  already  stated  the  number 
<^  acres,  and  the  cattle  depastured,  and  the  grain 
sown^  and  he  migjit  have  the  answers  of  the  party. 
And  I  do  not  apprehend^  that  he  would  be  dep^ved 
of  the  benefit  of  those  ansrwers  before  the  Commis. 
st(Hiers«    I  am  not  satisfied,  at  least,  that  thei*e  id 

that 
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that  want  of  certainty,  and  of  the  means  of  actual  J*hJl'^^o" 
liquidation,  that  would  exclude  him  from  proving       bbad. 
before  them.  TTTT    ZI 

In  this  state  of  doubt,  it  is  natural  that  the 
Court  should  feel  a  strong  disinclination  to  ex- 
commi^nicate  a  sworn  pauper,  from  whom  nothing 
can  be  obtained ;  and  who  might  be  led  tp  resist 
the  writ  at  law,  with  great  accumulation  of  ei^« 
pence,  which  might  be  the  cause  of  further  incon* 
yenience ;  and  that,  after  he  has  been  restored  to 
society,  and  to  credit,  by  the  humane  provision  of 
the  laws,  he  may  be  again  involved  in  a  svity  for 
which  he  may  again  b^  imprisoned :  for  I  wUl  not; 
say  decidedly,  that  this  demand  is  so  clearly  withui 
the  Bankrupt  Laws,  as  to  make  my  mind  ea^  oa 
th£(t  point  In  granting  the  effect  of  this  prayer„ 
I  should,  in  reality,  do  no  benefit  to  the  one  party, 
whilst  I  might  inflict  incalculable  inconvenience, 
and  hardship,  on  the  other. 

Considering  the  humane  forbearance,  which  has 
been  already  shewn  in  these  proceedinga,  I  am 
nnwilling  tQ  depart  so  entirely  from  that  spirit,  in  the 
4uty  which  the  Court  has  to  discht^-ge  between  the 
partie3}  as  to  say,  that  the  defendant  is  liable  to  all 
thQ  consequences,  that  may  follow  excommanica. 
tipn,  if  the  Court  should  grant  this  petition*  I  am 
not  satisfied}  that  he  is  not  entitled  to  hia  diaoharge 
under  the  Bankrupt  Laws,  and,  on  that  ground,  I 
qhall  decline  tp  decree  the  c^communioaticuu 
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47di  Jimei797.  T^HlS  wos  a  suit  for  the  subtraction  of  tithes^  in* 
flobcnctioQ  of  stituted  by  the  Rev.  James  Filewoodf  Rectoi* 

L  ^i^ta^t  of  Sible  JFtediftgham,  EsSea:,  against  Isaac  Marsh4 
l^^t^;^  The  libel  pleaded,  that  tlie  defendtot,  either  by 
Mit^t^  himself  or  his  agent,  did  in  the  months  of  July ^ 

August^  or  September y  in  the  year  1794,  carry  away 
some  barley,  of  which  tithe  was  du6,  before  the 
tithe  had  been  duly  set  forth,  or  did  willingly  with* 
draw  the  tithe  of  the  same,  and  converted  the  same 
to  his  own  use,  without  compensation  or  composi- 
tion with  the  said  Rector.  On  the  other  side  it  was 
alleged,  ''  that  the  tithe  was  duly  and  fairly  set 
<^  forth,  but  that  the  said  James  Filewood  neglected 
to  carry  it  away,  by  reason  wheteof  the  same 
became  totally  spoiled.' 


M 


U 


f> 


Judgment. 
Sir  Wiltiam  Scott. — This  is  a  suit  brought  by 
the  Rev.  James  Filewood  against  Isaac  Marshy  for 
tithe  due  in  the  year  1794.  Several  circum** 
stances  are  admitted,  viz.  the  title  of  the  In-* 
cumbent,  the  liability  of  the  land,  and  the  oc- 
cupation of  the  party  sued.  The  main  fact  averred 
is,  that  the  tithes  were  not  received.  To  this 
it  is  answered,  that,  although  the  tithes  had  not 
been  received,  ffiegf  had  been  paid^  for  they  had 
been  set  out,  and  that  such  setting  out  amounted 
to  legal  payment  y  as  it  was  not  the  fault  of  the 
defendant  that  they  had  not  been  received, 
and  he  was,  therefore,  no  further  liable  to  this 
demand.     The  plea,  on  the  other  side,  is,  that 

though 
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tliough  they  might  have  been  set  out,  they  were   filewood  v. 
not  duly  set  out,  as  not  accompanied  with  that  *'"' 

notice,  which  the  law  requires.  The  whole  ques-  ayth /une  1797. 
tion,  therefore,  is  reduced  to  the  simple  point. 
Whether  the  tithes  were  set  out  with  proper  notice  ? 
This  question  may  be  considered  with  reference  to 
three  species  of  law :  first,  the  general  law  of  the 
land ;  secondly,  the  peculiar  law  of  the  district,  if 
there  is  any  such ;  for  if  there  be  such  local  cus- 
tom, the  general  law  will  accept  that  as  the  rule 
in  the  particular  case  ;  thirdly,  the  law  which  par- 
ties  may  impose  on  themselves  in  their  own  trans- 
actions :  since  the  benefit  of  the  general,  or  the 
local  law,  may  be  waived  by  the  act  of  the  parties 
themselves.  In  the  present  case,  the  parties  ap- 
pear to  have  waived  the  benefit  of  the  general  law. 

It  is,  I  conceive,  perfectly  settled  by  the  autho- 
rity of  the  common  law,  that  notice  is  not  neces- 
sary respecting  the  setting  out  of  great  tithes.  I 
am  not  aware  of  any  decision,  that  has  gone  so  far 
as  to  include  the  case  of  small  tithes,  which  may 
admit  of  a  reasonable  distinction,  on  the  matter  of 
notice.  In  great  tithes,  the  Rector  has  the  means 
of  knowing  the  produce  without  notice ;  but,  in 
small  tithes,  there  may  be  a  great  difficulty  or  im- 
possibility of  obtaining  that  information.  And  if 
the  law,  which  gives  the  right,  gives  also,  as  is 
usually  said,  the  necessary  means  of  securing  that 
right,  it  is  not  impossible,  that  a  distinction^  to  this 
effect,  may  be  admitted  in  its  construction. 

It  is  said,  that,  by  the  Ecclesiastical  law,  notice  is 
required ;  but  it  may  be  a^  question,  which  has 
never  received  determination,  whether  this  rule 
may  not  be  superseded  by  the  rule  of  the  common 
law }  and  whether  the  occupier  of  lands  can  be 

bound 
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Ri.Ewoo»  V.   bound  by  any  rule  which  the  common  law  has  not 
^"'''      acknowledged.     On  this  question  I  am  not  called 


Vi7th/iiMi797*  upon  to  decide.     There  seems  to  be  something  of 

&  local  custom  admitted  in  the  evidence,  and  in 
the  arguments  of  counsel.  The  Rector  pleads  the 
practice,  though  not  with  the  strictness  of  a  legal 
custom,  **  that  the  parishioners  or  occupiers  of 
**  land  within  the  parish  do  in  general  give  notice 
"  of  tithing,  on  the  night  preceding  their  drawing, 
••  or  carting  away,  the  produce  of  their  respective 
**  farms  ;'*  and  the  result  of  the  evidence,  and  the 
observations,  which  the  Court  has  heard  upon  it, 
is,  that  the  practice  of  the  parish  requires,  that 
notice  should  be  given  at  some  time.  The  ques* 
tion,  however,  still  remains, — ^what  shall  be  deemed 
the  proper  notice,  which  parties  are  bound  to  giv^ 
and  in  which  the  Rector  is  bound  to  acquiesce?  It 
must  be  a  reasonable  notice,  undoubtedly,  so  as 
to  afford  the  Rector  an  opportunity  of  taking  a 
view ;  and  that  must  depend,  in  some  measure,  on 
distance,  and  other  circumstances  by  which  that 
opportunity  may  be  affected. 

It  is  pleaded,  '*  that  the  parish  is  large  and  ex- 
*«  tensive,  being  nearly  SO  miles  in  circumference; 
•^  that  the  Rectory  house  is  situate  nearly  in  the 
**  centre,  and  that  the  Rector  keeps  two  men  dur- 
**  ing  harVest-time,  for  the  purpose  of  tithing,  or 
**  viewing  the  tithes  set  out  for  him  as  Rector.  ** 
On  the  face  of  this  statement,  which  is  not  contra- 
dicted, the  custom,  set  up  by  the  parish,  to  give 
notice  only  "  a  very  short  time  previous  to  their 
"  carrying  away  the  com  from  off  the  ground,'*  is 
untenable,  and  would  oblige  the  Rector  to  keep  a 
host  of  tithing  men.  If  the  notice  is  such,  that 
the  party  cannot  act  upon  it,  it  amounts  to  nothing. 

It 


CONSISTORY  COURT  OP  LONDON.  481 


ft 


It  will  not  be  sufficient,  however,  to  say  only  that    filkwoodv. 
it  must  be  reasonable.  For  who  shall  judge  on  this      ^^'"' 
point?    The  parishioners  will  be  inclined  to  hold  87th JWne  1797. 
less  notice  sufficient,  than  may  appear  to  be  so  to 
tlie  rector.     It  is,  therefore,  desirable  to  see,  if  the 
custom  of  the  parish  may  not  be  traced  out  with 
more  precision,  so  as  to  affi^rd  a  plain  and  just  rule 
for  all  parties.     It  is  pleaded,  that  they  do,  in 
general^  give  notice ;  which  is  an  admission,  con- 
trary to  the  result  of  a  great  deal  of  the  evidence, 
which  has  been  given  in  this  cause.  Many  witnesses 
say,  that  it  is  given  in  the  morning ;  others,  at 
noon.     Some,  that  it  is  accepted  as  a  favour,  and  •    - 

as  an  accommodation ;  others  say,  that  where  lands 
are  near  the  rectory -house,  the  practice  is  not 
.  observed.  From  all  this  it  may  be  inferred,  that 
much  irregularity  has  prevailed  on  this  point,  and 
even  since  the  commencement  of  this  suit  The 
only  result,  which  I  can  draw  from  the  evidence 
is,  that  the  practice  has  not  been  exactly  that  for 
which  either  party  contends.  The  parish  maintain 
in  their,  plea,  that  no  notice  is  due ;  yet  the  whole 
evidence  clearly  proves  the  universal  sense  of  an 
obligation  of  giving  notice. 

The  Rector  pleads,  ''  that  notice  should  b^  given 
^  over  night;'*  but  when  I  look  back  to  the  evi- 
dence of  persons  speaking  to  a  considerable 
distance  of  time,  I  find,  from  the  deposition^of 
Bullardy  who  lived  fifty  years  ago  as  servant  to  the 
Reverend  Dr.  Sneydy  who  was  at  that  time  rector  of 
this  parish  \  "  that,  at  that  time,  it  was  the  general 
custom  of  the  parishioners,  or  occupiers  of  land 
within  this  parish,  to  give  notice  of  tithing  on  the 
**  night  preceding  their  drawing  or  carrying  away 
**  the  produce  of  their  respective  land,  when  they 
^  intended  to  draw  and  carry  the  same  in  the  morn- 

II  "  ing. 


€1 


48S  CAS£S  D£T£RMIN£D  IN  THE 

• 

? itswooo  p.    **  iQgt  aod  to  give  such  dUtice  in  themotning,  wh^i 
^'^*'^'      "  they  intended  to  cany  and  draw  the  said  produce 

17th  jiiw  1797.  "  in  the  evening/'  There  are  many  witnesses  who 

confirm  this  statement  On  the  whole,  I  am  led 
to  this  condusion,  that  notice  onght  to  be  given  in 
this  mannfer ;  and  if  there  should  be  any  other  suit 
brought  from  this  parish,  the  Court  will  consider 
this  to  be  the  notice,  which  is  required  to  be  given. 
I£  the  question  rested  bere,  I  should  be  bound  to 
hdd,  that  sufficient  notice  had  not  been  given,  imd 
to  condemn  the  defendant  in  the  payment  of  liie 
tithes  and  the  costs*  There  are,  howeter,  two 
considerations  which  weigh  much  with  me.  If  the 
custom  has,  by  the  indidgence  of  the  Incumbent, 
been  suffered  to  sleep,  and  go  into  disuse ; '  if  he 
haa  accepted  notice  in  the  morning  for  noon,  and 
at  noon  for  evening;  when  it  is  deemed  expe- 
dient to  renew  the  ancient  practice  of  the  parish, 
it  ia  proper  that  a  wamii^  should  be  given  also  of 
this,  that  such  irregular  notices  would  not  in 
future  be  accepted.  Such  an  intimation  appears 
to  have  beea  very  properly  given  by  the  rector  in 
'  179^9  and  ia  undoubtedly  a  more  preferable  course 

than  that  a  siiit  should  be  commenced  imme- 
diately. Considering,  therefore,  the  general  in- 
dulgence which  seems  to  have  obtained,  it  does 
not  necessarily  follow,  that  the  party  in  this  case 
having  given  the  ui;ual  notice,  according  to  the  then 
subsisting  practice  at  the  fixed  period,  would  be 
liable  to  the  payment  of  the  tithes  and  the  costs ; 
for  it  may  be  fit  to  consider  the  effect  of  the  third 
species  of  law  to  which  I  have  aHuded, — the 
law  which  the  parties  have  imposed  cm  themselves. 
The  farmer  may  have  submitted  to  the  obligation 
of  giving  longer  notice,  and  the  rector,  by  his  own 
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acts  or  that  of  his  agent,  may  have  bound  himself   Futwooo  e. 
to  be  content  with  shorter.    The  Court  then  must        ^"'' 


consider  the  conversation  which  passed  oq  this  S7ch  Jtm^  1797. 
object,  a3  it  affects  both  the  giving  and  the  accept- 
ance. Mr.  Filewood  pleads^  <<  that  the  field  is  at 
*^  the  distance  of  three  or  four  miles  from  the 
«<  rectory-house,  and  .that  the  defendant,  in  order 
"  to  deprive  him  of  the  opportunity  of  viewing,  did 
^'  not  ^ve  notice  until  between  nine  and  ten 
o'clock  in  the  morning,  that  the  barley  was 
tithed,  or  ready  for  tithing,  and  would  be  carted 
or  drawn  from  off  the  field  that  day ;  at  which 
« time  the  said  Isaac  Marshy  or  his  servant,  was 
informed  that  the  tithing-man,  who  attended  on 
that  part  of  the  parish,  went  from  home  at  six 
o'clock  in  the  morning,  and,  as  the  fact  was, 
''  that  he  was  towards  that  part  of  the  parish 
'*  where  the  said  field  of  barley  was  situate ;  that 
*'  the  servant  of  the  said  Isaac  Marsh  undertook  to 
*'  enquire  for  him,  (the  said  tithing-man),  which 
"  he  did  not.'' 

Here,  then,  is  an  imputation  of  neglect,  in 
having  engaged,  to  give  notice  to  the  tithing-man, 
which  was  not  done.  This  account  is  supported,  in 
some  degree,  by  Mary  Farrow^  who  says,  "  that 
^<  she  is  servaqt  to  Mr.  Filewoody  and  that  in  her 
«  presence  and  hearing,  John  Stannmg  told  Mr. 
**  Filewoody  that  Shelley  had  been  there,  to  desire 
"  him  to  come  to  view  Marshes  barley  j  that  he 
^  had  told  him,  he  could  not  go  himself  but  that 
Francis  Pabnerj  another  tithing-maq,  was  then 
at  that  part  of  the  parish  where  the  barley  lay, 
*[  and  that  Shelley  had  replied,  he  would  go  and 
"look  for  him,  and  get  him  to  view  the  tithe." 
But  the  material  fact  is  not  proved,  that  there  w^js 
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TiLBwooDv.    any  real  contract  or  engagement,  either  that  one 
^^''"'      undertook  to  look  for  the  tithing-man,  or,  on  the 


^sh  June  1797.  Other  side,  that  the  tithing-man  was  in  that  part 

of  the  parish  in  which  was  this  field  of  barley.  On 
the  averment  of*  the  engagement,  it  is  not  proved, 
that  the  servant  was  actually  in  that  part  of  the 
parish.  If  this  had  been  proved,  and  the  point 
had  rested  on  the  depositions  of  Farrow  alone,  1 ' 
should  have  held,  that  the  contract  had  not  been 
iblfiUed.  But  there  is  much  contradictory  evi- 
dence on  this  fact,  as  Shellet/  deposes,  **  that  he  was 
♦'  sent  to  give  notice  about  seven  o'clock,  that  the 
«  barley  would  be  ready  at  ten.'* 

Some  objection  has  been  made  to  the  nature  of  the 
notice  to  the  tithing. man  at  the  parsonage-house, 
which  must  be  laid  out  of  the  case,  because  I  think 
that  is  to  be  considered  as  legal  notice  to  the  party 
himself.  Shelley  says^  *<  that  he  gave  notice  to  Stan- 
*^  nmgj  who  replied,  that  he  would  tell  his  master ; 
^*  and  then  added,  that  P aimer j  the  tithing-man 
<*  usually  employed  for  the  side  of  the  parish  where 
«<  the  field  lay,  was  not  then  at  home,  but  that  he 
•  **  would  be  at  home  at*  breakfast-time,  and  he 
**  would  then  inform  him  of  ^uch  notice ;  but  the 
<<  deponent  denies,  that  he  ever  said  he  would  un« 
"  dertake  to  inquire  for  him.'*  The  evidence  of /SAm- 
Ttingis,  'Hhathe  remembers  one  morning,  about  the 
'^  middle  oi August  1794,  whilst  he  was  at  breakfast 
'*  at  the  parsonage-house,  about  seven  o'clock,  a 
man  of  the  name  of  Shelley  came  and  told  the  de^* 
ponent,  that  Mr.  Marsh  had  a  field  which  would 
^*  be  ready  for  tithing  about  ten  o'clock  on  that  day, 
^*  and  requested  the  deponent  to  go  down  about 
•*  that  time  to  view  the  tithe  ;  to  which  he  replied, 
^^  that  he  could  not  possibly  come  himself,  but  he 

"  would  . 
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^  would  take  care  io  send  a  man ;  that  Shelley  thea  ^^^]^^l  "* 
**  requested  the  deponent  not  to  fail  to  do  so,  to 


**  which  he  replied,  that  he  would  not  fail."  This  «7th/tt«ei797. 
is  the  substance  of  the  accounts  of  the  conversa- 
tion that  passed,  and  I  think  that  they  are  not  in<> 
consistent ;  though  it  is  less  necessary  to  consider 
this  more  minutely,  after  what  has  been  stated  in. 
the  plea,  and  deposed  to  in  the  evidence  of 
Farrow. 

In  what  follows,  I  do  not  see  any  appearance  of 
malajides  in  the  conduct  of  the  defendant.  Much 
has  been   said   about  a  combination   against  the 
Rector,  and  it  is  pleaded^  "  that  this  was  done  for 
**  the  purpose  of  rendering  the  taking  of  tithes  as 
"  inconvenient  as  possible."    But  there  is  no  proof 
l:hat  Marsh    was  a  party  to  any  agreement  with, 
others ;  much  less  to  any  such  combination  as  has 
been  pleaded.    It  cannot,  I  think,  be  inferred  from, 
the  mere  shortness  of  the  notice  alone ;  since  it 
appears,  that  Mr.  Filewood  had  been  in  the  habit 
of  taking    s^horter    notice    by    indulgence    and 
accommodation  to  the  farmer.     It  appears  also,, 
that   some   inquiry  was   actually  made  for  Mr. 
Filewood^    or    for    the    tithing-man,    when    tJie 
barley  was  ready  ;  and  that  some  time  was  lost  in 
waiting  for  the  tithing-man.    Application  was  also 
made  to  a  servant  of  Mr.  Filewood  to  view  the 
tithes  that  were  set  out ;  and  the  barley  was  left 
till  the  afternoon.     It  has  been  said,  that  it  was 
the  duty  of  Marsh  to  send  again,  as  there  must 
have  been  some  mistake ;  but  I  cannot  say,  that 
there  was  any  such  legal  obligation.     Notice  liad 
been,  given  and  accepted^  and  communicated  to 
Mx.  Filewood.    It  was,  at  least,  as  incumbenl;  on 
him  to  send  to  say,  that  he  did  not  accept  the  no- 

1 1  S  tice^ 
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FiLEwooD  V.    tice,  and  to  warn  them  not  to  cart  away,  as  it 

L.  could  be  on  the  farmer  to  send  again. 

97^  June  1797.      Anotlier  ground  has  been   taken,   and  it  has 

been  said,  that  as  the  com  was  not  ready  at  the 
time  fixed  in  the  notice,  the  notice  was  void.    The 
rule  of  law  is  fairly  laid  down,  that  notice  for  a 
time  when  the  com  is  not  ready,  is  void  ;  but  the 
variation  must  be  material,  and  not  merely  arising 
out  of  a  small  delay,  which  will  occur  in  all  busi- 
ness, of  a  quarter  or  half  an  hour.     J  do  not  see 
any  such  deviation  here.     The  notice  was  given 
for  ten  o'clock,  and  it  is  proved  that  the  com  was 
ready  before  eleven.     It  would  be  going  too  far  to 
say,  that  the  time  was  so  distant  as  to  vitiate  the 
notice  which  had  been  given.     The  only  remain- 
ing question  then  is,  as  to  costs.     If  I  had  reason 
to  think  that  the  prosecution  was  vexatiously  begun 
by  Mr.  Filewood,  and  continued,'  notwithstanding 
better  advice,  it  would  have  great  weight  in  this 
part  of  the  case ;  but  I  do  not  draw  any  such  con- 
clusion from  the  facts  which  have  appeared  in  evi- 
dence. It  appears,  that  messages  were  sent  through 
servants,  which  might,  very  naturally,  lead  to  some 
mistake ;  and  it  may  have  been  owing  to  mistake, 
that  the  facts  necessary  to  support  Mr.  Filetvooffs 
plea,  to  the  full  extent,  have  not  been  proved.     It 
ibay  have  been  of  service  to  the  parish  to  lay  down 
a  rule  for  their  future  guidance,  which  may  pre- 
vent litigation  in  other  cases ;  I  shall  content  my- 
self, therefore,  with  having  done  this,  and  I  shal} 
not  give  costs. 
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TTHIS  suit  was  brought  by  the  Reverend  James  7*  -May  1 805. 
Miewoodf  Rector  of  Sibk  Hedtr^haniy  in  the  subtraction  of 
county  of  Essex^  against  John  Kemp^  a  parishioner  positi^  not  * 
of  the  said  parish,  "  for  taking,  withholding,  sub-  J^^'i^iarsfil^ 
**  ttacting,  and  converting  to  his  own  use  arid'  J°id *heA«^ 
"  profit,  the  tithes  and  tenths  of  milk,  calves,  piffs,  <>»•  fr«™  ^« 

^  ,  '  t  o  '    vendor ;  also  at 

**  carrot-seed  cut  and  rubbed  out  into  bags,  barley  to  bariey-rik-  * 
"  rakings,  two  mills  for  grinding  com,  and  for  *"^' "   '  **^' 
*^  clover  and  ^ass  mowed  and  used  green,"  &c. ; 
^*  without  compensation  or  composition  to  or  with 
**  the  said.  Ja/mes  Fileivood.^* 
An  article  in  the  libel  also  set  forth  a  demand 

r 

for  after-pasture  oS  fields,  for  which  tithe  of  hay  had 
already  been  paid ;  which  article  was  rejected  by 
the  Court  * 

On  the  part  of  Mr.  Kemp,  an  allegation  was  ad- 
mitted, pleading,  ^*  aii  agreement  entered  into  with 
'<  the  said  Rector,  for  a  composition  in  lieu  of  tithes 
'^  of  milk  and  calves,  after  the  rate  of  eight  shillings 
*^  for  every  cow  fed  and  depastured,  and  also  one 
*^  shilling  for  each  pig  farrowed,  as  a  composition 
'^  for  the  tithe  of  all  pigs ;  and  the  sum  of  four 
*^  pounds  ten  shillings  in  lieu  of  all  mills  in  his  pos- 
<<  session^whetherworkedbywindorwater^andalso 
"  for  tithe  of  all  poultry,  and  for  Easter  offerings ; 
**  as  well  as  one  pound  one  shilling,  as  a  composition 
"  for  the  tithe  oi*  an  orchard  garden  :'* — "  That  as  to 
*<  the  carrot^eed^  it  was  sold  standing,  and  be- 
<<  lore  the  same  bad  been  cut  or  rubbed  out/' 

The  case  was  argued  by  Dr.  NichoU  and  Dn 
Swabey,.£or  Mr.  Filewood,  and  by  Th. Arnold  and 
Th*AdamSj  contrd. 

*  See  abo  the  case  of  Batchellor  v.  SmaUcomht^  3  Mad*  Rep,  20. 

II  4  JUDG- 
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FU.KWOOD  V,  Judgment. 

^^^' Sir  William  Scott  — The  first  point,  that  it  is 


7tbAfayi805.  nccessarj  for  the  Court  to  decide  in  this  case, 

respects  the  averment  of  an  agreement  between 
the  parties;  and,  undoubtedly,  the  burthen  of  proofs 
on  that  fact,  lies  on  the  person  setting  up  the  agree- 
ment, that  is,  the  defendant  in  this  case.     The 
Clergyman  stands  on  the  general  law.    The  agree- 
ment,  therefore,  is  matter  of  special  ground  of 
defence,  which  must  be  minutely  and  specially 
set  forth  and  proved.     What,  then,  is  the  proof 
offered  ?    A  fact,  respecting  which  Burleigh,  who 
describes  himself  as  Kemp^s  clerk,  speaks,  bears 
strongly  against  any  such  agreement.     What  is 
there  besides  ?  Only  the  declaration  of  Kemp^  on 
one  side,,  and  of  Mr.  Filervood  on  the  other.  Taking . 
it  at  the  lowest,  that  they  are  of  equal  credit,  the 
result  of  their  declaration  is  contrary  one  to  the 
other,  and  the  burthen  of  proof,  I  have  already 
said,  lies  on  the  defendant.     There  is  no  principle 
on  which  I  can  say  that  the  agreement  was  proved. 
It  is  said^  that  a  verbal  agreement  would  be  suffi- 
cient,  and  perhaps  it  might;    but   still  means 
should  be  used  to  ascertain  it  more  particularly, 
when  it  is  an  agreement  between  persons  who  ap- 
pear not  to  have  been  on  such  terms,  as  wduld  lead 
to  any  agreement. 

On  these  different  representations,  it  is  impos- 
sible for  me  to  pronounce  for  the  eflect  of  any 
agreement;;  and  I  think,  the  fact  ihat^Burkigh 
was  employed  by  Kemp  to  go  and  put  the  matter 
on  a  different  footing,  is  a  direct  disclaimer,  an 
%  evidentia  rei,  which  disproves  the  allegation  of  an 
agreement  The  witness  says,  "  that  he  was 
"  authorized  by  his  master^  John  Kemp^  to  pay  or 

^*  make 
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*'  make  satisfaction  to  the  said  James  Filewood  for   fucwood  v, 

«  all  the  small  tithes  due  to  him,  and  to  make  a      ^]|^ 

"  tender  of  ten  guineas  in  gold  for  a  compensation ;  yth  M99  uos. 
"  but  that  the  said  James  Filewood  would  not  see 
"  the  deponent  upon  the  business/'     I,  therefore, 
proceed  to  consider  the  several  particulars  in  de* 
tail  of  which  the  demand  is  composed.    The  first 
article  is  a  demand  of  ten  shillings  for  the  milk  of. 
two  cows,  and  six  shillings  for  one  calf.     There 
are  different  accounts  of  the  value  of  the  calf, 
arising,   perhaps,  according  to  the  purposes  for 
which  it  may  be  bred ;  but,  I  think,  when  rated 
at  the  value  of  three  pounds,  that  cannot  be  called 
an  unreasonable  estimate,  particularly  in  Essex, 
where  more  than  usual  attention  is  paid  in  the 
management  of  that  animal.     The  next  is  a  sum 
of  eight  shillings  for  twenty-five  pigs,  which  I  am 
to  suppose  not  overvalued,  at  the  time  when  they 
are  titheable. 

The  next  article  relates  to  carrot-seed*,  on 
which  a  preliminary  question  is  raised,  Whether 
the  tithe  is  to  be  demanded  of  the  occupier,  or  of 
the  persons  to  whom  the  produce  may  have  been 
sold.  Some  old  cases  have  been  cited  to  shew, 
that  the  Clergyman  must  look  to  the  person  to 
whom  the  crop  is  sold ;  but  unless  the  authority 
of  decisions  of  the  common  law  is  very  explicit, 
and  likewise  recent,  I  should  be  disposed  to  hold 
the  principle,  which  was  adopted  by  my  prede- 
cessor,  that  such' a  rule  is  not  a  correct  measure 
of  justice.  The  inconvenience  must  obviously  be 
great,  and  the  multiplicity  of  suits  in  which  the 

*  Authorities  referred  to  in  this  part  of  the  case  were, — MiJiyU 
V.  Ewer^  Cro.  Jac.  362,   and  2  Bulstr.  183.    Lockin  v.  Ifanenr 
port,  2  Gwilliin,  472.    Grant  r.  Bedding  tiudPall,  Hardress,  380. . 
2GW.515.     3  Burn,  490. 

Clergy- 
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FiLBi^op  V.   ClexgymBn  may  b^  iovolved,  would  inflict  a  great 

^^^'^'       hsM:'d^ip  upon  him,   if  that  rule  was  to  he  sup- 

7th  Ma^  1806.  ported^  as  the  tithe  might  be  sdd  to  a  number  of 

different  persons,  to  obscure  strangers,  who  might 
not  be  easily  discovered,  and  who  might  be  less^ 
solvent  than  the  perscm  from  whom  they  were 
p^rchased.  Unless,  therefore,  I  am  restrained  by 
the  authority  of  modern  cases,  I  shall  adhere  to  a 
di£ferent  rule,  and  hold  the  occupier  to  be  liable.  * 

We  well  know,  that  in  different  periods-  of  our 
Jbistory,  in  the  conflicts  between  the  civil  and 
ecclesiastical  jurisdictions,  there  has  been  a  strong 
current  of  opinions  in  opposition  to  the  doctrines 
of  the  Ecclesiastical  Court,  as  being  too  favourable 
to  the  clergy.  Prejudices  are  now  worn  away,  and 
such  questions  woidd  only  be  viewed  at  this  time 
upon  the  sober  pipiioiples  of  justice,  andiequity.  If 
tl|^  there  is  nqt  the  authority  of  modem  d^cisionSf 
the  older  cases  alone  would  hardly  controul  my 
judgment  But,  in  the  present  case,  the  party  has 
renounpe4  the  benefit  of  such  an  objection,  by  the 
tc^nder  which  hask  been  made,  and  without  any 
rqijf^ry^tion  of  the  question  in  the  way  of  protest. 

^^npther  mate^al  question  also  relates  to  the  point, 
•  wjbethe;*  the  Clergyman  is  concluded  by  the  actual 
'  price  obtained  by  the  sale  of  the  crop  ?  I  think 
that  h^  is  not,  since  there  are  many  inducements, 
that  nvght  concur  tp  make  the  price  fair  and  rear 
sonable  between  the  parties^  though  it  might  not 
be  a  just  criterix>9  of  value  as  to  the  tithes ;  and  the 
patties  being  diiSerent,  it  cannot  be  maintained, 


*  In  tha  case  of  FUewood  v.  Burleigh,  Consist.  16^  Feb.  1813, 
on  tithe  of  hops,  on  lands  still  continmng  in  the  occupation  of 
Kefffp,  claimed  iigainst  the  purchaser  of  the  crop  :  It  was  held» 
that  the  vendee  also  is  liable  at  the  option  of  the  ClergyiPAP' 

that 
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that  the  Clergyman  is  bound  and  conduded  by  a   filewood  «, 
contract  between  other  persons.  keu?. 

A  third  question  is,  whether  it  shqji^d  be  ti^^hed  sf  7th  ir^  1  eos. 
rubbed  out  ?  On  that  ppint,  I  think  it  should  not  be  sp 
taken  ^  as  that  is  a  subsequent  process  after  removal.. 
The  clergyman  has  to  look  to  the  value  at  the  time 
when  the  cr<^  is  cut ;  and  therefore  the  expence  pf 
rubbing  must  be  deducted.  Under  tbis  observ^t;io^^ 
I  think  the  value  may  be  taken,  by  the  evidence^  at 
about  two  ppunds,  two  shilUpgs^  per  hujpdred  Y^igbitt 
deducting  the  charge  of  rubbing  and  b^gipg  ai^ 
carrying  to  market. 

The  next  article  is  that  of  barley-raking^  00 
which  I  have  no  hesitation  in  saying,  th^t  I  con*, 
ceive  the  law  to  be,  that  tjti,e  Clergyman  l^eing  ^f 
titled  to  one-tenth,  is  entitled  also  to  the  rakings 
of  every  tenth  cock,  as  coijnposiog  part  of  the  pifp- 
portion  belonging  to  him;  —  tins  raking  9Ughi|^^ 
undoubtedly,  to  be  done  by  the  farmer's  servant* 
If  the  Clergyman  has  paid  for  it,  it  is  an  expense 
for  wliich  he  is  entitled  to  an  allow2^(;e. 

The  next  article  is  for  mills,  on  which  a  co]|!^€g{;i\gi^- 
tioh  is  offered,  as  the  one-tenth  of  the  clear  profit, 
upon  the  average  o;^  the  whole  yean  It  has  been 
s|tid,  that  this  being  a  demand  for  profits  dui:ing 
particular  months,  it  is  impossible,  that  it  should  be 
estimated  in  any  other  way,  as  it  is  proved,  tliat 
no  profit  was  actually  ma^4^  during,  those  months^ 
It  is  contended,  that  the  profit  must  be  the  clear . 
profit  I  Bfa  not,  ho\^^yer,  aware  on  what  authoiit^ 
that  principle  is  atte^^pted  to  be  substantiated.  I 
have  always  entertaineil  the  notioi?,  that  the  ipode 
oit  tithing,  on  tlu^  article,  is  by  the  teQtb  tpIjL  ctisb  ; 
as  the  general  management  of  a  mill  may  be  very 
improvidcjQ^t  if^  il^  ea^plpyofeiut  of  servants,  and  in 

other 
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FiLEwooD  o.   other  particulars  by  which  the  Clergyman  ought 
*^""'       not  to  be  affected.     It  would  be  necessary  on  such 


7riiji%it<».  a  principle,  that  he  should  keep  an  account  of  the 
whole  concern,  which  is  no  part  of  his  duty.  The 
owner  is  to  look  to  other  considerations  to  see  tha^t 
the  result  shall  be  advantageous  to  himself.  There 
being,  in  this  instance,  no  opposition  as  to  the 
aipount,  and  having  no  other  criterion  but  the 
admission  of  the  party  himself,  I  shall  adopt  that» 
and  pronounce  for  the  sum,  jf4  10^.  The 
composition  for  poultry  and  Easier  offerings,  which 
are  alleged  to  be  included  in  that  sum,  must 
be  paid  for  separately,  and  taken  out  of  the  article. 
The  next  demand  is  for  clover  and  grass,  re- 
pecting  which,  it  is  said,  that  some  was  cut  for 
the  horses  which  were  \ised  in  agriculture.  It  is 
admitted,  however,  there  were  many  horses  kept 
for  other  purposes.  As  to  horses  kept  for  agricul- 
ture, I  understand  the  rule  of  law  to  be,  that  no 
exception  is  allowed  for  such  horses,  unless  where 
there  is  no.  other  food  for  them.  •  It  is  not  suffi- 
cient, that  the  horses  are  kept  for  agriculture,  un- 
less it  is  proved,  that  the  clover  and  grass  so  cut 
was  their  only  fodder ;  notwithstanding  the  ob- 
jection, that  has  been  stated  by  Dr.  Arnold,  that 
horses  employed  in  producing  the  crop  are  to  have 
their  feeding  allowed  out  of  the  general  crop,  as 
the  fanner  would  otherwise  be  obliged  to  account 
to  the  Clergyman,  as  to  his  manner  of  feeding  his 
cattle.  I  think,  however,  the  authority  of  the 
case,  which  has  been  cited,  is  decisive,  though  I 
accede  to  the  observation  on  the  equity  of  the 
principle,  that  where  horses  are  fed  on  hay,  and  that 

*  4  Gwillim,  1411.  .1  RoWs  Abridg.  605. 

♦  •  hay 
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hay  has  paid  tithe,  tithe  is  due  also  for  the  clover/   filpwooo  v. 
if   the  farmer  makes  that  a  substitute  for  hay,       ^'*"' 
There  may  perhaps  be  some  inconvenience  in  act-  7th  May  uo5. 
ing  upon  this  principle,  but  here  is  a  broad  princi- 
ple of  justice;  and  there  is  also,  what  I  am  per- 
haps fully  as  much  bound  to  adhere  to,  viz.  the 
determination  of  a  modern  case  in  the  Exchequer. 

The  next  article  sets  forth,  that  the  defendant 
ought  yearly  to  have  paid  the  sum  of  two-pence  to 
the  Rector,  for  himself*  and  every  person  of  his  fa- 
mily above  the  age  of  sixteen  years,  for  Better 
offerings  and  other  obventions;  and  that  in  the 
years  1801  and  1802  he  had  fifteen  peraons  in  his 
family  above  that  age.  This  has  been  met  by  a 
plea  of  composition,  which^  as  I  have  before  sug- 
gested, is  not  established  to  my  mind. 

On  the  question  of  costs,  I  am  under  the  neces- 
sity of  obser\dng,  that  the  opposition  to  this  denvand 
hhs  been  rather  vexatiously  and  unconscientiously 
made.  A  composition  has  been  set  up,  which  has 
totally  failed,  and  the  Clergyman  being  put  to 
prove  his  title  on  every  article,  has  failed  only  on 
one.  I  am  of  opinion,  therefore,  that,  according 
to  the  ordinary  course,  he  is  entitled  to  his  costs.  * 

*  On  the  subject  of  the  tithe  of  millsy  the  attention  of  the 
Court  was  more  particularly  called .  to  the  authorities  of  the 
modern  practice,  in  the  Court  of  Exchequer,  00  this  point,  in  a 
subsequent  suit  between  these  same  parties,  in  which  the  Court 
keld  that  the  mode  of  tithing  bjr  the  tenth  dish,  was  not  now  iu. 
iorce,  vide  the  next  case. 
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Tithe  of  coin 
mills,  by  the 
taUh  toZi-dti^i 
not  sustained. 
Tht  net  profit^ 
now  held  ro  be 
the  nte  of 
liching. 


FILEWOOD  V.  KEMP. 

T^HIS  was  a  suit  between  the  same  parties  as  in 
the  preceding  case,  in  which  a  libel  was  given 
in  on  behalf  of  Mn  Filewood^  setting  forth  a  de- 
mand for  the  tithe  of  mills,  in  the  occupation  of 
the  defendant,  bj/  the  tenth  toll  dish. 

Judgment^ 

Sir  William  Scott. — ^The  preseht  ^(letftion  arises 
on  a  libel  given  by  the  &6ctor  againrt  a'  Parishioner, 
in  a  suit  for  tithes,  in  respect  to  the  tithe  of  mills. 
The  Court  has  intimated  an  opinion  in  a  former 
suit*,  that  the  tithe  of  corn  mills  was  payable  by 
the  tenth  toll  dish,  as  the  demand,  in  ^at  case, 
rested  oi*iginaIly  on  an  agreement  j  and  the  Court 
pronounced  for  the  sum  demanded,  though  the 
agreement  itself  was  not  establish^ ;  and  no  ob- 
jection being  made  to  ike  aniount  qf  the  demand 
for  tithe,  and  the  whole  subject  having  been  ri6w 
laboriously  argued  again,  the  Court  do^s  not  hold 
itself  bound  by  a  judgment,  formed,  in  great  part, 
upon  atiOther  consideration. 

The  erection  of  mills,  in  many  parts  of  Europe, 
was  originally  made  by  persons  possessed  of  feudal 
rights,  as  an  act  of  charity ;  and  those  who  were 
subject  to  feudal  tenure,  were  permitted  to  grind 
at  them  gratuitously-  It  is  on  that  footing  that 
ancient  mills  are  exempted  from  the  payment  of 
tithe :  As  there  was  no  profit  made,  they  could 
not  be  justly  liable  to  tithe-  Sometimes  the  tenant 
made  to  his  lord  the  acknowledgment  of  a  toll 
dish.    The  quantity  might  vary,  as  feudal  services 


*  Vid.  preceding  case. 


were 
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were  very  various  in  their  nature  and  amount.    Futw^efiv. 
When,  however,  nulls  began  to  be  constructed  for       ^*^^' 
profit,  there  was  a  great  struggle  between  the  spi-  9th  /m.  1807. 
ritual  and  temporal  jurisdictions,  whether  mills 
were  titheable  at  all  or  not?    The  statute  ofArti- 
cuR  Cleri  *  settled  that  point,  and  ever  since  they 
have  been  held  titheable.     Afterwards  discussions 
arose,  whether  this  tithe  was  prsedial  or  personal  ? 
I  accede   to  the  argument  of  the    defendant's 
counsel,  that  they  are  not  merely  praediai  in  their 
nature.     Tithes  are  considered  prandial,  by  reason 
of  tlie  natural  increase  of  vegetable  siibstance  in 
the  earth,   that    is,  in  prcedio.      The    plaintifPs 
counsel  contend,  that,  in  a  corn  mill,  there  is  a 
change  produced,  which  may  be  compared  to  a 
sort  of  renovation  of  the  com,  by  the  action  of  the 
elements^  producing  a  profit.     The  action  of  the 
elements,  however,  is  not  upon  the  corn,  but  ab 
ejstemo:  the   elements  infuse    nothing  into  the 
com  ;  there  is  no  renovation  of  the  corn  ;  no  in- 
crease of  its  substance. 

The  case  oiNewte  and  Chamber laynef^  in  I706,  is 
the  foundation  of  the  modern  law  upon  the  subject: 
That  case  was  first  determined  in  the  Exchequer ; 
and  that  Court  held  the  same  doctrine  as  the 
Ecclesiastical  Courts,  that  a  mill  was  titheable  by 
the  tenth  toU-dish,  as  being  a  tenth  of  the  Mil- 
ler's gross  profits.  That  case  went,  however,  to 
the  House  of  Lords,  where  seven  Judges  gave 
their  opinions  i^ainst  that  decision,  Mr.  Justice 
Powell  being  absent,  and  the  Barons  of  the  Ex- 
chequer adhering  to  the  opinion  they  had  already 
given.     On  the  opinions  of  the  seven  Judges,  the 

*  9  Edw,  2. 8t.  ] .  c.  1.  t  7  Bro.  P.  C.  3 

[vol.  I.]  •118  decision 
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^""kIm*"^*'   decision  in  the  Court  of  Exchequer  was  reversed. 

That  was  the  case  of  a  horse  malt-mill ;  but  I  can- 

fchM.  1807.  jj^j  gjjj  ^^y  thing,  in  the  reasoning  of  the  parties 

themselves,  as  annexed  to  their  cases,  or  in  the 
reasoning  of  the  Judges,  which  limits  the  principles 
of  that  case  to  such  a  mill  only. 

In  all  mills,  there  must  be  animal  force  of  some 
sort,  either  btute's  force  or  man's  force.  Even 
where  the  elements  are  the  principal  cause  of  mo- 
tion, still  there  must  be  animal  force  to  put  the 
machinery  into  such  a  state,  as  that  the  elements 
can  act  upon  it.  Subsequent  to  Oiamberlayne  and 
NewtCt  other  cases  occurred,  in  which  some  of  the 
Judges  considered  the  principles  of  that  case  to  be 
confined  to  the  particular  sort  of  mill,  as  in  Dod- 
son  and  OUver,  in  I720*,  and  Chapman  and 
BarUyoo  t,  1 7^4  ;  and  it  is  possible,  that  there  may 
be  some  history  belonging  to  those  cases,  which 
we  are  not  acquainted  with. 

The  case  of  Carle  ton  and  BrightweU  t,  which  hap- 
pened in  1728,  has  great  weight  with  me.  It  was 
decided  on  the  authority  of  Sir  Joseph  Jekyll,  a 
most  eminent  person,  and  is  a  decision  of  the 
Court  of  Chancery.  But  the  dictum  of  Lord  Hard* 
wicke$9  **  that  fulling-mills  can  only  pay  a  personal 
"  tithe,  because  it  is  only  in  the  nature  of  a  trade  ; 
**  but  where  there  are  com  mills,  each  is  to  pay  a  tenth 
**  dish^*^ — is  embarrassing,  if  accurately  reported. 
Lord  Hardwicke  was  not  only  eminent  as  a  general 
lawyer,  but  as  a  tithe  lawyer.  Very  few  unconsi- 
dered dicta,  upon  any  subject,  fell  from  that  person, 
and  he  must  have  known  the  principle  of  decision 

*  Bwih.  Rep.  73.  f  Bunb.  Rep.  184. 

X  2  Peere  WiU.  462. 

§  Talbot  V.  May,  1743.    3  Mkins,  17. 

in 
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in  Chamberlayne  and  Newle.    It  certainly  increases 

the  perplexity  of  this  matter  very  much.     Thomas 

and  Price  ^ J  which  was  decided  in  the  Court  of  Ex-    »*^<*«>W' 

chequer,  in  1759,  is  in  favour  of  tithing  by  the 

clear  profit ;    and  Wilson  and  Mason,  in  I770.  f 

In  the  last  case,  there  is  much  learning  applied 

to  the  subject  of  mills.    There  has  been  a  dif- 

ference  of  opinion  amongst  the  Judges,  whether 

the  tithe  of  a  com  mill  is  praedial  or  personaL 

In  Gaches  and  HaynesX,  BXidHaU  and  Machet^,  the 

arguments  of  counsel,  on  both  sides,  admit  it  to 

be  a  personal  tithe.     In  the  latter  case,  the  Chief ' 

Baron  holds,  it  is  prsedial  ia  respect  to  the  persoa 

to  whom  payable,  but  personal  as  to  the  measure 

of  payment,  that  is,  by  the  clear  profits 

Now,  under  such  authorities,  what  is  it  proper 
for  the  Court  to  do  ?  It  would  be  a  great  satis- 
faction to  me  to  have  the  matter  set  at  rest,  by 
a  direct  decision  of  that  Court  upon  the  point.. 
But  I  shall,  on  the  authorities  which  have  been  re- 
ferred to,  consider  the  tithe  as  personal.  The  sub- 
jects of  this  kingdom  cannot,  conveniently,  be  liable 
to  two  methods  of  tithing,  creating  different  measures 
of  obligation.  The  decisions  of  the  Court  of  Ex* 
chequer,  and  of  this  Court,  should  be  uniform  on 
the  same  matter.  I  shall,  therefore,  direct  the 
libel  to  be  reformed,  in  respect  to  demanding  the 
tenth  toll-dish  as  the  tithe  of  the  com  mill.  * 

♦  3  Gwill.  87K  t  ^*-  974.  t  ^^  1256. 

§  3  Ansiruther,  p.  915. 


\      I 
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BEAURAINE  v.  BEAURAINE. 

aMhjviw.1808.  nPHIS  was  a  question  on  the  power  of  the  Court 
Appointment  of         to  compel  2L  father  to  appear  as  curator  ad  litem 

the  father  of  a  n*  •  i     •  •  i_  ^^    j  ^ 

minor,  18  curator  of  his  son,  being  a  miuor,  who  was  cited  toandwer 

ifJl^^^f^r;  t^  h^s  wife,  in  a  suit  of  divorce,  by  reason  rf  cruelty 

biit  without  the    ai2d  adultery. 

consent  of  the  "^ 

father,  in  order 
to  subBtantiste 

proceedingt  JUDGMENT. 

agamst  the  son 

inasuttofcru-      Sir  William  Scott.  —  This  is  a  proceeding  for 

elty  and  aduU        ,.  .^  .  -i-^-i-ii 

texy,  not  sm-     divoFce  against  a  minor ;  and  it  is  laid  dowA  in 

our  books  of  practice  *,  that  a  minor  cannot  appear 
in  person,  but  must  appear  by  his  guardian  Or 
curator  ad  litem,  lawfully  assigned. 

If  a. minor  has  no  guardian  or  curator  'ad  litem, 
and  none  can  be  assigned  for  the  purpose  of 
substantiating  proceedings  against  him ;  it  must 
amount  to  a  total  denial  of  justice  towards  the 
other  party,  who  complains  of  his  conduct,  and 
who  is,  in  this  case,  his  wife,  complaining  of  brutal 
.  and  barbarous  treatment,  and  praying  the  protec- 
tion of  the  Court  to  be  given  to  her,  by  a  sentence 
releasing  her  from  the  necessity  of  cohabitation. 
Though  he  has  no  guardian,  he  has  a  father  who  is 
.  his  natural  guardian  by  the  law  of  the  land,  who 
can  bring  actions  on  his  behalf  for  injuries  done 
^o  him,  and  is  bound  to  maintain  his  child, — ^who 
may  bring  in  this  Court  suits,  on  his  behalf,  against 
the  wife,  of  exactly  the  same  nature  with  that 
which  is  now  brought  agiunst  his  son.     The  minor 


*  Oughion,  tit.  20. 

has 
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Jmoiih  Aforrtage— conlinued.  F^e 

Witneuei,  Two  competenU  required,  as.  a  constitueiit 
Part  of  the  Ceremony        <  •  •  -    324 

competency,  how  affected  '^-  •    325 

by  Relation  -  -  -  -      ib. 

by  neglect  of  Ceremonial  Observances       -    330  €t  seq. 
Jtwi — ancient  State  and  Condition  in  Eng^d        -       •217 
Banishment  -  -  •  **.  •      ib. 

Return  -  -  -  -  •        •      ib. 

Particulars  relating  to--Orders  in  Council,  1673  and 
16S5,  Articles  of  Faith»  Talmud,  Commentators» 
•     Literature,  &c.  -  -         App.  ]» et  seq. 

JUegitimate  RelaHons-^See  Either,  Marriage,  ParetUs, 
Imprifpriaium  —  Origin    in    Benefactions    to   Eeligioitt. 

Houses  -  .  .  •    153 

ofTwoKii^ds, 
in  temporaUbut  •.  .     •  -      ib. 

in  plena  et  ifirofve  jure,  tarn  in  tptriiuaUbut  ^nom 
in  iempordlibue  ....     |^ 

Distinction  as  to  Exemption  from  Ecclesiastical 

Jurisdiction  *  -  -  «      ib. 

from   the  latter,  licensed  Curacies  without  In- 
stitution -  -  -  •166 
Appropriation  ad  mensas,  of  the  latter  kind       •    165 
.not  to  be  presumed           -               -        -     167 
at  Dissolution  of  Religious  Houses — continued  as 

before  -  -  .  .     152 

Lay  Fee$  therein  -  •  -  -     1 65 

Distinction,  as  to  patronage'  of  Curacies        -  -167 

Patronage  *- where  vested  -  -  -168 

Mary-le-Bone,  Quebec  Chapel,  St,  Margaret's,  West. 

166,  168,  169 

fneestuous  Cohahitalion  -  -  •     *         -    384 

Separation,  Penaiice  •  •  •        386, 393 

Declaration  of  Nullityy  wbere  Marriage  is  proved  to 

have  been  celebrated  -  .    •  •    393 

L- 

't^icence.  Marriage  —  See  Nullity  of  Marriage. 

of  the  Bbhop  to  preadh — in  the  Parish  Church,  not 
without  Consent  of  %he  Incumbent  -  -     161 

to  preach  in  Quebec  Chapel,  not  questionable,  in 
Civil  Suit,  by  the  Impropriator  of  Mary-Ie-Bone 
Interest  not  being  shewn  •  -  r     1^7 
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Biarriage  Contract               ...                -     230 
Natural.  Civil,  Religious        -            -            -        -  232 
vincukim  matrimoim,  not  affected  by  Rights  of  Pro- 
perty              -              -                •            -          -  236 
indissoluble               .               -               -               .  35 
Nullity  of— See  iVtttti^y. 
Marriage  Jet  —  26  G.2.  ch.SS.  strictly  construed           -  262 

See  NuUUy. 

Jlftmam«r—t>f  Parties,  cured  by  Appearance            .        -  3 

Name  to  be  averred               -           -           -         -  187 

Unding            -            -             -                «                -  ib* 

of  the  Fftrisb            -----  6 
of  the  Judge               -                .            -            -    2,205 

of  the  Office  promoted            -           -           -        •  4 
Monument  ^^  to  erect,  and   to    remove,  a  Faculty   re- 
quired          -           -        .    -           -•           -    14, 21^ 

Flat  Stone  in  Church-yard — ^what  Consent  necessary  -  14 

Jlfitfic— in  Church             -                -                -             -  175 

in  Cathedrals-^ in  PBurish  Churches               -          -  177 

according  to  the  Circumstances  of  the  Parish    -  199 
Interruption  to— albwed  by  Consent  of  Parish 

and  Ordinary,  punishable               -               -  173 
Practice  in  Foreign  Churches,  Catholic,  Luther- 
an, Calvinistic            -            -            -           -  176 
Psalmody,  subject  to  the  R^^lation  of  the  Ordinary  175 

N. 

NulUiy  of  Marriage— ^uit  not  discretionary  in  the  Couit  -  13$ 
by  reasbiv  of  the  Place,  26  6, 2.  ch«  33.          -          -  136 
Embassador  8  Chapel,  Privilege,  whether  allowed, 
and  for  whom  ?            .         -           -            -  138 
refused,  to  Persons  not  being  of  the  Embas- 
sadors Saite>  or  Country            -            -  ib. 
by  reason  of  Insanity,  dicta  oonird  refuted        *-        -  416 
by  reason  of  Publication  of  Banns  in  Noma  not  being 
the  true  Names  of  the  Party,  as  required  by  Stau 
26  G.  2  cap.  33.  §1,2,8.            -             -           -  394 
what,  names  so  held           -               -              •  ib. 
Surname  how  far  ad  arlnJtrium             -              -  399 
dictum  of  Sir  J0S4  Jekyll  considerod                   "  4(M> 

variation  when /ato/              -              ""            ■  ^^^ 

Nam€9 
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JfuUUif  of  Marriage — continued.  Pajje 

Names  of  illegitimate  Children  how  considered         -    402 
Name  of  the  Mother  held  sufficient         •  •    407 

by  Licence,  by  reason  of  Biinority  and  want  of  Con- 
sent, as  required,  26  G.  2.  ch.  33.  §  8.    *    213,  262>  387 
Sec  Father,  Quardkaij  ParenU^  4c. 
Provisions  of  the  Statute  as  to  true  Name$9  not 

held  to  extend  to  Marriages  by  Licence  -  434,  438 

Exception  for  fraitd  in  supposed  Cases  *-      ib. 

by  reason  of  Affinity  and  Consanguinity  -  -    393 

by  the /eu^tf^  JLowf  amongst  Jews.    See  Jewish  Mar^" 

riage  -  .  .  .  ^216 

o. 

Office  promoted,  or  form  of  Criminal  Suit        -        -     206,  209 

Style  of.  Bishop,  or  Judge,  immaterial            -            -  206 
for  raising  Tombs  in  the  Church-yard,  without  due 

Authority                -               -                .                -  14  \ 
by^Faculty                -               -             *  ib. 
by  Custom                -                 -            -  ib. 
for  erecUog  a  Monument  in  the  Chancel          -         -  208 
Fees  thereon  to  the  Minister            -                .        .  ib. 
for  preaching  without  Licence  of  the  Bishop  of  Lon- 
don, in  Ely  Chapel               -               -                 -  21 
for  obstructing  the  Singing  and  Musical  Sendee  in  the 

Church            •            .               m            «            -  170 
for  Quarreling,  Chiding,  or  Brawling  in  the  Church, 
5,  6  Edw.  6.  cap.  4.  §  1.                 -                   -    2,  181 
Two  Witnesses  to  the  particular  Act,  required 

by  Stat.         -               •               ^               -  182 

for  preaching  contrary  to  the  Articles  of  Religion     -  424 

Form  of  Citation  therein            -             -              -  ib. 

for  incestuous  Cohabitation            -             •             -  384 
Off^l  Principal  exercises  the  contentious  Jurisdiction 

of  the  Bishop  -  •  -  .4, 206 

Orfiame»<«— Church,  Law  as  to  Consent  of  Parishioners  -  199 

Consent  of  Parish,  how  taken,  by  Majority  of  numbers  . 

and  interest               -         '      •               .           .  200 
Organs,  how  considered,  as  necessary  or  (fmamenial  -  199 
as  to  Cathedrals                   •               -              •  ib. 
as  to  Parish  Churches,  according  to  the  Circum- 
stances of  the  Parish                   •                  «  io. 
Of^6on-^»Constit\itton  of             -.                                 '«  165 

c2 
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jRffffne*— und«r  26  G.  2«  cli.3a.§ll.  not  conatrued  to 

admit  Gonient  of  illegitimate  Parents    -    339,  350,  360 
illegitimate  Parent  cannot  appoint  a  Quardian     -  339, 345 
nor  institute   a  Suit  of  NalHty,  by  firtue  of 
minority,  &c.  •  -  -  -    341 

Conftruction    of   Temporal    Courts    on   particular 

Statutes  relating  to  Parents  considered  -    341,  351 

Construction  of  Ecclesiastical  CouriB  -         35^359 

wbether  the  illegitimate  Eadier  can  takcta  Child  from  ' 

the  Possession  of  ^e  Mother  -  -    352 

Father  of  a  Person  of  full  Age  being  Insane,  not 
competent  to  bring  Suit  of  Nullity  of  Marriage  (con- 
tuicted  after  Age)  f  by  reason  of  Insanity  of  the  Son      415 
Par/icq»  CrtwinM— in  Adultery  -  -  -     ISOj,  376 

See  ^fitnesses. 
Practice— Error  in  Bar,  in  Abatement  -  -        2 

Citation  in  Criminal  Suit  abated  by  wrong  description 
of  the  Judge  -  -  -  -        1 

by  wrong  description,  of  the  Office  -  -        4 

Misnomer  of  tie  Party.    See  Misnomer        -  -  -      3 

of  the  Parish  -  -  -  -        7 

yaiiance  between  Citotion  and  Articles         ^  -         -     172 
as  to  demand  of  Articles  on  Appearance  -        -     170 

Exception  as  to  Defamation  -  -     171 

Commencement  of  Suit  from  Issue  joined,—  in  what , 
Case  -  .         ^  .  -  -    213 

Construction  on  delay  by  false  Averment  -      ib. 

PieodtJig^— Objection  as  to  relevancy  -  -    219 

to  pleading  of  general  Character  -      40 

to  loose  Averments  incapable  of  proof        -      52 
in  exception  to  Witnesses,  general  — spe- 
cific.     See  Evidence*  -  -      98 
opening  Pleadings  after  publication  for  defensive  plea,     101 
from  surprize  owing  to  want  of  due  Specificatumf  in 
the  original  Plea            -      .      -             -  -      ib. 
Psalmody — See  Music            -                -              •  -     175 

Q. 

Q^akers^^not  included  in  the  Marriage  Act  •  -217 

Form  of  Marriage  „  .  •  -w  App.  9 

how 
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has  elected  him  his   curator   ad  litentf   and  the  beadrainkd. 
father  has  refused,  upon  repeated  apph'cations,  to   ^'^"'^^'^^^' 
accept  the  office,  though  offered  to  be  protected  «5thJVw.i8o«. 
from  any  expence,  that  might  be  incurred  in  the 
discharge  of  a  paternal  duty  corresponding  to  the 
paternal  privileges  he  enjoys ;— and  the  son  alleges, 
that  4;here  is  no  other  person  who  will  accept  the 
office.    In  this  state  of  things,  unless  he  can  be 
assigned  curator,  this  consequence  must  follow, 
that  minority  shall  protect  a  man  in  the  most  out* 
rageous  treatment  of  his  wife.     His  marriage,  as 
a  minor,  does  not  take  him  out  of  his  minority,  nor 
put  of  the  incapacities  of  suing,  or  being  sued,  that 
belong  to  that  state  of  minority.     I  have  a  right  to 
suppose  this  to  be  a  case  of  extreme  oppression,  that 
cries  loudly  for  relief;  — and  if  this  Court  cannot 
appoint  the  natural  guardian  to  be  the  curator  ad 
Uterrij  this  most  dreadful  of  all  doctrines  inevit- 
ably follows,  that  the  unfortunate   woman,  who 
marries  a  minor,  is  doomed  to  continue  under  the 
most  intolerable  tyranny  that  can  be  exercised  over 
a  wife.     Minority  is  to  give  total  impunity.  Other 
Courts  exercise  a  power  of  nominating  officers  of 
their  own,  or  other  proper  persons,  to  be  guardians 
for  this  purpose.     But  this  Court  neither  has  nor 
claims  such  power,  and  unless  it  can  compel  the 
natural  guardian  to  perform  his  personal  duty,  there 
is  a  complete  defeasance  of  all  remedial  justice. 

Under  this  necessity,  and  to  prevent  that  failure, 
I  shall  hdld  the  father  to  be  curator  ad  litem,  and 
enforce  the  process  for  that  purpose.  It  may  be  a 
new  case;  because  fathers  have  beenwilling  to  stand 
forward  in  aid  of  justice,  and  in  vindication  of  their 
sons.  But  it  appears  to  be  a  case,  for  which  an 
urgent  necessity  calls  upon  the  Court  to  provide, 

kk2  in 
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^bIIIkLIe.  ^  *^^  ^^^  manner  that  It  can ;  and,  I  trast,  that  I 
■  do  not  exceed  the  limits  of  my  duty,  when  I  adopt 

i»ibjvw,isas.  the  course  which  I  propose:  But  if  it  should  ap- 

pear  otherwise,  I  trust  it  will  be  pointed  out  in 
what  better  mode  this  Court  could,  more  r^u- 
larly,  as  well  as  more  effectually,  have  reached  the 
justice  of  such  a  case. 


The  Court  assigned  the  father  accordingly  to 
give  an  appearance,  as  guardian  to  his  son,  by  the 
next  Court  day. .  The  order  not  being  complied 
with,  on  the  7th  of  December  1 808,  the  Court,  on 
the  prayer  of  the  wife,  pronounced,  the  father 
contumacious,  and  signed  the  schedule  of  excom* 
munication. 

From  that  sentence,  an  appeal  was  prosecuted 
to  the  Court  of  Arches,  which  qffir^ned  that  decree ; 
and  on  7th  December  1809,  another  schedule  of 
excommunication  was  porrected  and  signed,  when 
the  -party  was  accordingly  excommunicated.  In 
the  meantime  application  was  made  to  the  Court 
of  Chancery  for  a  writ  of  assoiler  and  deliverance 
to  the  Bishop,  to  absolve  him.  That  writ  was 
decreed  on  12th  Febnuxry  1810*,  and  on  9th 
April  the  party  was  absolved,  t 


*  1 6th  Ve$.  Jun.  346. 

t  The  use  of  excommunication  was  discontinued  sub  modo  by 
statute  53  G.  3.  c.  1 27.     Ftd.  Appendix,  No.  5,  p.  25. 
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LAGDEN  V.  ROBINSON  and  GREEN, 

'THIS  was  a  suit  instituted  by  the  Reverend  ''*^>^"^«- 
Henry  Allen  Lagden,  Vicar  of  Ware,  with  the  ^SSTaSd^- 
vicarage  of  Thundridge  annexed,  in  the  county  of  «•«*  ^  *« 
Hertfardy    against    Jacob    Symms  Robinson    and  doc  in  simple 
James  Green,   Parishioners  of  the  same,    **  for  JemSohSd 
"  having  received  and  possessed,  either  by  them*  ^^^^  ^ 
**  selves  or  some  other  person  or  persons,  all  the  <iwct*<«*j^^ 
<*  tithes,  tenths,  and  ecclesiastical  rights  and  emo- 
^  luments  of  a  certain  mill  for  grinding  corn ;  and 
<<  having  subtracted,  taken,   and   converted  the 
'<  same  to  their  own  use,  without  compensation  or 
**  composition^    during   the   several   years   1801, 
"  1802,  1803,  1804,  1805." 

Judgment. 
Sir  William  Scott. — This  is  a  suit  broiight  by  the 
Vicar  of  Ware,  for  tithes  of  a  mill,  against  the 
defendant,  as  occupier  of  such  mill  in  the  parish  of 
Ware.  There  is  no  doubt  that  modem  mills  are 
liable  to  the  payment  of  tithes  to  some  person,  as 
there  is  no  plea  de  non  decimando  in  their  favour ; 
and  the  tithes  must  be  due  either  to  the  Rector^  or 
to  the  Vicar  by  endowment.  The  only  question 
that  can  be  raised  is,  to  which  they  are  to  be  paid ; 
since  to  one  or  the  other,  by  the  general  law  of 
the  country,  they  must  unquestionably  be  due.  .  It 
'  appears,  that  the  tithe  of  this  mill  has  not  been 
claimed  for  a  considerable  time ;  it  is  doubtful, 
indeed,  whether  it  was  ever  claimed ;  certainly  not 
by  the  present  Vicar.  The  Vicar  has  proved  his 
induction  J  it  is  also  necessary,  that  his  endow- 
ment 
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lagdbn  t>. '  ment  should  be  proved  in  some  form  j  for  that 

grkbn.       obligation  always  lies  on  the  Vicar. 

The  original  endowment  is  not  exhibited  j  but 
an  authenticated  copy  of  an  instrument  is  pro- 
duced, which  is  equivalent  to  the  endowment ;  but 
it  is  of  rather  difficult  construction.  I  have,  how-^ 
ever,  thought  it  my  duty  to  examine  the  original^ 
which  is  of  great  antiquity,  of  the  date  of  123 1* 
The  instrument  recites,  in  the  first  part  of  it,  some 
contested  claims  and  disputes  which  existed  be- 
tween the  Prior  of  fVare  and  the  Vicar,  and  which 
the  then  Bishop  of  London^  and  the  then  Dean  of 
St  PauFs,  are  empowered,  by  Pope  Gregory  the 
JNinth,  tp  settle*  By  the  commencement  of  the 
instrument,  it  would  appear,  that  the  Prior  had 
exacted  an  annual  pension  of  ten  marks  of  silver 
from  the  Vicar,  and  abo  had  seized  the  tithe  of 
miUs,  and  of  several  acres  of  lEirable  land.  The 
parties  are  called,  and  an  award  is  made,  by 
which  the  Vicar  is  relieved  from  the  pension,  and 
it  is  then  directed,  *^  that  for  the  greater  security 
<*  of  the  Vicar,  and  for  the  putting  an  end  todis* 
«*  putes,  if  the  Prior  of  fFare^  or  any  of  his  sue- 
«  cessors»  should  demand  or  claim  (which  it  is 
"  hoped  they  will  not)  any  right  or  title  in  the 
^*  aforesaid  pension  of  ten  marks,  that  thence- 
*^  forwards  the  Vicar  shall  have  the  tithe  of  mills 
"  of  the  whole  vill  of  Ware  and  Thtmdn/chJ' 

How  this  arose,  it  may  not  be  easy  -now  to  say ; 
but  on  the  face  of  it,  it  looks  like  a  conditional 
grant ;  and  the  connecting  reason  of  the  agree- 
ment, which  was  perhaps  dependant  on  the  history 
of  that  time,  may  be  lost  There  follows  another 
part,  however,  which  contains  an  actual  and  posi- 
tive conveyance  of  the  tithe  of  mills,  amongst 
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Other  tithes,  in  the  most  full  and  unequivocal  terms ;     la«)»ii  ». 
that  the  Vicar,  and  Ull  future  Vicars,  <^  shall  have      oresn. 
**  the  tithes  of  mi/&,  merchandize,"  and  a  variety  TT'""^ 

•^     7th  Bee*  1910, 

of  other  articles  there  enumerated.    This  affirms 
the  conveyance  to  the  Vicar  without  limitation. 

In  the  entry  of  this  composition  in  the  original 
instrument,  preserved  in  the  registry  of  the  Diocese 
of  London^  are  these  entries  as  marginal  notes, 
applied  to  the  difierent  parts  of  the  subject  matter. 
*<  Remissio  pensionum,  penalis  conditio,  dotatio 
"  Vicarii  de  Ware^^  which  are  clear  illustrations  of 
the  meaning  of  the  instrument.  The  title  of  the 
Vicar,  therefore,  appears  to  me  to  be  sufficiently 
established.  The  remainder  of  the  case  is  simply 
matter  of  account  *,  and  relates  only  to  the  quantity 

of 

'**'  Id  this  case,  aD  allegation  had  been  given  in,  pleading  some 
matters  of  deduction  on  behalf  of  the  defendant,  when  an  objection 
was  taken  to  the  plea,  on  the  ground  that  some  articles,  set  forth 
in  the  allegation*  were  contradictory  to  admissions  that  had  been 
made  in  the  answers  of  the  defendant. 

Judgment. — ^Sir  William  Scoit. — ^This  is  a  defensive  allegation,    14th  M.  I809. 
in  a  suit  for  tithe  demanded  for  several  years  past :  on  that  ac- 
count some  indulgence  is  required,  in  consideration  of  the  diffi- 
culty of  making  as  exact  a  return  in  his  answers,  as  might  other- 
wise be  expected  to  be  givei^by  the  party  himself,  who  now  offers 
this  allegation.    There  would  be  equity  in  that  mode  of  reason- 
ing, if  the  delay  had  not  originated  in  similar  conduct  imputable 
to  the  defendant,  and  there  is,  I  think,  ground  for  that  imputa- 
tion.   The  defendant  had  stood  for  many  years,  and  still  stands 
now  before  the  Court,  asserting,  that  no  profit  whatever  was 
made  of  the  mill.    If  that  was  so,  there  would  be  no  ground  for 
imputing  laches  to  the  Clergyman,  that  he  did  not  sooner  agitate 
the  question,  as  it  could  not  be  expected  that  he  would  sue  for 
nothing.    It  has  been  said,^  that  no  demand  was  made  before 
1805.     It  is  not  probable  that  the  mill  should  not  produce 
some  profit.    Looking  at  the  opposition  now  made»  the  Court 
cannot  but  suppose  that  it  was  owing  to  some  intimation  of  the 
same  sort,  that  there  had  been  so  long  a  forbearance  of  the  for- 
mer demand.    It  is  true,  that  causes  of  this  description  are 
usually  determined  on  the  libel  and  the  answers  of  the  parties, 
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laoobn  V.    of.  corn,  ground  at  the  miU  during^  this  period  of 
oasEN.      years,  and  the  tithe  that  is  stated  to  be  due  :  cer- 
tain deductions  are  claimed,  but  on  which  there 
is  now  no  dispute. 

The 

as  the  demands  are  usually  for  tithes  of  small  value,  and  it  is  de- 
sirable to  discourage  expensive  proceedings  as  to  the  proof.  If 
the  party  had  stood  on  his  answers,  they  would  have  been  de- 
cisive, but  he  has  not  so  done.  An  allegation  b  ofiered,  and  the 
Court  is  ceruinly  disposed  to  hold,  that  any  variation  from  the 
answers  is  sot  admissible,  unless  some  very  satisfactory  reason 
can  be  given  for  it,  that  may  convince  the  Court  that  the  matter 
had  escaped  the  recoUection  of  the  party,  and  for  reasonable 
cause.  In  the  present  case,  which  must  necessarily  depend  on  a 
recurrence  to  several  years  past,  there  may  be  reason  for  the 
indulgence  which  is  prayed.  But  the  Court  will  exercise  it, 
keeping,  at  the  same  time,  strict  watch  on  the  other  parts  of 
the  proceedings,  that  they  may  not  run  into  more  length  and  ex-^ 
pence  than  is  necessary. 

As  to  the  causes  assigned  why  in  a  mill,  consisting  of  six  pair  of 
stones,  four  only  are  worked,  they  are  unnecessary  to  be  pleaded,  and 
may  lead  to  an  oppressive  quantity  of  evidence ;  and  the  fitct  that  a 
larger  capital  would  be  required  than  is  employed,  on  account  of 
the  decline  of  the  mealing  business,  is,  as  &f  as  regards  the  quantum 
of  capital,  a  fieu^t  entirely  within  their  own  knowledge.    If  the  fact 
appears,  that  no  more  than  four  pair  are  worked,  the  Court  will 
readily  presume,  that  it  is  done  for  a  good  cause,  and  that  they  use 
as  many  as  they  conveniently  can.  That  article,  therefore,  must  be 
amended  underthese  observations.  The  second  article,  which  relates 
to  the  quantity  of  corn  ground  at  the  mill,  during  the  several  periods 
for  which  tithe  is  claimed,  is  not  objected  to.    The  third  article 
states,  that  they  have  other  occupations,  as  mealmen  and  farmers, 
and  have  not  kept  the  accounts  separate ;  so  that  it  is  impractica- 
ble for  them  to  stote  the  exact  account  of  each.    Thb  is  inadmissi- 
ble in  its  present  form.    The  parties  must  produce  as  exact  an 
account  as  they  can  ;  if  there  is  any  difficulty,  it  is  occasioned 
by  theniselves,  and  it  is  not  sufficient  for  them  to  plead,  that 
they  mix  their  different  occupations  together,  so  as  to  make  it 
impossible  to  account.    The  next  article  relates  to  hired  store- 
houses.   This  expence  may  be  charged,  as  common  to  aU  mills  ; 
since,  I  presume,  it  belongs  necessarily  to  the  trade  to  keep  the 
grain  of  different  parties  distinct.     I  may  be  inclined  to  allow 
jjomething  for  these  sheds  and  barns,  if  they  can  shew  that  they 

were 
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The  only  qaestion  on  which  it  is  further  neces*  laoden  v. 

sary  that  the  Court  should  give  any  opinion,  is  the  ^''greek."*'^ 
matter  of  costs.  These  are  subject  to  the  discretion 
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were  obliged  to  hire  them ;  though  I  observe,  that  no  amount  of  ex* 
pence  is  stated  in  the  article.  The  next  article  pleads  expences 
of  shops  at  Hertford^  though  the  precise  deduction  is  not  stated. 
I  will  liot  reject  this  article  in  the  present  stage.  The  next 
relttlies  to  oil»  coals,  fuel*  and  other  mmor  expences,*  which  are 
not  necessary  to  be  pleaded,  as  e?ery  body  must  know;  that  the 
miU  cannot  go  on  without  them.  Another  article  states,  that  from 
the  ancient  structure  of  the  mill,  more  men  are  necessary  to  be 
employed.  This  history  is  not  material,  as  the  Court  will  give 
the  parties  cre<)it  ibr  not  employing  more  men  .than  are  really 
wanted ;  ^  Court  will  presuaid,  that  they  are  men  of  prudeiit  con* 
duct  in  their  trade.  .  The  9th  and  10th  articles  plead  the  books  of 
accounts,  which  will  be  very  burdensome  to  the  other  party  in  taking 
a  copy.  It  is  usual  to  exhibit  a  schedule  of  the  articles  charged, 
which  must  be  done  m  the  present  case  %  and  I  refect  the  books. 
The  Bflxt  pfaads  that  the  miH  iadd;  that  it  was  built  in  1723^ 
aad  is  in  want  of  continual  repairs ;  and  that  jC700  had  been  ex- 
pended upon  them.  In  proof  of  this  averment,  an  account  is  pro- 
duced, which  amounts  to  ^5(K).  ~  I  should  not  limit  the  party  to 
the  exact  snm  mentioned  in  the  answers,  but  give  them  the  bene- 
fit of  the  expenditure  for  so  much  as  may  be  sadsfectorily 
pnwed.  The  13th  asticle  pleads  parochial  rates,  and  higih- 
wsy  rates ;  that  as  to  the  h^hway  rate,  the  service  has  been 
done  by  composition  paid ;  it  is  described  as  a  personal  ser- 
vice, and  that  payment  is  made  only  by  those  who  have  not 
horses  and  carts  to  do  the  required  work.  I  will  not  decide  on 
this  point  at  present,  though  I  am  not  clear,  that  such  an  item 
nughjt  not  be  ground  of  ofa}ectbn  and  deduction.  I  will,  how- 
ever, intimate  an,  opinion,  that  if  the  rate  is*  merely  a  personal 
servjce,^  it  is  not  to  be  allowed.  The  window  tax  and  house  tax 
are  not  connected  with  the  profits  of  the  mill  necessarily,  as 
pleaded ;  they  seem  to  refer  to  the  dwelling-house  which  the 
parties  must  have,  and  the  terms  are  to  be  taken  in  their  usual 
acceptation.  If  this  deduction  is  insisted  on,  the  article  shouI<J  be 
reformed,  to  the  effect  of  alleging^  that  the  tax  is  paid  for  the  mill. 
There  is,  lastly,  a  chaise,  that  if  the  parties  kept  a  foreman,  they 
should  pay  him  £\00  per  annum,  but  that  they  do  the  business 
themselves.  Other  millers  may  choose  to  keep  a  foreman,  but  the 
necessity  of  detei  mining  upon  a  deduction  of  that  kind,  does  not 
exist  here,  as  it  is  not  an  actual  disbursement,  the  parties  here  doing 
their  own  work.    Under  tliese  observations,  I  admit  this  allegation. 

L   L  of 
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laoj>in  ».•    of  the  Court,  to  be  exercised  on  the  nature  of  the 

RoBiNSOM  and  ...  — -. 

G&KBN.  suity  and  the  conduct  of  the  parties  m  it.  The 
general  rule  is,  that  such  a  party  is  entitled  to  costs, 
unless  they  are  forfeited  by  his  misconduct.  At 
the  same  time,  there  are  other  circumstances  which 
are  fit  to  be  taken  into  consideration,  which  might 
render  it  a  matter  of  peculiar  delicacy,  in  the 
present  case,  to  make  any  tender.  Tithes  had 
not  been  demanded,  as  it  is  presumed,  within  the 
memory  of  man ;  they  certainly  had  not  been  by 
the  present  Vicar,  which  led,  almost  unavoidably, 
to  the  suit.  Secondly,  there  is  the  obscurity  in  the 
endowment,  which  must  have  contributed  to  the 
determination  of  the  party  to  take  the  judgment  of 
the  Court.  These  circumstances  would  render  the 
ordinary  obligation  of  making  a  tender  peculiarly 
difficult ;  and  though  the  Court  is  of  opinion,  that 
the  Vicar  on  the  whole  is  entitled  to  the  tithes,  It 
throws  out  these  observations,  wishing  that  the 
parties  would  come  to  some  amicable  agreement 
under  the  advice  of  counsel.  If  that  cannot  be 
effected,  I  must  give  my  opinion  absolutely  on  this 
point  It  will,  however,  be  very  satisfactory  to  the 
Court,  if  this  recommendation  should  be  adopted. 


On  14th  December  the  Court  gave  costs  gene- 
rally ;  but  directed  them  to  be  taxed  moderately, 
taking  off  the  expences  of  the  defendant  on  the 
examination  of  witnesses  on  the  last  allegation. 
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The  PETITION  of  the  JEWS,  for  the  repeaUng  of  the  Act  of 
Pietrliament  for  their  Banishment  out  of  England,  presented  to 
His  Excellency,  and  the  General  Coundl  of  Officers^  on  Friday, 
Jan.  5th,  1 648. 

A.D.  1648. 
To  the  Right  Honourable  Thomas  Lord  Fairfiix,  His  Ex- 
cellency, England's  General,  and  the  Honourable  Council 
of  Warre,  convened  for  God*s  Glory,  Israel's  Freedom, 
Peace,  and  Safety, 

The  humble  Petition  of  Johanna  Cartwright,  ^dow,  and 
Ebenezer  Cartwright,  her  Son,  free-bom  of  England,  and 
now  Inhabitants  of  the  City  of  Amsterdam,  ^ 

Humbly  sheweth, 
'PHAT  your  Petitioners,  being  conversant  in  that  city  with  and 
amongst  some  of  Israel's  race,  called  Jews,  and  growing  sen- 
sible of  their  heavy  outcryes  and  clamours  against  the  intolerable 
cruelty  of  this  our  English  nation,  exercised  against  them  by  that 
(and  other)  inhumane  exceeding  great  massacre  of  them,  in  the 
reign  of  Richard  the  Second,  King  of  this  land,  and  their  banishi 
ment  ever  since,  with  the  penalty  of  death  to  be  inflicted  upon 
any  if  they  return  into  this  land ;  that  by  discourse  with  them, 
and  serious  perusal  of  their  Prophets,  both  they  and  we  find,  that 
the  time  of  the  recall  draweth  nigh  ;  whereby  they  together  witli 
us  shall  come  to  know  the  Emanuel,  the  Lord  of  life,  light,  and 
glory,  even  as  we  are  now  known  of  him ;  and  that  this  nation  of 
England,  with  the  inhabitants  of  the  Netherlands,  shall  be  the 
first  and  readiest  to  transport  Israel's  sons  and  daughters,  m  their 
ships,  to  the  land  promised  to  their  fore&thers,  Abraham,  Israel, 
and  Jacob,  for  an  everlasting  inheritance. 

For  the  glorious  manifestation  whereof,  and  pyous  means  there- 
unto, your  Petitioners  humbly  pray,  tha^  the  inhumane  cruel  sta- 
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tute  of  banishment  made  against  them,  may  be  repealed,  and 
they,  under  the  Christian  banner  of  charity  and  brotherly  love, 
may  again  be  received  and  permitted  to  trade  and  dwell  amongst 
you  in  this  land,  as  now  they  do  in  the  Netherlands.  By  which 
act  of  mercy,  your  Petiidoners  are  aasured  of,  the  wrath  of  God 
will  be  much  appeased  towards  you  for  tiieif  innocent  bloodshed ; 
and  they  thereby  daily  eidightened  in  the  saving  knowledge  of  him, 
for  whom  they  look  daily,  and  expect,  as  their  King  of  Eternal 
Glory,  and  both  their  and  our  Lord  God  of  Salvation  (Christ 
Jesus).  For  the  glorious  accomplishing  whereof  your  Fetiiionera 
do  and  shall  ever  address  themselves  to  the  true  peace,  and  pray, 
&c. 

This  petition  was  presented  to  the  General  Council  of  the 
Officers  of  the  Army,  under  the  command  of  his  Excellency 
Thomas  Lord  Fair&x,  at  Whitehall,  on  January  5  th,  and  favour- 
ably received,  with  a  promise  to  take  it  into  speedy  consideration, 
when  die  present  more-  publks  affidurs  are  (fispatehed.-— CoUection 
of  Pmphlets,  Bri.  Mus.  No.  403.  art.  17. 


No.  2. 

At  the  Court  at  Wldtehall,  llth  February  1673. 

Present,  the  King «  ftiMt  Eteetlent  Bfi^esty  in  Council. 

UPON  the  petition  of  Abraham  Delivera,  Jacob  Franco  Mendes, 
Abraham  de  F^Mto,  and  Domingo  Franoia,  on  i>ehalf  of  themselves 
and  others,  the  Jews  trading  in  and  about  the  city  of  London, 
setting  fordi,  that,  in  the  year  1664,  upon  their  humble  petition, 
his  Mi^esty  was  pleased  to  declare,  that  they  niight  promise 
themselves  the  effects  of  the  same  ftsvour  as  formerly  they  had,  so 
long  as  they  demean  themselves  peaceably  and  quietly,  and  with- 
out scandal  to  the  government;  that  although  tli^  Petitioners 
b9ve  so  behaved  themselves  ever  since,  yet  they  were  bst  quarter 
sessions  indieted  of  a  riot  at  G^ildhail,  for  meeting  together  fbr 
the  exercise  of  their  religion  in  Dukes  Phice  ;  and  the  bill  was 
fofimA  against  them  by  the  Grand  Jury.  And  praying  hisMsjesly 
would  be  pleased  to  permit  them,  during  their  stay  here^  to  reap 
the  fruits  of  his  accustomed  clemency,  or  give  thegi  a  oonvenient 
time  to  withdraw  their  persons  and  estates  into  parts  beyond  the 
sees*    His  Mijesty  in  oouncil  taking  this  matter  into  considei^ 

ation. 
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ation,  was  this  day  pleased  to  order,  and  it  is  hereby  ordered, 
that  Mr,  Attorney  General  do  stop  all  proceedings  at  law  against 
the  PetitionexB,  who  have  been  indicted  as  aforesaid,  and  d», 
provide  they  may  receive  no  further  trouble  in  this  behalf. 


3 


^  At  the  Court  of  Whit^all,  13th  November  1685. 

'     Present,  the  King's  most  Excellent  Ma}e8l;y  in  Council. 

UPON  reading  this  day  at  the  board  the  petition  of  Joseph 
Henriquesy  Abraham  Delivera,  and  Aaron  Pacheco,  overseers  of  th^ 
Jemsh  synagogue,  and  the  rest  of  the  Jewish  nation,  setting 
forth,  that  his  late  Mi^esty,  of  blessed  memory,  having  found  the 
Petitioners  and  their  nation  ever  faithful  to  the  government,  and 
ready  to  serve  him  on  all  occasions,  was  pleased,  in  February 
1673,  to  signify  hb  royal  pleasure,  that  whilst  they  continued 
quiet,  true,  and  fiuthful  to  the  government,  they  should  enjoy  the 
liberty  and  profession  of  their  religion,  which  they  accordingly 
peaceably  exercised  till  Michaelmas  Term  last ;  that  several  writs 
out  of  theJSang's  Bench»  on  the  statute  made  In  the  23d  year  of 
Queen  Elisabeth,  had  been  taken  out  against  forty-eight  of  the 
Jewish  nation,  by  one  Thomas  Beaumont,  and  thirty-seven  of 
them  arrested  thereupon,  as  they  were  following  their  occasions 
on  the  Royal  Exchange,  t9  the  great  prejudice  of  their  reputation 
both  here  and  abroad :  and  therefore  praying  his^Majesty  to  permit 
and  suffer  them,  as  heretofore^  to  have  the  benefit  of  the  free 
exercise  of  their  religion,  during  their  good  behaviour  towards 
hb  Majesty's  govemtnent.  Hb  Mt^esty,  having  taken  this  matter 
into  hb  royal  consideration,  was  pleased  to  order,  and  it  is  hereby 
accordingly  ordered,  that  hb  Majesty's  Attorney  General  do  stop 
all  the  said  proceedings  at  law  against  the  Petitioners;  his 
Mijesty's  intention  being,,  that  they  shoidd  not  be  troubled  upon 
this  account,  but  quietly  enjoy  the  free  exercise  of  their  religion, 
whilst  they  behave  themselves  dutifully  and  obediently  to  his 
government. 

W.  Bridgeman* 
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The  following  Extracts  are  taken  from  the  Hor»  BibKcae*  Butler*^ 

Works,  vol.  i.  c.  1.  s.  3. 

"  NOTWITHSTANDING  the  destruction  of  the  city  of  Jera- 
"  Salem,  a  large  portion  of  the  Jews  remained,  or  established 
"  themselves,  in  Judsa.  By  d^^rees  they  formed  themselves  into 
**  a  regular  system  of  government,  or  rather  'subordination,  con- 
"  nected  vnth  the  various  bodies  of  Jews  dispersed  throughout  the 
**  world.  They  were  divided  into  the  Western  and  Eastern  Jews. 
*'  The  Western  were  those  who  inhabited  Egypt,  Judsa,  Italy. 
"  and  other  parts  of  the  Roman  Empire.  The  Eastern  were 
**  those  that  were  settled  in  Babylon,  Chaldsea,  and  Persia.  The 
"  head  of  the  Western  Jews  was  known  by  the  name  of  Patriarch; 
*'  the  head  of  the.Eastem  Jews  was  called '  Prince  of  the  Captixnty' 
"  The  office  of  Patriarch  was  abolished  by  the  imperial  laws 
**  about  the  year  429,  from  which  time  the  Western  Jews  were 
solely  under  the  rule  of  the  chiefe  of  their  synagogues,  whom 
they  called  Primates. 

The  Princes  of  the  Captivity  had  a  longer  and  a  more  splen- 
did sway.  They  resided  at  Babylon  or  Bagdad,  and  exercised 
their  authority  over  all  the  Jews  who  were  established  there  or 
in  the  adjacent  country,  or  in  Assyria,  Chaldsea,  or  Parthia. 
They  subsisted  as  late  as  the  twelfth  century. 

In  the  midst  of  their  depression  and  calamities,  the  Jews 
**  were  attentive,  in  some  measure,  to  their  religion  and  langhage. 
**  With  the  permission  of  the  Romans,  they  established  academies ; 
*'  The  most  &mous  were  those  of  Jabn^  and  Tiberias.  About 
**  the  reign  of  Antoninus  Pius,  Rabbi  Jehuda  Hakkadasch  pub- 
*'  lished  a  collection  of  Jewish  traditions,  called  the  Misna,  the 
style  of  which  seems  to  shew,  that  their  attempts  to  restore 
their  language  had  not  been  unsuccessful.  A  Latin  transUition 
of  it  was  published  by  Surenhusius,  at  Amsterdam,  1 698 — 1 7 1 3, 
in  six  parts,  or  volumes,  folio.  As  a  supplement  to  this,  the 
**  first  Gemara  was  written,  for  the  use  of  the  Jews  of  Jud»a, 
**  whence  it  is  C4iUed  '  the  Gemara  of  Jerusalem.'  The  style  of 
*<  it  is  so  abrupt  and  barbarous,  that  the  most  profound  Hebraists 
*'  almost  confess  their  inability  to  understand  it.  After  the  death 
**  of  Antoninus  Pius,  a  fresh  persecution  broke  against  them, 
*'  and  they  were  expelled  from  their  academies  within  the  Roman 
'*  Empire.    The  chief  part  of  them  Aed  to  Babylon,  and  the 

'<  neigh- 
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*'  neighbouriDg  countries,  and  there,  about  tlie  fifth  century, 

"  published  what  is  called  the  second  or  Babylonbh  Gemara,  ex« 

**  ceeding  the  former  in  barbarism  and  obscurity.    A  transhition 

"  of  it  was  begun  in  Germany,  by  Rabe.    The  Misna,  and  the 

"  two  Gemarast  formed  what  is  called  the  Talmud ;  and  tlie  idiom 
of  this  collection^  is  called  the  Talmudical.  .  It  is  used  by  many 

*^  of  their  writers.  About  the  year  1038,  the  Jews  were  expelled 
fix>m  Babylon. 

Some  of  the  most  learned  of  them  passed  into  Africa,  and 
thence  into  Spain.    Great  bodies  of  them  settled  in  that  king- 

**  dom.     They  assisted  the  Saracens  in  their  conquest  of  it. 

**  Upon  that  event,  an  intimate  connexion  took  place  between  the 

**  disciples  of  Moses  and  the  disciples  of  Mahomet.    It  was  ce- 

**  mented  by  their  common  hatred  of  the  Christians,  and  subsisted 

*'  till  their  common  expulsion. 
**  This  is  one  of  the  most  brilliant  epochs  of  Jewish  literature, 

*'  from  the  time  of  the  destruction  of  Jerusalem.    Even  in  the 

*'  darkest  ages  of  their  history,  they  cultivated  their  language  with 
assiduity,  and  were  never  without  skilful  grammarians,  or  subtle 
interpreters  of  Holy  Writ.  But  with  respect  to  the  period  we 
are  speaking  of,  it  was  only  during  their  union  with  the  Sara- 
cens, and  under  the  Caliphs  of  Bagdad,  thai:  they  ventured,  into 
general  literature^  or  used,  in  their  writings,  a  foreign,  and 

"  consequently,  in  their  conceptions,  a  profieme  fangpiage." 
VII.  4.    The  religious  tenets  of  the  Jews   are  thirteen  in 

number ;  amongst  which  are,  viz. : 

8th.  I  believe,  with  a  perfect  &ith,  that  all  the  law»  which  at 
this  day  b  found  in  our  hands,  was  delivered  by  God  himself  to 
our  jnaster  Moses.    (God's  peace  be  with  him.) 
9th.  I  believe,  with  a  perfect  &ith,  that  the  same  law  is  never 

«  to  be  changed,  nor  any  other  to  be  given  us  of  God,  (whose 
name  be  blessed.) 
10th.  I  believe^  with  a  perfect  fiaith,  that  God  (whose  name 

"  be  blessed),  understandetli  all  the  works  and  thoughts  of  men ; 

"  as  it  is  written  in  the  prophets.  He  fashioneth  their  hearts  alike; 

"  He  understandeth  all  their  works. 

'*  11th.  I  believe,  with  a  perfect  £uth,  that  God  will  recom- 

**  pense  good  to  them  who  keep  his  commandments,  and  will 

**  punish  them  that  transgress  them. 
**  i2th.  I  believe,  with  a  perfect  faith,  that  the  Messiah  is  yet 

"  to  come ;  and  although  he  retard  his  coming,,  yet  I  will  wait 

"  for  him  till  he  come. 

a  3  ..  13th.  I 
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^  Idlh.  I  beUeve,  witik  a  perlect  fidth,  tkM  Ihg  ilead  stuitt  be 
^  re8tor«(l4o  l^,  wfaea  h  ihaU  see*!  fit  unto  CM  the  Creator, 
''  (wlioie  name  be  blessed,  und  memory  eelebrated,  world  wiAout 

end*      nnkclka) 

VII.  5.  The  doctors  add  teachers  of  tlie  Jews  have  been  £s- 
tangnishe^  by  different  appeDations. 

Those  employed  in  the  T^mud  were,  from  the  high  airtherity 
of  their  works,  among  the  Jews,  called  Aemouroim,  or  IKetftlars. 
They  were  sttcceeded  by  the  Sebiwote^,  or  Opmionists^  a  name 
gben  them  from  the  respect  which  the  Jews.had  for  ^kelr  opimons, 
aild  becanise  they  ^d  not  dictate  doctrines,  bat  inferred  opinions 
by  disputadon  and  probable  arguments.  These  were  sueeeeded 
by  the  Gheonhn,  or  the  Excellent,  who  recemd  their  name  from 
the  very  Ingh  esteem,  and  even  veneration,  in  which  ttey  are  held 
by  the  Jews.  They  subsisted  till  the  destnictiott  of  the  academies 
of  ilie  Jews  in  Bi^ylon  by  the  Saracens,  about  tlie  year  1038. 
From  that  tiiva  the  learned  among  the  Jews  have  been  called 
Rabbins,  or  the  Masters. 

It  is  seldom,  that  a  Jew  Spplies  himself  to  profane  litera- 
ture. E^en  the  lawlalsiess  o£  it  has  been  generally  qoes- 
tioned.  Soiicie  have  greater  respect  than  odiets  for  the  Tatou- 
dical  doctrines.  In  consequence  of  using  in  his  writings  some 
free  expressions  concerning  them,  a  violent  storm  was  nosed 
against  filairaonides.  KSmehf,  and,  generally  speridn^  ]dl  the 
Spanish  and  Narbonnese  doctors  took  part  with  him ;  die  otherBy 
led  on  by  R.  Solomon,  the  chief  of  the  synagogue  of  MontpelHer, 
opposed  him  — -  bodi  parties  were  equally  violent,  and  the  syna- 
gogues excommunicated  each  other.  litis  dispute  coromen<ied 
about  the  middle  of  the  twelfth,  and  lasted  tffl  nearly  the  thir- 
teenth century.  But  the  great  distinction  of  the  Jewish  Rabbins 
is  that  of  the  TanaiVt  m  BahhanxstSt  and  Cardtei.  The  first  are 
warm  advocates'  for  the  traditionary  opinions,  generally  recdved 
among  the  Jews,  pardcularly  those  of  the  Talmud,  and  for  the 
observation  of  several  of  the  religious  ceremoides  and  duties, 
not  enjoined  by  the  kw  of  Moses  :  the.  others  absolutely  r^ect 
all  traditionary  opinions,  and  hold  all  rites  and  duties  not  en- 
joined by  the  law  of  Moses,  to  be  human  insdtutionsy  with  which 
there  is  no  obligation  that  a  Jew  should  comply. 
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NOr  4« 

LINDO  «.  BELISARIO.-^Vld.  s^tjptk^  p.  216. 
Judgment  in  the  Court  o/Arcties, 

Sir  Wffiam  Wynne.— This  is  a  suit  of  jactitation  brought  awNov.irdo. 
originally  in  the  Consistory  Court  by  Miss  LindO|  a  minor,  or 
rather  by  her  guardian,  qgunst  Mr.  Mendes  Belisario. 

The  cause  cominencea  by  a  citadon  which  bears  date  the 
28th  of  November  1793,  •—  a  libel  was  admitted,  without  oppo- 
sition, pleading  the  Jactitadon.  An  all^tion,  justifying  the 
Jactitation,  was  admitted  on  the  part  of  iir,  Belisario,  and  an 
allegation  in  reply>  on  the  part  of  the  minor,  was  given  in.  Upon 
these  pleas,  and  the  evidence  taken  upon  them,  the  pause  was  heard 
fh  the  CoBsistory  Court  of  London,  on  the  4th  August  1795 }  when 
the  Judge  ef  that  Court,  by  his  interlocutory  decree,  pfonouneed 
that  Aarott  Mendes  Belisario  had  Med  in  tiie  proof  of  his  aUe^ 
gation,  and  that  the  sud  Esther  Lindo,  spinster,  was  not  his  wife. 
From  that  sentence  the  present  appeal  is  brought. 

A  very  singular  case  it  most  undoubti^y  is,  in  which  an  JBccIe- 
clesiasCical  Court  is  ealled  upon  to  pronounce,  and  has  pronomieec^ 
upon  the  validity  of  a  marriage  between  a  Jew  and  Jewess,  eele- 
brated  according^ to  the  rights  of  the  Jewish  religion.  The  only 
instance  within  my  memory,  which  goes  a  very  considerable  way 
back,  in  which  a  Jewish  marriage  waa  at  all  put  in  issue  in  any 
Ecclesiastical  Court,  was  that  which  came  before  the  Prerogative 
Court  in  the  year  1794,  in  the  case  of  Figevena  mid  Skheira 
agamst  Aharez  *.  That  was  an  interest  cause.  It  was  a  ques- 
tion, 

*  Oo  adsBMsion  of  a  UM,  pleading  *<  a  marriage  between  Jewi,  acconling  to  the 
**  rites  and  oaremoniet  of  die  Jewish  religion,"  Dr.  Harris  snd  Dr.  Laurence  ol^ 
jected,That  penoqs  coming  before  the  Ecclesiastical  Court  to  daim  any  right  by 
marriage,  under  that  jurisdiction,  must  ihew  the  maniage  to  have  been  agreeably  to 
the  rites  and  ceremonies  of  the  Church  Christian.  That  it  was  so  decided  in  Haydon 
V.  Gould,  Prerog.  and  affinned  in  the  Delegates,  i  Salk.  p.  119.  That  there  bad 
been  another  case  also,  Hutchinson  v.  Brooksbank,  lisvinz,  376.  of  a  person  sued 
for  fiDnucatioo,  where  there  had  been  a  marriage  ui  a  cdnventide,  and  in  which  there 
.was  a  motion  for  prohibition,  on  which  the  court  of  common  law  never  Hnally  deter- 
mined. That  the  same  priuaple  held  as  to  Jewish  marriages,  and  there  was  a 
obuse  in  st.  6  ft  7  Will.  &  Mary,  ch.  6.  s.  5,  7f  and  s.  respecting  Quakers, 
Papists^  Jews,  or  any  other  persons  who  ihall  cohabit  and  live  together  as  man  afid 
wife,  and  be  thereby  liable  to  pay  the  several  and  respective  duties  payable  on  mar* 
riages,  &c.  **  That  nothing  herein  contained  shall  be  construed  to  make  good  or 
<^  effectual  hi  law  any  such  roarriai^  or  pretended  marriage,  hut  they  addl  be  of 
*'  tlie  same  forte  sad  virtue,  and-  no  other,  as  they  would  have  been  if  this  act  bad 
*'  never  been  made."   That  it  might  have  been  sufhcicnt  |)erhaps  to  have  pleaded 
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LiNDo  V.      ^o°»  ^^  should  h%  entitled  to  the  property  of  the  party  de« 
BBLI8ARI0.    ceased  ?    The  person,  who  appeared  before  that  Court,  uiged 
■  himself  to  be  the  legitimate  son  of  the  person  whose  property 

was  disputed,  which  was  disputed  by  others : «— though  the  cir- 
cumstances of  that  marriage  were  pleaded,  yet  it  came  to  no 
sentence,  because  the  parties  agreed.  No  Jewish  marriage  has 
come  before  this  Court  at  all,  except  that.  I  was  not  aware  of 
the  instance,  which  Dr.  Swabey  has  mentioned  to-day,  of  Andreas 

the  owning  tnd  acknowledgment  of  the  parties,  and  the  marriage  m^ht  then  have 
^  been  taken  on  the  ground  of  presumption  or  repute,  but  that  if  the  actual  marriage 

was  pleaded,  it  must  be  such  a  marriage  as  was  agreeable  to  the  rites  d  the 
chord)  of  England. 

In  support  of  the  allegation,  Sir  William  Soott  and  Dr.  Nicfaoll  snbniitted,  thft 
this  was  the  first  time  that  the  principle  had  been  maintained,  that  Jews  cannot  cele* 
bimte  marriages  otherwiae  than  according  to  the  rites  of  the  Christian  church.  The 
peculiar  and  fundamental  tenets  of  their  religion  were  ad? erse  to  their  use  of  the 
rites  of  the  Christian  church,  and  distinguished  their  case  mateiially  from  Diasent- 
ers,  who  acknowledged  the  same  fundamental  doctrines,  and  did,  occasionally,  fre- 
quent the  senrioe  of  the  church.  As  to  Quakers,  the  question  had  never  been 
fiwmally  dcdded.  But  as  to  Jews,  it  was  unreasonable  to  maintsin,  that  their  maiw 
lilges  according  to  their  own  rites  should  not  be  valid.  The/  had  existed  always 
as  a  separate  corateaunity,  end  in  some  respects  on  the  fboong  of  sliens,  and  were 
entxded  to  have  tbehr  marriages  tried  by  their  own  law.  Acts  of  parliament 
had  recognised  this  principle  in  dedaring  that  the  marriage  act  should  iK)t  extend 
to  Jews.  If  no  Jewish  marriage  could  be  good,  in  att  cases  of  intestacy  the 
Crown  would  succeed  to  the  eflects,  which  had  never  been  maintained ;  that  the 
very  silence  on  this  point  was  a  reoognitioo  of  the  validity  of  such  marriage ;  and 
as  to  the  distinction  that  you  might  plead  the  acknowledgment,  but  not  the  &Ct  of 
marriage,  it  was  one  wbidi  the  Court  would  not  sustain. 

Court.— Sir  William  Wynne. — The  objection  taken  is,  u  far  as  I  know, 
perfectly  novel.  I  do  net  recollect  any  case  which  I  can  name,  in  which  a  Jewish 
marriage  has  been  pleaded ;  and  I  take  it  there  has  been  no  case,  in  which  s  Jew 
hss  been  celled  upon  to  prove  his  marriage.  If  there  had,  I  concdve  that  the 
mode  of  proof  must  have  been  oonformable  to  the  Jewish  rites;  particularly  since 
the  msrriage  act,  which  hys  down  the  law  of  this  country  u  to  marrieges  by  banns  or 
licence,  for  all  marriages  had  accordmg  to  the  rites  of  the  Church  of  England,  and 
with  an  exception  for  Jews  and  Q!ttakert :  That  is  s  strong  recpgnition  ef  the  validity 
of  such  marriages.  As  to  Dissenters,  there  is  no  sudi  exception,  and  no  one  would 
trust  to  the  rules  of  their  particular  diasenting  congregations,  for  the  validity  of 
marriage.  The  comparison,  therefore,  between  the  Jews  end  Dissenters  dees  not 
hold,  and  more  particulariy  in  this,  that  the  Jewa  are  jintichrittiaHf  the  Dissenters 
Ckrittiim.  Dissenters  marry,  and  Papists  marry,  in  the  church  of  Engbuid. 
In  Haydon  v.  Gould  the  marriage  was  according  to  their  own  invention,  and  the 
Prerogative  Court  refused  to  acknowledge  that  marriage.  Here  the  parties  are 
alleged  to  hav«  been  married  "  according  to  the  rites  of  the  Jewish  church.*'  And 
1  am  of  optnion,  that  thb  allegation  is  very  proper  to  be  admitted* 

V.  Andreas. 
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V.  Andrea9,  wluch  passed  in  1 737 ;  where,  as  I  understand  the  state*      lindo  v. 

menty  there  was  a  suit  for  the  restitution  of  conjugal  rights  brought    beusario. 

by  a  Jewess  against  her  husband,  and  the  libd  was  opposed  upon  ' 

the  ground,  that  a  Jewish  marriage  was  not  a  matter  for  the 

jurisdiction  of  the  Ecclesiastical  Court.    In  that  case  the  plea 

was  admitted,  but  it  does  not  appear  to  have  gone  any  further.* 

The  validity  of  the  marriage,  Uierefore,  might  not  have  come 

in  issue  at  all  in  that  case ;    because  the  person  who  brought 

that  suit,  insisted  that  there  had  been  a  Jewish  marriage,  and 

pleaded  the  &ct,  that  the  plaintiff  was  the  wife  of  such  a  peiaon. 

So  fiir  as  it  went,    therefore^  the  Court  was  not  to  inquire 

whether  it  was  a  valid  marriage,  or  not ;  but  taking  the  fiict 

to  be,  as  you  always  do,  upon  the  admission  of  a  plea,  that  she 

was  the  lawful  wife,  she  desired  she  might  have  the  aid  of  this 

Court,  calling;  upon  her  husband  to  restore  her  conjugal  rights. 

The  Ecclesiastical  Court  was  the  only  one  they  could  apply  to. 


*  Consist.  4  iess.  Nov.  ^4,  1737,  before  Dr.  Henchmsn.  Andreas  and 
his  Wife  were  both  Jews,  and  were  mairied  according  to  the  forms  of  the  Jewish 
nation :  she  dted  him  to  answer  to  her  in  a  cause  of  restitution  of  conjugal  jights. 
On  adnuMiion  of  the  Ubel,  Dr.  Strahan  objected,  that,  as  they  had  been  mar* 
ried  acooiding  to  the  forms  of  the  Jewish  nation,  and  not  of  the  Church  of 
England,  the  Court  could  take  no  notice  of  such  marriage,  and  she  could  not 
institute  such  a  cause  against  her  husband  in  the  Ecclesiastical  Couit.  And  the 
ease  qf  Green  v.  Green  was  cited,  where  a  Qfuker  instituted  such  a  suit,  and  the 
Ubel  was  dismissed,  because  they  were  not  married  according  to  the  forms  of  the 
Church  of  England.— The  Court  was  of  opinion,  however,  that  as  the  parties  had 
contracted  such  a  mairiage,  as  would  bind  them  according  to  the  Jewish  forms,  the 
woman  was  entitled  to  a  remedy,  and  that  the  proceeding  would  well  lie,  and 
admitted  the  libel. — In  1661  a  marriage  between  Quakers,  according  to  their  own 
ceremonies,  was  held  valid  at  the  assizes  at  Nottingham,  in  a  cause  of  ejectment, 
p.  49S.  Sewel's  Hist,  of  Quakers.— In  the  case  ofHarford  v.  Morris,  Mr.  Justice 
WiUes  said,  that  he  remembered  a  case  many  years  ago  upon  the  Circuit,  where 
a  Quaker  brought  an  action  of  Crim.  Con.  in  which  it  was  necessary  to  prove 
the  maniage.  The  objection  was  taken,  that  he  was  not  married  accoonting  to  the 
rites  of  the  Church  of  England,  and  the  point  was  argued ;  but  it  was  over- 
ruled ;  and  the  pbuntiff  recovered  thereon.  In  DodgMn  v.  Haswell,  Deleg.  1730. 
There  was  suit  between  two  Quakers,  in  which  the  libel  pleaded  a  marriage  had, 
in  the  manner  usually  observed  by  those  of  thdr  religion,  by  the  public  declaration 
thereof  at  their  monthly  meetings  in  the  form  pleaded,  and  that  notwithstanding 
the  Defendant  had  refused  to  solemnise  and  consummate.  The  defendant  ad- 
nutted  the  contract,  but  alleged  that  it  was  conditional.  There  had  been  two 
sentences  against  the  defendant  in  the  Consistory  of  Durham,  and  afterwards  at 
York.  It  does  oot  appear  what  was  the  result  of  the  proceedings  in  the  Dele* 
gates. 

The 
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LrN0«  V.      Tlie  Jem  arecntiftkd  ta civil ligha  of  every  IciimI^  andpMaoiivly 

BKLfMMO'.    tteae  ef  Msniage;  and  ilieiefMt  tfaore  nrast  be  a  Ceurt  tint  aftMtt 

-—'"— — — ^  oanj  time  rigktoiaio  eiicct^  m  imU  as  the  rights  to  pnpetty. 

It  does  not  appesr  to  lae^  tkei  the  TaUditj  of  the  Mmns^s- woWld 

have  oeoie  in  quenioiii  at  aBn  so  fitr  is  the  pleat  tf eDU 

Tk»  case  oC  Gvesai  v.  Qreen*  wa»a  ease  of  a  Qiiahss  Tteraaa 
hringiMg  a  sok  of  restiliiiftH^  against  her  husbadd*  The  saase 
obiieetMiD  me  taken,  dMit  thejr  were  not  persons  married  aa  such 
a  viay  aa  this  Gowrt  would  vsco^ae.  I  do  not  at  presmit  re- 
menber  wMher  that  sub  eier  eame  toasentenoa* 

Thb  is  the  first  eauae^  therefore*,  where  Che  vidicKty  of  a  J«!«rish 
mtfriage  has  been  p^t  ^sdactly  in  bstio  in  m  Scdeskstical 
Court.  Thai  beit^  die  caacw  it  is  very  material  for  me  to  consider 
how  the  matter  oomea  before  the  Courts  and  wkh  what  view, 
egpemiXif  mhut  tt  cornea  Jisecaed  by  the  high  authority  which 
hss  sent  it  to  these  Coartiu  It  appears^  by  faistninients  wUdi 
are  annexed  to  each  of  the  allegations  given  in,  that  the  pro- 
ceedings in  the  Consistoi^  Court  were  commenced,  in  pursuance 
of  an  order  made  by  the  Lord  Chancellor,  tha;t  Abraham  De 
Mafitoa  Mocatta  should  institute  a  suit  in  the  Consistory  Court 
of  the  Bishop  of  London,,  in  behalf  of  Bather  Lkdo,.  to  whom  he 
is  guaidian,  to  try  the  validity  of  the  marriage  said  to  luwe  taken 
place,  between  her  and  Aaron  Mendes  BeHsario.  It  is  further  pleaded, 
that  this  order  was  obtained  by  the  petition  of  the  Executors  of  the 
wills  of  the  Father  and  Mother  of  the  said  Esther,  and  the  Trus- 
tees of  a  sum  <^  money  under  her  father's  will,  amounting  to 
about  j^,000 ;  that,  by  the  vriU  of  her  BCother,  the  interest  of 
certain  monies  is  to  be  applied  to  her  use,  until  she  attained  the 
age  of  twenty-one,  or  day  of  her  marriage,  provided  she  married 
with  the  consent  of  the  major  part  of  her  Mother  s  Executors ; 
but  in  case  she  married  without  such  consent,  then  the  money  was 
to  go  to  her  issue,  and  in  de&ult  of  suoh  issue,  to  bedtvided  among 
the  other  daughters  <^  the  Executrix.  Ithasbeenfurther  stated  to 
the  Court,  that  Aaron  Mendes  Belisario  was  a  peraon  in  low  dr- 
cumstances,  and  that  it  was  a  very  improvident  match,  but  that 
he  insisted  she  was,  in  point  of  fact,  his  wife,  and  was  married 
to  him  on  the  26th  July  1793,  and  threatened  to  institute  pro- 
ceedings  at  law  to  get  possession  of  her  person  and  property. 

Under  those  circumstances,  it  became  necessary,  before  the 
Couit  of  Chancery  could  stir  in  this  business  so  as  to  make  any 

*  Vide  note,  supn,  p.  9. 

order, 
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order,  to  know  wfaetber  there  had  been  atnarntge^  and  whether 
the  Toung^^  woman,,  by  whose  gawdiaii  diii  siiil  was  institvted^ 
was  a  wife  or  noc  Thait  is  the  ^estbn.  to  be  detarmiaed; 
and  it  wa»  of  conse^uenee,  because  k  ikrthev  would  arise, 
8iip|Kmtig  ahe  bad  manied  wkhoet  the  cooeent  of  tiie  executors, 
Aether  she  wai  legay^  aomiBd  or  not?  Is  order  to  detemiae 
tbis^  it  was!  refenwd,  by  the  Lord  Ghaaeetter^  to  the  GoBumivy 
Court  ofLoqdoB^  where  the  parties  werg  domhaledu  The  reiereiice 
mast,  undofHbtedly,  have  beeoi  made  mpaa  tiie  amdogy  ef  eourts, 
the  Court  knowing,  uD<pie8tianablyy  thai^  by  the  law  and  oonatir 
ttttionr  ol  this  country,  the  Bckdeiiasticail  Goart  ia  the  only  €oart 
w^ch  has  cogDizanceof  laarfiages;  bal  itwas  wkbeatcainidering 
motopartkularly  what  the  peiaaasion  er  nMffoa  of  the  pasties  was. 
It  is  sent  to  the  Eeelenastieal  Court,  which  is  tbe  ordiaary  Juris- 
dietioa  with,  regard  to  aaarriageB,  bat  dcddes  upen  very  diibenit 
ndes  and  grounds  than  those  upon  whidi  this  must  beeoosideved. 
Itt  BMurriagea  between  Christians^  theCoustisinpoeseision  <^the 
law  which  it  is  to  administer,  and  must  be  supposed  t»  be  coa- 
▼ersaat  hi  that  kw;  but  that  ia  not  tbe  case  with  vtspoot  to  the 
law  of  tbe  Jews.  The  Court  ChristiaB,  as  it  is  cidled,  has  no 
power  upon  that  law  but  by  arialogy.  it  caase  to  the  Consistory 
Onxrt,  and  the  Judge,  seeing  m  what  mannes  it  was  bfoi^ht, 
took  oertun  rules  for  hk  guides '  i  think  wry  pfopef ly,  and  I 
shall  do  the  sanie. '  The  nde  of  decisioai  must  neeenarily  be 
diflbrent  witli  respect  to  this  marriage,  ftam  that  which  it  would 
be  between  Christians.  I  must  attend  to  the  ground  upon  which 
it  was  determined,  and  tbe  reason  of  it  being  sent  from  the  Court 
of  Chancery,  whidi  was  to  know^  whether  thecei^^mony^  which  took 
place,  cooMltated  agood  marriage?  Perhaps  it  "may  be  said,  that 
it  mi^  be  as  Well  tried  by  a  Jury  as  by  the  Bcdesiadrical  Court ; 
but  as  it  comes  directed  by  the  High  Coart  of  Chancery,  I  must 
impiire  as  well  ss  I  can,  obtain  the  best  information  I  can,  and 
make  such  a  retinm  to  that  Court,  as  to  the  best  of  my  judgment 
is  right,  either  that  the  party  is  the  wife,  or  is  not  the  wife  of  Mr. 
Behsario :  -—  from  thence  concluding,  that  he  will  be  entitled  to 
her  fortune,  as  is  directed  by  the  will  of  her  mother,  supposing 
her  to  be  the  wife,  and  that  he  will  not  be  entitled  either  to  her 
person  or  property,  -supposing  her  not  to  be.  That  is  the  question 
I  am  to  try,  whether  she  is  the  wife  of  Mr.  Belisario,  who  is  the 
party  in  this  cause ;  and  if  1  find  that  he  is  not  entitled  to  the  rights 
of  a  husband  over  the  person  and  over  the  property  of  this  lady, 

as 
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LiNoo  V.      3g  his  wife,  that  must  be  the  answer  which  this  Ck»urt  is  boimd  ta 
BBLiSAaio.    jp^tyn,^    What  then  is  the  evidence  respecting  that  feet,  and  the 
effect  that  &ct  would  have  among  persons  of  the  Jewish  religion, 
and  peirsons  best  able  to  tell  what  the  Jewish  laws  are  ? 

It  is  proved,  by  the  witnesses  examined  upon  Mr.  Belisario  s 
allegation,  that  the  sister  of  Esther  Lindo  was  married  to  the 
brother  of  Aaron  Mendes  Belisario ;  that  the  parties  in  this  cause 
ofben  met  at  Jacob's  house,  and  that  an  intimacy  was  soon  con- 
tracted between  them;  Esther  Lindo  bang  at  that  time  a  gill  of  the 
age  of  sixteen,  and  Mr.  Belisario  of  the  age  of  twenty-six  or  twenty- 
seven.  The  two  witnesses,  who  depose  to  the  &ct  of  marriage  upon 
which  Mr.  Belisario  rests  his  case,  as  to  its  being  a  valid  marriage, 
.are  Lyon  Cohen,  who  is  described  as  a  tailor,  and  Abraham  Jacobs, 
residing  in  the  parish  of  St.  Mary,  Whitechi^.  He  says,  to  the 
6th  article,  **  that  he  knows  and  is  intimately  acquainted  with  the 
articulate  Aaron  Mendes  Belisario,  party  in  this  cause,  who  is  a 
Jew  of  the  Portuguese  nation,  and  the  Deponent  also  knows  the 
''  articulate  Esther  Mendes  Belisario,  formerly  Lindo,  acting  by 
**  Abraham  deMattos  Moccatta,  her  guardian,  the  other  party,  who 
**  is  a  Jewess  of  the  same  nation**'  To  the  14th  interrogatory,  he 
says,  **  that  being  intimate  with  the  said  articulate  Aaron  Mendes 
"  Belisario,  he  asked  the  Deponent,  about  three  or  four  days 
*'  before  the  marriage  hereinafter  mentioned,  to  attend  and  be  a 
"  witness  to  his  marriage ;  tiiat  the  Deponent  consented  thereto ; 
'*  and  the  Friday  following  being  appointed  for  such  marriage, 
**  which  was  the  26th  day  of  July,  he  also  desired  the  Deponent 
"  to  ask  a  fnend  of  his  to  be  the  other  witness  thereto,  the 
"  ceremony  of  such  a  marriage  among  the  Jews  requiring  two 
"  witnesses,  who  must  also  be  Jews ;  that  the  Deponent  accord- 
**  ingly,  on  the  Thursday  the  25th  of  the  said  month  of  July, 
*' asked  his  fellow-witness,  Abraham  Jacobs,  with  whom  the 
<<  Deponent  was  intimate,  to  go  with  the  Deponent  on  the  next 
'*  morning  to  the  house  of  the  said  Jacob  Mendes  Belisario  in 
"  Little  Bennet  Street  aforesaid,  where  it  was  agreed  that  all  the 
'*  parties  were  to  meet,  and  the  said  ceremony  was  to  be  per- 
*'  formed ;  and  the  said  Abraham  Jacobs  having  consented 
**  thereto,  on  the  next  morning,  being  Friday  the  26th  day  of  July, 
**  accompanied  the  Deponent  to  the  said  Jacob  Mendes  Belisario*s 
'*  house  about  nine  o'clock  in  the  morning,  where  they  met  the 
*'  said  Aaron  Mendes  Belisario,  and  breakfasted  with  him  ;  that 
''the  said  Jacob  Mendes  Belisario  and  his  wife  were  out  of 

1 4  "  town; 
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**  town  ;  and  after  that  they,  the  Deponent  and  the  said  Abraham      lindo  v. 
"  Jacobs,  had  been  about  two  hours  or  two  hours  and  an  half    *b^J*ario. 
'*  at  the  house  of  the  said  Jacob  Mendes  Belisario^  the  articukte  -""— ^'"•" 
**  Esther  Mendes  Belisario»  then  Lindo,  came  to  the  said  house, 
*'  and  went  up  stairs  into  a  room  on  the  first  floor,  accompanied 
**  by  the  said  Aaron  Mendes  Belisario,  who,  a  short  time  after- 
*'  wards,  came  down  into  ^e  room  where  the  Deponent  and  the 
**  said  Abraham  Jacobs  were  wailing,  and  desired  them  to  walk' 
''  up  stairs  ;  that  they  accordingly  went  with  him  into  the  rooib,' 
**  where  the  s£ud  Esther  Lindo  then  was,  and  they  were  then 
**  introduced  by  him  to  her ;  and  after  a  little  ceremony  between' 
"  all  the  parties,  the  said  Aaron  Mendes  Belisario,  intending  to 
proceed  with  hb  marriage,  did,  in  the  presence  of  the  De-' 
ponent  and  the  said  Abraham  Jacobs,  who  are  respectively 
Jews,  say  to  the  said  Esther  Mendes  Belisario,  then  Lindo,  at 
the  same  time  holding  a  ring  to  her,  **  Do  you  know  that,  by 
taking  this  ring,  you  become  my  wife  ?'*  to  which  she  answered, 
**  she  did;   that  the  said  Aaron  Mendes  Belisario  then  said  to 
her,  **  Do  you  take  it  with  your  free  will  and  consent  ?"  to  which' 
she  answered,  **  I  do  ;**  or  they  then  expressed  themselves  in 
words  to  that  effect ;  and  thereupon  the  said  Aaron  Mendes 
"  Belisario  placed  the  said  ring  on  one  of  her  fingers  on  her  left- 
**  hand,  but  which  of  her  fingers  the  Deponent  does  not  re- 
"  collect,'*  nor  is  it  material  to  the  validity  of  such  marriage,  which 
she  tendered  and  held  out  for  that  purpose,  **  and  freely  and 
voluntarily  accepted  and  received  the  said  ring,  and,  at  the 
same  time   that   the   said  Aaron  Mendes  Belisario  put  the 
<'  said  ring  on  the  said  Esther  Lindo*s  finger,  he  repeated  the 
**  Hebrew  words,**  the  translation  of  which  we  have  in  another^ 
place,  **  and  after  such  ceremony  had  taken  place,  they,  the  said 
**  Esther  Mendes  Belisario  and  the  said  Aaron  Mendes  Belisario, 
**  went  out  of  the  room,  and  the  J>eponent  and  the  said  Abraham 
*^  Jacobs  remained  there,  until  the  said  Esther  Mendes  Belisario 
went  away,  which  was  soon  after,  and  then  they,  accompanied 
by  the  said  Aaron  Mendes  Belisario,  went  out  of  the  house 
^*  together.**    And  he  further  suth,  **  that  he  looks  upon  and 
**  believes  the  said  marriage,  as  between  persons  professing  the 
**  Jewish  religion,  to  be  a  good  and  valid  marriage ;  and  the 
**  Deponent  knows  of  several  marriages  under  similar  circum- 
**  sikices,  which  are  held  and  reputed  to  be  good  and  valid.** 
This  is  confirmedi  I  think,  exacUy  as  to  all  circumstances  that  are 
stated  by  Abraham  Jacobs,   the  other  witn.es8.     Of  the  other 
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LivDo,  V.      witBttses  eKamiaed  upiMi  Bdisano'ft  aUegationy  some  speak  to 
BBLisABio*.   tke  flcquaintaoce  and  connexioii  there  is  between  the  paitieB, 
*"■"*■*■—"  respecting  which  there  is  no  doubt  at  all ;  and  the  other,  as  to 
the  efiact  which  such  a  ceremony,  which  is  proved  to  have  passed 
between  them,  has  bj  the  Jewish  laws,  and  whether  it  is,  by  that 
law,  to  be  coiuidered.as  a  mamage  or  not. 
The  first  of  the  witnesses  eKamined  is  Mr,D*Agevedo :  he  says, 
he  is  reader  to  the  Bortuguese  Jews  synagogue  in  the  city  of 
Londout  and  is  well  acquainted  unth  tiie  rites  and  oefemonies 
of  narnage  in  the  Jews'  religioB»  as  handed  down  by  his 
aoeeslorB.     That  having   read   the  Hebrew  words  written 
in  llbe  nid  first  article^  which  he  fiiUy  and  perfectly  under- 
Btands,  he  cannot  take  upon  hims^  to  aay,  whether  such 
words,  being  repeated  bj  a  Jem,  a  bachelor  of  the  age  of 
thirteen  yeara  or  lywards,  to  a  Jewess,  a  ^insterof  the  age  of 
thirteen  years  or  upwards,  with  an  intent  tooontract  matrimony, 
and,  at  the  same  time,  delivering  to  die  said  Jewess  a  gold  ring, 
in  the  presence  of  two  credible  witnesses,  being  also  Jews,  and 
liMssaid  Jewess  6edy  and  voluntarily  receiving  and  accepting 
"  the  said  nog,  does  or  does  not  make  an  cAectual  and  valid  mar- 
riage ;  nor  can  he  take  upon  himself  to  depose,  whether  or  not 
the  same  is  hdd  among  the  Jews,  or  persons  professing  the 
Jews*  religiouj  or  universaily  deemed,  reputed,  and  taken  to  be 
*'  a  good  and  valid  macriage,  by  the  High  Priest,  Chief  Babbi,  or 
Archisynagogus,  and  the  Rabbies  or  Priests,  his  colleagues,  and 
by  persons  acquainted^  with  the  rites  and  ceremonies  of  mar- 
riages in  the  Jews*  religion ;"  for  the  Deponent  saith,  **  the 
**  repeating  the  said  words  in  the  Hebrew  language,  and  tlie  de- 
**  livery  of  th^  ring  in  the  manner  pleaded  in  the  said  ardde,  forms 
a  part  of  the  marriage  ceremony  among  the  Jews,  and  b  called 
the  Kedushim*  without  which  it  is  not  a  marriage  in  the  Jews' 
'*  religion ;  but  the  Deponent  caiu:iot  aay  whether  or  not  such' 
**  ceremony  of  the  Kedushim  alone  would  constitute  an  effectuid 
marriage;  but  being  incompetent  to  give  an  opinion  thereon, 
he  saith,  so  far  is  he  from  being  satisfied  of  the  validity  of  such  a 
marriage,  that,  if  he  was  to  be  married,  he  should  most  eeftainly 
**  conform  to  the  ceremony  of  a  public  manriage,  lest  the  Kedu- 
'<  shim  might  be  deemed  insufficient  to  validate  a  marriage  among 
**  the  Jews  agreeably  to  their  laws."  This  witness  is  the  son  of  the 
late  High  Priest,  and  who  was  so  a  great  many  years,  and  it  is 
allowed  that  he  was  certainly  a  man  of  great  authority  and  expe- 
rience.    The  witness  is  his  son,  and  be  is  employed  in  the  syna- 
gogue. 
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gogve^  aDd  ^tpresees  Mauielf  rerf  donbtfiil  as  to  it  makbig  a 
cmnplele  marriage,  and  apeakfaig  liiiiitelf  of  it  a^  being  xadier  a 
part  of  the  marriage  onlyytiian  any  tiling  else.  "* 

The  next  witness,  isl^e  brotherof  the  laat.    He  describes  him- 
sdf  to  be  a  watchmaker,  and  he  says,  to  thefotnrteentharticle,  '<tfaat 

^  be  is  a  total  sti«nger  to  the  &cts  pleaded  thenin;  but  aaith,  that 
'<  if  the  said  facts  are  true,  as  therem  pleaded ;  if  there  was  no 
'*  compulsion  used,  and  Ae  articulate  Esther  Mendes  Belisarib, 
**  formerly  Lindo,  rteeired  and  acecptad  the  zmg  from  the  said 
<<  Aaron  Mendes  Bdisario  ftedy  and  Tohmtarily,  that  sndi  a 
•<  ceremony,  as  is  pleaded  in  the  said  article  to  have  passed  be- 
**  tween  the  parties  in  diis  casise^  is  binding  on  them»  and  is  so 
**  fiur  good  and  valid,  as  between  perMms  professing  the  Jewish 
''  religion,  that  they  could  not,  according  to  the  rites  and  cere« 
**  monies  of  the  marriages  in  the  Jews'  reUgion*  marry  any 
**  other  person,  without  being  £rst  Binmced  from  the  aforesaid 
^  marriage,  which  is  ^ed  the  Kedushim;"  but  the  Deponent 
saith,  *^  that  such  a  marriage  as  aforesud  is  not  perfect  or  com- 
**  plete,  for  wmitof  the  officiating  Priest  to  pass  thus  nuptial  bene^ 
**  (fiction  on  the  parties,  and  the  same  is  liable  to  be  called 
'*  for  proof  before  the  Betiidin,  or  tribunal  before  mentioned. 
*'  But  if  it  should  then  appear  that  the  parties,  who  had  bean  so 
**  married  by  the  Kednshim,  were  so  married  without  any  eom»> 
**  pulsion  or  deceit,  and  that  the  witnesses  lihcretD  weie  Jews, 
**  such  a  marriage  would,  as  the  Deponent  verily  believes,  be  held 
**  to  be  good  and  vslid,  as  binding  on  the  parties." 

The  third  witness,  who  is  called  on  the  same  side,  is  Solomon 
.  Mordecai  Ish  Yemene,  who  is  described  as  one  of  the  studeifts 
of  the  oeUc^  of  the  Portuguese  Jews.    He  says,  **  that  while  he 
**  lived  at  Hamburg,  he  filled  the  office  of  High  Priest  of  the 
**  Portuguese  Jews  for  three  years ;  that  he  is' very  well  acquainted 
vrith  the  rites  and  ceremonies  of  marriage.  That  if  a  Jew,  being 
a  bachelor,  and  of  the  age  of  thirteen  years  and  upwards,  shall 
seriously,  and  with  an  intent  to  contract  matrimony,  deliver,  in 
the  presence  of  two  credible  witnesses,  who  are  respectively 
Jews,  a  gold  ring^  and  repeat  the  words  before  stated,  in  the 
"  Hebrew  tongue,  to  a  Jewess,  a  spinster,  and  of  the  age  of  thir- 
teen years  and  upwards,  and  she  shall  freely  and  voluntarily 
receive  and  accept  the  said  ring,  the  same  u  held  among  the 
'<  Jews  an  eflectual  and  valid  marriage,  conformable  to  the  law 
*'  of  Moses ;    and  he  saith,  that  it  is  so  deemed,  and  univer- 
**  sally  reputed  and  taken  to  be  by  the  said  High  Biest,  Chief 

"  Rabbi, 
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LXNDO  i>,       **  Rabbi,  or  ArcHUynagogus,  and  the  Rabbles  or  Priests^  his  eoU 

BBLI8ARI0.     **  leagues,  and  by  all  the  Jews  or  persons  acquainted  with  the  rites 

■—  <*  and  eeremonies  of  marriage  in  the  Jews*  religion  ;*'   and  he 

further  saith,  *'  that  the  before-written  Hebrew  words  are  of  his* 
«  the  Deponent's,  own  hand-writing,  and  are  the  same  as  those 
**  written  in  the  first  article  of  the  said  allegation,  the  tnmalation 
**  of  which  in  English   b,   <  Behold,   tfwu  art  xond^fM  unto 
**  me  with  this  rmg,  according  to  the  law  of  Moses  and  Israel  / 
**  that  such  ceremony  among  the  Jews  is  called  the  Kedushim  ; 
**  that  some  Jews  differ  in  the  translation  of  the  word  used, 
**  which  is,  according  to  one   interpretation,  *  prepared,'  and, 
**  according  to  another,  *  sanctified ;'  but  they  all  agree  that  such 
**  a  ceremony  is  held  a  good  marriage,  so  much  so,  that  Moses 
*'  himself  could   not  inwilidate  it,    according   to   the  Mosaic 
*'  law;  and  further  to  the  said  article  he  cannot  depose,  save 
**  that  the  Rabbles  do  require  that  the  persons  between  whom 
**  sucb  afore-mentioned  ceremony  of  the  Kedushim  shall  have 
passed,  shall  afterwards  go  through  the  ceremony  of  the  Hupa 
and  the  seven  blesungs,  which,  according  to  the  rabbinical 
**  ceremonies,  is  the  usual  way  of  marrying;  but  the  omission  o£ 
"  such  latter  ceremony  does  not  invalidate  the  marriage  by  the 
**  Kedushim  alone,  for  such  persons  are  lawful  husband  and  wife, 
**  according  to  the  law  of  Moses,  which  is  the  foundation  of  the 
"  Jewish  law,  and  by  which  the  Jews  are  ruled  in  all  matters  of 
"  reli^on.** 

The  last  witness  examined  on  this  head  is  Solomon  Lyon,  who 
describes  himself  to  be  a  Rabbi  of  the  Grerman  Jewish  nation. 
He  says,  **  that  the  aforesaid  ceremony  of  the  delivery  and  ac^ 
**  ceptance  of  a'  ring  or  a  piece  of  money,  and  the  repeating  the 
**  Hebrew  words,  which  in  English  signify,  '  Jlhou  shaU  be  hohf 
**  to  me  with  this  rtngy  according  to  the  law  of  Moses  and  Israel/ 
**  is,  among  the  Jews,  called  the  Kedushim,  and  was  instituted 
**  by  Moses  as  a  law  of  marriage  among  Jews ;   but  that  nnce 
**  the  Rabbles  have  appointed  a  further  ceremony  of  marriage, 
*'  called  Hupa  and  the  seven  blessings,  in  addition  to  the  Kedu- 
"  shim,  the  same  is  mostly  observed  at  the  time  of  marriage  of  a 
**  Jew  and  Jewess,  agreeably  to  the  rabbimcal  laws,  although  the 
<<  omission  of  the  Hupa  and  the  seven  blessings  cannot  invalidate 
**  a  marriage  by  Kedushim  alone  ;  for  the  Deponent  saith,  that 
"  such  la8t>mentioned  marriage,  notwithstanding  such  aforesaid 
**  omission,  would,  according  to  the  law  of  Moses  and  the  Jewish 
"  law,  be  held  effectual  and  valid.'* 
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To  tbe  fifth  interrogatory,  the  same  witness  says,  "  tliat,  ac-  lindo  v. 
**  cording  to  the  original  Jewisb  law,  which  was  given  by  Moses,  bblisirxo. 
"•*  the  only  ceremony  which  constitutes  marriage  is  that  of  the  ' 
^  Kedushim,  but  since  that  time  the  Rabbles  have  added  the  cere- 
**  mony  of  Uupa,  as  necessary  ta  a  Jewish  marriage ;  but  even 
*'  Beth  Joseph  himself  lays  it  down,  that  a  marriage  by  Kedu- 
**  shim  alone  cannot  be  invalidated,  if  there  is  no  deception  used.'* 
Annexed  to  this  allegation  given  by  Mr.  Belisario,  there  is  acertificate 
that  was  addressed,  in  the  year  1 778,  by  Moses  Cohen  D'Azevedo, 
and  another  Priest,  to  the  Elders  of  the  Portuguese  nation,  and 
to  the  High  Priest,  a  man  of  very  great  leaniing  in  the  Jevnsh 
law.  The  certificate  is  signed  by  the  gentlemen,  who,  I  suppose, 
were  the  Bethdin  of  the  time.  Now,  it  appears  to  me,  that  this 
was  a  very  different  case  from  that  which  is  now  before  the 
Court.  That  appears  to  have  been,  a  much  more  solemn  act  than  > 
this*  It  is  called  a  contract;  and  tt  appears  that  it  was  signed 
by  the  parties,  and  signed  by  two  witnesses  who  were  present : 
therefore  there  was  much  more  solemnity  in  that  act,  than  is 
proved  to  have  passed  in  the  present  case ;  but  that  which,  in 
my  apprehension,  completely  distingubhes  it,  is,  that  the  reference 
made  to  them  was,  whether  the  marriage  between  those  two  per- 
sons was  valid,  and  whether  the  children  bom  were  legitimate  ? 
They  give  it  as  their  opinion  that  it  was  valid ;  that  the  woman 
could  not  marry  without  a  divorce ;  that  they  were  cohabiting 
in  venial  sin,  and  that  the  children  were  legiUmate ;  the  fact 
being,  that  those  parties  were  cohabiting,  and  had  children  — ^That 
had  accordingly,  to  all  intents  and  purposes,  the  effect  of  the 
Hupa ;  and  the  certificate  is,  that  it  was  valid,  although  there 
had  not  been  the  Hupa,  but  that  which  supplies  the  place  of  it ; 
ibr  there  had  been  a  cohabitation :  therefore,  that  is  a  case  per- 
fectly different  from  that  now  before  the  Court,  where  there  ap- 
pears to  be  no  cohabitation  or  consummation,  but  the  mere  de- 
claration of  parties  joined  together,  in  the  way  which  has  been 
stated,  amounting  to  a  Kedushun,  and  nothing  more ;  and  it 
is  not  suggested  that  any  other  step  had  been  taken,  but  that 
of  ih^  Kedushim. 

The  allegation,  admitted  on  behalf  of  Esther  Lindo,  recites 
what  is  alleged  on  the  part  of  Mr.  Belisario,  respecting  the  act 
taking  place ;  but  it  pleads  that  it  was  not  an  effectual  marriage, 
and  upon  that  allegation  there  have  been  four  witnesses  examined. 

The  fint  is  David  Henriques  Julian :  who  says,  "  that  he  is 
"  one  of  theRabbies.of  the  Portuguese  Jews  Syxiagpgue  in  the 
"  citjr  of  London ;   that  there  is  not  a  High  Priest  of  that  . 
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LlNDo  V,  **  Synagogue ;  but  that  the  deponent  tins  for  seven  or  eight  years 
'belisakio.  "  last  past  been  one  of  the  Rabbies  who  fill  the  office  of  High 
— _—  <%  Priest,  or  Archi^synagogus ;  and  as  such,  hath  ever  since  formed 

"  one  of  the  tribunal  called  the  Bethdin,  which,  among  the  Jews, 
**  is  the  highest  authority  in  Ecclesiastical  cases  ;  and  consists  at 
•*  present  of  two  chief  Rabbies,  who  are  appointed  by  the  Syna- 
"  gogue,  and  they  call  in  a  third  Rabbi  when  they  have  any 
**  case  to  determine  ;  that,  at  present,  the  deponent  and  Hasday 
"'  Almosnino  are  the  chief  Rabbies  so  appointed  by  the  said 
•*  Portuguese  Synagogue,  of  which  this  deponent  is  the  first." 

He  says,  '*  that  if  a  Jew,  being  a  bachelor  of  the  age  of  thir- 
"  teen  years  and  upwards,  shall  seriously,  and  with  an  intent  ta 
*'  contract  marriage,  deliver,  in  the  presence  of  two  credible  wit- 
'*  nesses,  who  are  Jews,  a  gold  ring,  and  repeat  the  aforesaid 
"  Hebrew  words  to  a  Jewess,  wlio  being  a  spi^ister,  and  of  the 
,  «  age  of 'thirteen  years  and  upwards,  and  she  shall  freely  and 

*'  voluntarily  receive  and  accept  the  said  ring,  in  the  manner,  as  » 
'*  stated  in  the  recital,  from  the  first  article  of  the  said  allegation 
'*  given  in  and  admitted  on  the  part  and  behalf  of  the  said  Aaron 
"  Mendes  Belisario^  the  same  would  not  be  called  a  marriage 
"  amongst  the  Jews,  but  only  a  betrothment ;  the  effect  of  which  is, 
'*  that  she  cannot,  by  the  rites  and  ceremonies  of  the  Jews,  marry 
any  other  man  than  the  person  to  whom  she  is  so  betrothed,  unless 
she  is  freed  from  such  betrothment  by  his  giving  her  a  divorce- 
ment, which  he  has  power  to  do  when  he  pleases ;  and  the  Jewess 
"  so  betrothed  by  the  Kedushim  alone,  is  complete  mistress  of  her 
**  own  property,  and  may  dispose  thereof  in  whatever  manner 
"  she  pleases ;  and  the  Jew  to  whom  she  is  so  betrothed,  is  not 
obliged  to  maintain  or  provide  for  her,  till  she  has  gone  through 
the  full  ceremony  of  marriage  with  the  said  Jew ;  and  if  she'should 
**  die  after  being  so  betrothed,  or  having  gone  through  the  cere- 
**  mony  of  the  Kedushim  alone  in  manner  as  aforesaid,  he,  the  said 
"  Jew,  would  have  no  right  to  any  part  of  her  property ;  neither 
"  would  she,  if  the  Jew  was  to  die,  be  entitled  to  any  dowry,  or 
*'  other  part  of  his  property  :  and  he  further  saith,  that  the  cere- 
*'  mony  essential  to,  and  which  constitutes  an  effectual,  valid,  arid 
"  legal  marrit^e  among  Jews,  is,  that  a  formal  contract  in  the  He- 
brew language  must  be  entered  into  by  the  bridegroom,  with  the 
bride  according  to  the  rites  and  ceremonies  of  the  .lews,  and  the 
**  rules  of  the  Jewish  congregation,  to  which  the  parties  belong* 
"  which  is  drawn  up  by  the  Priest  or  Minister  who  marries  them, 
'*'  and  Tcust  be  signed  by  the  bridegroom  and  two  witnesses  before 
**  the  ceremonyof  marriage,  and  must  also beentered  and  regisfeered 
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**  in  a  certain  book  kept  for  that  purpose  in  the  Synagogue,  or  by      limbo  v* 
*'  the  Priest  or  Minister  of  such  congreg^pn,  and  the  sud  entry     bwlisario. 
*'  must  also  be  signed  by  the  bridegroom  and  two  witnesses ;  "   ^ 

**  after  iirhich  the  original  contract  is  always  delivered  to  the 
**  bride  or  other  relations ;  that  by  such  contract  the  Jew  binds 
himself  to  maintain,  cloath,  honour,  and  behave  with  conjugal 
duty  towards  the  Jewess  his  wife."  But  the  deponent  saith, 
that  if  a  Jew  and  a  Jewess,  after  having  given  and  received  the 
**  Kedushim  in  manner  as  aforesaid,  and  such  Jew  was  after-  , 

*'  wards  to  say,  in  the  presenCie  of  two  witnesses  respectively 
**  Jews,  that  he  was  going  to  have  a  coniiexion  with  such  Jewess 
'*  in  the  name  of  marriage,  and  then  retired  and  had  carnal 
*'  knowledge  of  such  Jewess,  the  deponent  believes  that^  in  such 
case,  it  would  be  held  a  good  and  valid  marriage  between  such  ' 

Jew  and  Jewess,  according  tX)  the  rites  and  ceremonies  of  the 
Jews,  and  would  be  so  pronounced  to  be  by  the  Bethdtn ;  but 
''  the  deponent  does  not  remember  any  such  case,  and  only  st^es 
*'  the  same  as  his  opinion."  He  says,  to  the  11th  Interrogatory,. 
*'  that  the  children  of  a  Jew  and  Jewess,  who  have  been  by  their 
'*  parents  declared  to  be  their  children,  would,  by  the  law  of 
**  Moses,  inherit  the  property  of  their  parents,  as  well  as  children 
**  bom .  under  the  most  solemn  form  of  marriage,  if  even  the 

**  Kedushim,  or  any  form  of  marriage,  had  never  passed  between  ; 

**  their  parents."    And  he  further  answers,  "that,  supposing  a  ^  ;' 

**  Jewess,  who  had  received  a  ring  under  the  Kedushim,  shall  ^\ 

*'  carnally  connect  herself  with  any  other  man,  than  him  who  gave  « 4 

*'  her  such  ring,  she  would  be  considered  an  adultery,  according  '  ; 

'<  to  the  Jewish  law ;  and  if  a  man,  being  a  Jew,  should  commit 
**  a  rape  on  a  Jewess  who  had  so  received  a  ring,  he  would,  accord- 
"  to  the  Jewish  law,  be  punished  with  death ;  as  would  a  Jew 
*^  who  had  committed  a  rape  on  his  neighbour's  wife.** 

Mr.  Almosnino,  the  other  Rabbi,  deposes  in  the  same  manner, 
**  that  it  would  not  constitute  a  valid  marriage,  but  only  a  betroth- 
**  ment ;  and  the  Jewess  so  betrothed  remains  mistress  'of  her  . 

**  own  property,  and  may  dispose  of  it  in  any  way  she  .pleases  ; 
'*  and  that  if  such  Jewess  should  die,  after  being  so  betrothed, 
**  the  Jew  has  no  right  to  her  property,  or  any  part  of  it.** 

The  third  witness  is  Isaac  Delgado,  who  fully  confirms  what  the 
^  other  two  witnesses  have  said  with  respect  to  the  betrothment ; 
and  Mr.  Ish  Yemene  says,  to  the  third  Interrogatory,  *'  that  the 
**  property  of  a  Jewess  is  inheritable  by  her  relations,  and  not  by 
'*  the  man  ^  but  |hat  the  husband  is  heir  to  the  married  woman." 
And^  the  fourth  Interrogatory  he  says,  '^  that  the  relations  of  a 
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iinifto  f^  "  womftn  betrothed  are«  by  the  Jewish  law,  bound  to  pay  the 
m.iaAiiio«  "  burial  expencea ;  and  by  the  like  law,  those  of  a  married  woniaii 
III  '  "  "■    •«  are  to  be  paid  by  the  husband." 

It  was  mentioned  by  the  Counsel,  that  there  were  considerable 
contradictions  in  the  evidence  given  by  those  witnesses.  —  I  do 
not  observe  any  that  are  material ;  they  all  say,  "  that  the 
"  Kedushim  is  such  a  betrothment,  or  such  a  contract  entered 
"  into  between  the  parties,  as  cannot  be  dissolved  without 
••  a  divorce ;  that  the  woman,  if  she  should  connect  herself 
**  with  another  nuin,  would  be  an  adulteress,  and  that  so  far  it  is 
«<  to  be  considered  as  a  marriage  :'*  but  they  say,  "  it  has  none  of 
*'  the  effects  by  which  the  property  is  conveyed  ;  that  a  man  has  no 
^*  right  to  the  property  of  the  betrothed  woman ;  that  she  may 
*'  do  what  she  will  with  her  property  ;  and  if  she  tties  it  will  not 
**  go  to  him,  but  to  her  relations.*' 

Thus  the  evidence  stood  upon  the  first  hearing ;  and  then  the 
Judge  did,  after  hearing  the  argument,  not  without  giving  an 
opportunity  for  the  Counsel  to  object,  but  for  the  purpose  of  in- 
Ibrmation,  direct  that  certain  questions  should  be  propounded  by 
the  Registrar  to  the  Bethdin ;  and  they,  being  delivered  to  the 
Bethdin»  were  likewise  delivered  to  the  R-octor  for  the  adverse 
party ;  and  ho  brought  in  answers  given  by  two  of  the  persons 
who  were  witnesses  for  his  party;  and  before  the  Judge  pronounced 
sentence,  they  were  admitted  by  consent  on  both  sides ;  both 
the  answers  of  the  Bethdin,  and  the  tn^o  other  persons  also. 

Respecting  the  questions  put  to  them,  the  first  is,  ''  Whether 
<(  it  is  admitted  that  Beth  Joseph,  who  is  proved  in  this  cause 
*'  to  be  one  of  the  principal  guides  of  the  Jewish  Portuguese 
*'  Church,  has  laid  it  down  that  the  Kedushim  alone  cannot  be 
'*  invalidated  ?**  That  means,  as  I  understand  it,  whether,  if  that 
ceremony  has  passed,  and  no  other,  it  will  require  a  divorce  to 
set  the  party  at  liberty?  The  answer  diey  have  all  given  is, 
that  it  cannot  without  a  divorce.  So  the  witnesses,  who  were 
examined  on  the  part  of  Miss  Lindo  say,  because  they  say,  that  it 
is  only  a  betrothment,  and  .not  a  marriage,  although  it  has  that 
effect.  > 

The  next  question  is,  '*  Whether  the  assertion  of  Maimonides, 
**  as  cited  by  Mr.  Selden  in  his  Uxor  Ebraica,  b.  2.  c.  I.,  where 
V  it  is  declared,  <  that  the  woman  who  has  received  Kedushim  Is 
*'  ver^  uxor,  truly  a  wife,  although  consummation  hath  not 
"passed,'  is  an  assertion  without  foundation?*'  Upon  that 
tfaey-difier:  the  persons  who  compose  the  Bethdin  say,  "that 
•^  the  words,  that  Mr.  Selden  has  qtioted^  are  not  applicable  to'  a 
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**  frife  only,  but  they  are  applicable  to  a  woman  also  who  h  only  liudo  v. 
•*  betrothed,  as  wdl  as  married."  The  other  two  contend  that  it  BRirWLftio. 
signiiies  h  wife  only.  It  seeiha  to  be  a  dispute  merely  about  words,  * 
beeause  Mr.  Ish  Yemene  goes  on  and  sap,  '^  that  the  Hupa,  as 
"  weU  as  the  KetfttsMm,  is  necessary  to  make  a  complete  man 
«  and  wife  ;*  for  he  says,  '*  It  is  afterwards  required,  that  such 
**  Jew  and  Jewess  shall  conform  to  the  Rabbinicai  ceremony/^ 
That  appears  to  be  necessary  for  every  thing,  even*  forthe  in- 
heritance. And  he  further  says,  "  If  a  man,  being  a  Jew,  obh'ge^ 
^  himself  to  gtTc  his  daughter  a  marriage  portion,  Mid  she  should 
"*'  take  Kedushim,  th^  man  to  whom  she  so  becomes  betrothed^ 
«<  could  not  recover  such  portion,  according  to  the  Jewish  law', 
'*  unless  such  obligation  should  be  given  to  him.**  And  again, 
Maimonides  says,  **  the  Hupa  is  necessary  ;'*  and  Beth  Joseph 
says  the  same.  And  it  appears  that  the  Hupa,  after  Kedushim, 
tnakes  a  perfect  marriage.  But  Mr.  Ish  Yemene  says,  **  the 
*'  want  of  the  Hupa  does  not  invalidate  the  mieirriage  in  the 
**  least  ;'*  and  k  is  the  opinion  of  Solomon  Lyon,  "  that  the  Hupa 
^  is  of  no  effeiH;  atone,  but  the  Kedushim  and  Hupa  together 
**  oemplete  the  marriage.*'  In  that  respect  they  ultimately  agree, 
1  lAiink,  alcb^gh  they  call  Kedushim  a  mmrriage,  it  is  not  per- 
iBCt  widMHit  the  Hupa,  which  is  necessary  to  entitle  the  man  to 
fhe  property. 

Aaother  question  proposed  is,  **  Whether  a  man,  y/ho  has 
^  given  Kedushim,  has  not  a  right,  acquired  thereby^  to  eall 
*'  upon  the  wemaA  who  has  accepted  it,  to  submk  to  cen« 
^'  J«gal  embraces  ?  And  whe^er  the  woman,  who  has  re- 
^  ceived  ^^e  same,  is  not  bound,  in  conscience  and  in  law,  to 
**  submit  thereto  when  duly  called  upon  ?"  To  this  ^  Beth- 
Sn  answer  in  this  manner :  they  say,  ''  the  rigbt  the  radn  hatfk 
acquired  on  the  woman  he  hath  betrothed  is,  that  he  can  de- 
mand of  her  to  prepare  h«^elf  for  being  admitted  to  the 
^  matrimoniai  state,  aliowing  her  a  certain  period  of  time  for 
^*  the  purpose,  and  w^n  that  period  is  expired,  it  is  expected 
^'  tlia«  tfhe  wiN  surrender  herself  up  to  enter  t^e  Hupa,  whicli 
^  eonstkutes  aif^riage,  but  e^en  then  she  is  not  bound  in  con- 
«*  science  or  in  law  to  submit  thereto ;  the  measures  taken 
"**  in  oase  of  non-compliance  are,  that  she  wBl  be  called  before 
**  the  tribunttl,  and  interrogated,  why  she  doth  lint  fulfil  her 
**  marriage  promise  to  that  man  ?  If  she  says  that  her  uon-com- 
'"  plianoe  proceeds  from  aversion,  saying, '  she  detests  tninc  man,' 
**  then  he  u  ordered  immediately  to  give  her  divorce ;  and  were 
•*  he  hot  to  conform  himself  to  the  lawful  mandate  of  the  tri- 
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tiNDO  v«      '^  bunal,  he  would  be  compelled  to  it ;  but  if  she  alleges  a  fiivic^- 

BBLI8ABIO.    **  lous  and  vexatious  excuse,  the  tribunal  administers  to  her 

■    ■'   "  salutary  advice ;    and  if  that  proves  ineffectual,  she  is  daily 

**  called  out  in  the  seminaries  and  synagogues  for  four  succesnTe 

"  weeks ;  aad  if  she  remains  intractable,  at  the  expiration  of  a 

**  twelvemonth,  he  will  be  compelled  to  divorce  her." 

**  This  is  the  opinion  of  Rabbi  Isaac  Alphassi,  the  first  o€ 
<*  the  three  chief  guides,  upon  whose  authority  we  determine 
**  all  religious  matters.  Maimonides,  who  is  the  second 
«<  authority  of  this  nature,  says  the  same  with  other  Jewisk 
**  doctors,  some  contemporary,  and  others  prior  and  subae- 
**  quent  to  the  said  Alphassi  and  Maimonides;  but  Rabuns 
*<  Ashur,  who  is  the  third  authority  in  rank,  his'  son,  and  the 
^*  author  of  the  Beth  Joseph,  Mrith  some  others,  differ,  and  say, 
<*  that  when  a  woman  will  not  comply  to  perform  what  she  did 
««  engage  herself  to,  the  man  cannot  be  compelled  to  divorce  her, 
'*  but  merely  requested  to  it;  but  yet  none  say,  that  coercive  mei^ 
**  sures  can  be  made  use  of  to  compel  her  to  enter  the  matrimonial 
<<  state."  To  the  same  question ,  *  *  Whether  a  man,  who  has  gives 
Kedushim,  has  a  right  acquired  thereby  to  call  upon  the  woman^ 
who  has  accepted  it,  to, submit  to  conjugal  embraces,  and 
**  whether  the  woman,  who  has  received  the  same,  is  not  bound 
"  in  conscience  and  in  law  to  submit  thereto,  when  duly  called 
"  upon  ?"  Mr.  Ish  Yemene  says,  "  That  a  man,  who  has  given 
*'  Kedushim,  has  power  and  force  acquired  by  the  Kedushim  X» 
**  call  on  his  spouse  to  come  to  his  house^  to  be  at  lus  command ; 
*'  and  he  has  not  only  a  right  to  call  her  to  his  house,  to  be  under 
"  his  command,  but  also  the  man  is  bound,  by  our  Rabbles,  to 
**  bring  her  to  his  house  in  the  time  above  mentioned ;  and  if  he 
**  has  not  brought  her  to  bis  house  in  the  time  above  mentioned, 
**  our  learned  men  compel  him  to  maintain  her,  though  she  is 
**  not  in  his  house,  it  being  his  fault.'*  He  then  adds»  "  all  the 
"  above  is  dear  by  the  law,  as  it  is  declared  in  the  Cremara 
**  treatise  of  Ketubot,  fol.  63.  The  woman  who  rebels  against 
*'  her  husband  in  conjugal  points,  let  her  be  proclaimed  four 
**  Saturdays  in  the  synagogue,  and  the  Bethdin  ought  to  send  her 
a  message  to  let  her  know,  that  if  she  does  not  within  the  four 
weeks  submit  herself  to  her  husband's  command^  though  her 
'<  dower  be  very  considerable,  she  shall  lose  the  whole,  as  well 
«  the  betrothed  as  the  wife;**  for  this  he  quotes  Maimonides^ 
Rabum  Ashur,  and  Tur ;  and  he  adds,  that  <*  Beth  Joseph  further 
«  says,  '  that  even  afler^the  warning  and  forfeiting  her  whole 
«<  dower,  it  is  at  the  husband's  option  to  give  her  Guet,  but  he 
"  can  never  be  compelled."* 
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Solomon  Lyon  says,  in  general  terms^  ih  answer  to  the  fourth      lxndo  v. 
question,  **  He  certainly  has  a  right  to  demand  his  wife,  and  she     eklisario. 
"  is  obliged  to  comply,  both  in  conscience  and  law,  as  is  fully  - 
**  contained  in  the  Gemara  de  Ketubot,  fol.  59.**    This  they  have 
given  as  their  private  opinion  ;  for  in  truth  it  is  no  more.     Of  the    ^ 
other  three,  two  are  in  office  to  execute  the  office  of  l(igh  Priest, 
and  the  other  is  called  in  by  them  to  determine  any  case  that 
comes  before  that  tribunal.     They  give  a  contrary  opinion,  and 
expressly  say,  **  that  if  a  woman,  after  Kedushim,  lia^  left  her 
"  husband,  and  if  she  persists  in  refusing  to  return  to  her  hus- 
"  band,  whether  it  is  for  a  solid  or  a  frivolous  reason,  the  Bethdin 
"  will  order  and  compel  the  man  to  give  a  divorce." 

The  general  result  of  the  evidence  is  this ;  there  has  been  what 
they  call,  I  think,  a  complete  Kedushim  between  the  parties ; 
that  Kedushim,  as  they  all  prove,  will,  in  order  to  dissolve  it, 
and  in  order  to  give  the  woman  a  power  to  marry  again,  need 
a  divorce ;  but  it  does  not  of  itself  create  a  perfect  marriage, 
because  it  does  not  give  the  husband  the  rights  of  marriage ;  for 
they  all  agree,  and  there  is  no  contradiction  whatever,  that  after  ^ 
the  Kedushim  is  given,  the  wife  retains  her  rights,  she  has 
a  power  over  her  own  property  as  much  as  before,  and  the  husband 
has  no  power  over  it  at  all. 

With  respect  to  the  other  point,  whether  the  husband  can  be 
compelled  to  release  the  woman,  and  give  her  an  authority  to 
part,  upon  that  they  differ.    But  the  Bethdin,  the  persons  to  ; 

whom  the  application  must  be  made^to  carry  it  into  effect,  say, 
*'  that  if  a  wife  persists  in  refusing  to  return  to  her  husband,  the 
"  husband  may  be  compelled  to  give  a  divorce.**  In  what  light 
then  does  this  woman  appear?  What  is  her  state  and  condition  ? 
—  Is  she  a  perfect  wife  ?  No,  they  all  say.  Has  the  husband 
acquired  the  civil  rights  of  marriage  ?  No,  none  of  them,  ^-  they 
all  prove  that.  Is  it  possible  then  for  this  Court  to  m^ke  a  return 
to  the  Court  of  Chancery,  and  say,  that  this  person  is  now 
the  wife  of  Mr.  ^lisario,  as  he  has  claimed  her  to  be  ;  when  it 
is  proved  that  he  has  not  a  right  to  a  penny  of  her  fortune,  and 
that  she  has  a  right  to  dispose  of  it?  That  if  she  was  to  die,  he  ' 
would  have  no  right  at  all. 

What  can  the  Court  do  then?  Can  the  Court  order  the 
Hupa?  That  would  be  strapge  indeed,  for  the  Eccle^iasticiJ 
Court  to  be  carrying  into  execution  a  marriage  between  two 
Jews.  Can  the  Bethdin  do  it  ?  The  Bethdin  say,  no.  Why  does 
he  not  try  the  Bethdin?  The  Kedushim  was  given  in  1793, 
and  more   than   three   years   has    elapsed    since.      Has    there 
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I.ZILDO  t. '     ^^^^^  ^^^y  appIicatioD  to  the  S^rnagogue,  whichy  they  say,  b 
BBLisARia*    eessary  to  complete  the  marriage,  to  give  hiiQ  the  collective 
*  rights  of   the   husband  ?     None.     It   has  been  thrown  ootr 

by  the  counsel,  that  there  is  an  injunction  which  would  pre- 
vent her  marrying.  That  I  cannot  tell.  All  that  the  Court  af 
Chancery  has  done  is^  to  prevent  this  man  from  having  scoess  ter 
her,  or  writing  letters  to  her,  to  prevent  him  from  entering  int» 
a  contract  of  marriage.  ^Vhether  it  would  prevent  them  front 
applying  to  be  admitted  to  the  Uupa,  I  cannot  tell ;  but  certain 
It  is  upon  all  the  evidence,  that  without  that  ceremony,  without 
the  Hupa,  they  are.  not  perfect  man  and  wife.  As  I  have  already 
stated,  the  question  is  not  whether  Miss  Lindo  is  now  at  libeity 
to  marry  any  man  she  pleases,  but  whether  she  is  the  wife  of 
Aaron  Maudes  Belisario  or  not  ?  I  think  It  is  clear,  from  the  evi* 
dence,  that  she  is  not ;  that  the  ceremony  which  has  passed, 
although  it  prevents  her  from  marrying  any  other  man  untH  a  dw 
vorce  is  given,  does  not  give  him  any  authority  over  her  fortune;, 
or  person.  A  man  cannot  be  the  husband  of  a  woman,  by  the 
law  of  England,  without  having  the  civil  rights,  which  he  has 
not ;  and  therefore,  under  all  the  circumstances,  I  am  of  opinion, 
that  the  sentence  given  by  the  Judge  of  the  Conaiatory  Court  ia 
'  perfectly  right,  and  I  shall  con6rm  it. 


No.  5. 

MGeor3<c.)37.  An  Act  fcrr  the  better  regulation  of  Ecclesiastical  Coorts  in  £ng' 

land ;  and  for  the  more  easy  recovery  of  Church  Sates  and 
Tithes.  [12th  July  1813.} 

^VH£IlEA5  it  is  expedient  that  Excommunication,  together 
tvith  all  proceedings  following  thereupon,  should,  saving  in  cer- 
tain cases,  be  discontinued,  and  that  other  Proceedings  should  be 
substituted  in  lieu  thereof,  and  that  certain  other  regulations 
should  be  made  in  the  proceedings  of  the  Ecclesiastical  Courts ; 
and  that  more  convenient  Modes  of  recovering  Tithes  and  Church 
Kates  in  certain  cases  should  be  provided ;  be  it  therefore  enacted 
by  the  King's  most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in 
this  present  parliament  assembled,  and  by  the  authority  of  the 
same,  That  from  and  after  the  passing  of  this  act,  excommunica- 
tion, together  with  all  proceedings  following  thereupon,  shall  in 
all  cases,  save  those  hereafter  to  be  spccifiedj  be  discontinued 

throughout 
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throughout  that  part  of  the  United  Kingdom  of  Great  Brhain  atfH 
Ireland  called  England ;  and  that  in  all  causes  which  according  to 
the  laws  pf  this  Realm  are  cognizable  in  the  Ecclesiastical  Courts^ 
when  any  person  or  persons  having  been  duly  cited  to  appear  iu 
any  Ecclesiastical  Court,  or  required  to  comply  with  the  lawful 
orders  or  decrees,  as  well  final  as  interlocutory,  of  any  such  Court* 
shall  n^lect  or  refuse  to  appear,  or  neglect  or  refuse  to  pay 
obedience  to  such  lawful  orders  or  decrees,,  or  when  any  person 
or  persons  shall  commit  a  contempt  in  the  face  of  such  Court* 
no  sentence  of  excommunication  shall  be  given  or  pronoimced, 
saving  in  the  particular  cases  hereafter  to  be  specified  ;  but  in- 
stead thereof  it  shall  be  lawful  for  the  Judges  or  Judge  who  issued 
out  the  citation,  or  whose  lawful  orders  or  decrees  have  not  been 
obeyed,  or  before  whom  such  contempt  in  the  face  of  the  Court 
shall  have  been  committed,  to  ponounce  such  person  or  persona 
contumacious  and  iu  contempt,  and  within  ten  days  to  signify 
the  same,  in  the  form  to  this  act  annexed,  to  his  Majesty  in  Chan- 
cery, as  hath  heretofore  b^en  done  in  signifying  Excommunica- 
tions ;  and  thereuppn  a  writ  de  contumace  capiendo,  in  the  form 
to  this  act  annexed,  shall  issue  from  the  Court  of  Chancery,  di- 
rected to  the  same  persons  to  whom  the  writs  de  excommunicato 
cajnendo  have  heretofore  directed  ;  and  the  same  shall  be  return- 
able in  like  manner  as  Uie  writ  de  excommunicato  capiendo 
hath  been  by  law  returnable  heretofore,  and  shall  have  tTie 
same  force  and  effect  as  the  said  writ ;  and  all  rales  and  regn* 
lations  not  hereby  altered,  now  by  law  applying  to  the  said  writ 
and  the  proceedings  following  thereupon,  and  particularly  the 
several  provisions  contained  in  a  certain  act  passed  in  the  fifth 
year  of  Queen  Elizabeth,  intituled  '  An  Act  for  the  due  execution 
of  the  writ  de  excommmunicato  capiendo,'  shall  extend  and  be  ap- 
plied to  the  said  writ  de  contumace  capiendo,  and  the  proceedings 
following  thereupon,  as  if  the  same  were  herein  particularly  re- 
peated and  enacted ;  and  the  proper  officers  of  the  said  Court  ' 
of  Chancery  are  hereby  authorized  and  required  to  issue  such  writ  ' 

de  contumace  capiendo  accordingly  ;  and  all  Sheriffit,  Gaolers,  and 
other  Officers  are  hereby  authorized  and  required  to  execute  the 
same,  by  taking  and  detaining  the  body  of  the  person  against 
whom  the  said  writ  shall  be  directed  to  be  executed ;  and  upon 
the  due  appearance  of  the  party  so  cited  and  not  having  appeared 
as  aforesaid,  or  the  obedience  of  the  party  so  cited  and  not  having 
obeyed  as  aforesaid,  or  the  due  submission  of  the  party  so  hav- 
ing committed  a  contempt  in  the  face  of  the  Court,  the  Judges 
or  Judge  of  such  Ecclesiastical  Court  shall  pronounce  such  party 

15  *    absolved 
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absolved  from  the  contumacy  and  contempt  aforesaid*  and  shall 
forthwith  make  an  order  upon  the  Sheriff,  Gaoler,  or  other  officer 
in  whos^  custody  he  shall  be,  in  the  form  to  this  act  annexed,  for 
discharging  such  party  out  of  custody ;  and  such  Sheriff,  Gaoler^ 
or  other  Officer  shall,  on  the  said  order  being  shown  to  him,  ao 
soon  as  such  party  shall  have  discharged  the  costs  lawfully  in- 
curred  by  reason  of  such  custody  and  contempt,  forthwith  dis- 
charge him. 

Provided  always,  and  be  it  further  enacted,  that  nothing  in  this 
act  contiuned  shall  prevent  any  Ecclesiastical  Court  from  pronounc- 
ing or  declaring  persons  to  bie  excommunicate  in  definitive  sen- 
tences, or  in  interlocutory  decrees  having  the  force  and  effect  of 
definitive  sentences,  such  sentences  or  decrees  being  pronounced 
as  spiritual  censures  for  offences  of  Ecclesiastical  Cognizance,  in  the 
same  manner  as  such  Court  might  lawfiilly  have  pronounced  or 
declared  the  same  had  this  act  not  been  passed. 

And  be  it  further  enacted,  that  no  person  who  shall  be  so  pro- 
nounced or  declared  excommunicate,  shall  incur  any  civil  penalty 
or  incapacity  whatever  in  coi^quence  of  such  excommunication, 
sare  such  imprisonment,  not  exceeding  six  months,  as  the  Court 
pronouncing  or  declaring  such  persons  excommunicate  sbali  direct ; 
and  in  such  case  the  said  excommunicadon,  and  the  term  of 
such  imprisonment,  shall  be  signified  or  certified  to  his  Majesty 
in  Chancery,  in  the  same  manner  as  excommunicadona  have  been 
heretofore  signified,  and  thereupon  the  writ  de  excammunicaio 
capiendo  shall  issue,  and  the  usual  proceedings  shall  be  had,  and 
the  party  being  taken  into  custody  shall  remain  therein  for  the 
term  so  directed,  or  until  he  shall  be  absolved  by  such  Ecclesi* 
asdcftl  Court. 
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Mary-le-Bone,  Quebec  Chapel,  Si.  MargarePs,  West. 

166, 168,  169 
lUeeituous  Cohabitation  -  -  -  .    334 

Separation,  Penance  •  .  .        335  393 

Declaration  of  Nullity,  where  Marriage  U  proved  to 
have  been  celelirated  -  .  .    393 

L. 

Licence,  Marriage —  See  NulUty  of  Marriage. 

of  Uie  Bishop  to  preach— in  the  Parish  Church,  not 
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by  reason  of  Insanity,  dkta  contr^  refuted        -        -  416 
by  reason  of  Publication  of  Banns  in  Namee  not  bemg 
the  <f«€  Names  of  the  Party,  as  required  by  Stot. 
26G.2-cap.33.  U>2, 8.            -            -           -  394 
what  names  so  held           -               -              •  .  ib. 
Surname  how  far  ad  brbUrkm             •             •  399 
dictum  of  Sir  Jos.  Jekyll  considered                  -  400 
variation  when  fatal              -              •            »  401 

Namte 
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NuUUff  of  Marriage — continued.  Pagt 

Names  of  illegitimate  Children  bow  considered         •    402 
Name  of  the  Mother  held  sufficient         «         -    407 
by  Licence^  by  reason  of  Minority  and  want  of  Con- 
sent, as  required*  26  G.  2.  ch.  33.  §  8.    •    213>262»387 
See  Father,  Quardiant  Parents,  Sfc. 
Provisions  of  the  Statute  at  to  true  Nameit  not 

held  to  extend  to  Marriages  by  Licence  -  434,  438 
Exception  for  fraud  in  supposed  Cases  -      ib«  ' 

by  reason  of  Affinity  and  Consanguinity  -  -    393 

by  the  Jewish  La»$  amongst  Jews.    See  Jletotf  ^  Mar* 
riage  •  •  .  •  •    215 

o. 

0^  promoted,  or  form  of  Criminal  Suit        -        -    206»  209 
Style  of.  Bishop,  or  Judge,  immaterial           -           -  206 
for  raising  Tombs  in  the  Church-yard,  without  due 
Authority               -              -               -               •  14 
by  Faculty               -                -             -  ib. 
by  Custom               -                -           -  ib. 
for  erecting  a  Monument  in  the  Chancel         •         -  208  ^ 
Fees  thereon  to  the  Minister            -                -        •  ib. 
for  preaching  without  lacence  of  the  Bishop  of  Lon- 
don, in  Ely  Chapel               -              •                -  21 
for  obstructing  the  Singing  and  Muucal  Senrict  in  the 

Church  .  .  •  -  .170 

for  Quarrelling,  Chiding,  or  Brawling  in  the  Churcl), 
5,  6  Edw.  6.  cap.  4.  §  1.  •  -    2.  181 

Two  Witnesses  to  the  particular  Act»  required 

byStat.         -               -               -               -  182        . 

for  preadiing  contrary  to  the  Articles  of  Religion     -  424 

Form  of  Citation  therein            -             -              -  ib. 

for  incestuous  Cohabitation            .             •             -  384 
Offidal  Principal  exerdses  the  contentious  Jurisdiction 

of  the  Bishop  -  -  -  •    4»  206 

Omomaifs^Church,  Law-as  to  Consent  of  Parishioners  -  199 
Consent  of  Parish,  how  taken>  by  Mqjority  of  numbers 

and  interest               -                «               -           -  200 
Organs,  how  considered,  as  necessary  or  omammUal  *  199 
as  to  Cathedrals                   -              -             •  ib* 
as  to  Parish  Churches,  according  to  the  Circum- 
stances of  the  Parish                   -                  »  io* 
Oiko^on^-Constitutton  of            -          -                       «  16S 

•       c2 
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P- 

PartnU^nndet  26  6.2.  ch.  33.  ^11.  not  consinied  to 

admit  coojient  of  iUegittmate  Pacents    -    339,  360,  360 
illegitimate^  Parent  caonot  appoint  a  Guaidian     •  ^39, 345 
nor  institute,  a  Suit  oi  Nullity,  by  virtue  of 

minonty*  (ko*            -           -           ^    .       .  S4l 
Construction    of   Temporal    Courts    on   particular 

Statutes  relating  to  Pknents  considered  -  341,  351 
Construction  of  Ecclesiastical  Courts  -  356,359 
whether  the  illegitimate  Father  can  take  a  Child  from 

the  Possession  of  the  Mother                •                 -  352 
Father  of  a  Person  of  full  Age  being  Insane,  not 
competent  to  bring  Suit  of  Nullity  of  Marriage  (con- 
tracted after  Age)  f  by  reason  of  Insanity  pf  the  Son  415 
Partkeps  Crtmtnif— in  Adultery            -         •         •150,  376 

See  Witnesses. 

jProdtcfr— Error  in  Bar,  in  Abatement             -                 -  2 
Citation  in  Criminal  Suit  abated  by  wrong  description 

of  the  Judge                -              -              -              -  1 

by  wrong  description  of  the  Office           -         -  4 

Misnomer  of  the  Party.    See  Mitnoaier.        -            -  3 

of  the  Parish            -            -             -               -  7 

variance  between  Citation  and  Articles            -         -  172 

as  to  demand  of  Articles  on  Appearance            -        -  170 

Exception  as  to  Defamation               -                -  171 
Commencement  of  Suit  from  Issue  joined, —  in .  what 

Case           ...             ^                 -  213 

Construction  on  delay  by  false  Avermtnt           •  ib. 

Pleadtitjf>-^bJection  as  to  relevancy               -                  -  219 

to  pleading  of  general  Character                 -  40 
to  loose  Averments  incapable  of  proof        -  52 
in  exception  to  Witnesses,  general '- spe- 
cific*     See  Evidence.               -             -;  98 
opening  Pleadings  after  publication  for  defensive  plea,  101 
from  surprize  owing  to  want  of  due  SpecyUation,  ia 
the  original  Plea            -            ...              -  ib. 
PsaUnodtf — See  Music       *    -               -             *              *  175 

Q. 

QMaArer«^-not  included  in  the  Marriage  Act  *         -    217 

Form  of  Marriage  »  •  •  -    App*  9 

how 
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Quakers  ^^coniinned.  F^ 

how  far  they  can  maintain  a  Suit  in  the  Ecclesiastical 

Court  on  such  Marriage  -  .  .    App.  9 

QuarrMng,  Chiding,  BrawUng^-^Se^  Office  promoted.        •     181 

Proceedings  under  the  general  Ecdesiastical  Law,  -      ib. 

under  Stat.  5^  6  £dw.  6.  ch.  4.  -  -    2,  ib. 

construed  to  require  Two  ISltnesses  to  each  fact     183 

words  sufficient  -  -  -     183.  184 

not  sufficient  -  •  .  *     185 

R. 

Recrimination — ^Principle  of             -                -  -     147 

by  Roman  I^aw  as  to  Dower            •            -  --   148  , 

by  Canon  Law            -            -            -            -  -      ib. 

not  in  Criminal  Suits            -            -            -  -    J  48 
sustained  on  facts  not  so  strong  as  might  be  necessary 

to  sustain  a  Suit  of  Adultery                -  -     153 

RestUutum  of  Qmjugal  RightS'^hBrred  by  Advilterj  -      ib. 

by  Cruelty  -    351 

not  barred  by  mere  lapse  of  time              -  -    135 

Revocation  of  HereOeal  Errors — ^what  required  ?     r  430&8eq. 

s. 

Seat  in  Church  may  be  required  by  every  Householder,  for 

^           himself  and  Family                -                -        ,        -  194 
to  be  assigned  by 'the  Churchwardens,  acting  under 

submission  to  the  Ordinary        -        -            -  316 

return/  want  4>f  Row»  how  far  good                  -  317 
as  to  liberty  to  ^  erect  Seat  at  private  Exfience 

not  good            -              •               •              -  ib. 
compounding  for  Payment  in  easement  of  F^sh 

Ratety  not  allowed           -               -             «  ib. 

Appointments  so  made 'quashed           -            -  318 

Appurtenant  to  a  House,  will  go  to  the  Tenant  322 

not  to  be  let  to  Strangers        .           .             -  319 

Faculty  to  a  man  and  his  heira  bad.    See  Faculty      -  321 

by  Custom               -               ...                -  194 

by  PrescripUon-r-by  Possessory  Right           •           -  195 

.  5^|Mira<UM»---Aiticles9  how  considered  in  the  Ecdesiaatical 

Court             -                .                .              .     119,  143 

at  Common  L$w           -               «            •            -  ib. 

Sequestration 
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SequeHraiion — ^Writ  of  -  -  •'-311 

Priority  of  Writs        -  -  -  -      ib. 

not  suspended  on  averment  of  Error        -  -    3112 

Sequestrator,  liable  for  Dilapidations  -        307,  310 

^  Claim  to  satisfy  fFrit,  as  prior  demand^  not   sus- 

tained ...        309.  310 

Allowance  for  Repair  -  -  -  -    314 

how  to  be  pleaded  —  not  for  specific  Sum         -      ib. 
Statutes  referred  to— 1  £dw.  i.— Jews  '  -  -    217 

9  Edw.  2.— Articuli  Cleri  -  -  -  495 
15Ric.2. — ^Appropriation          -            «            -    163t  16S 

4  Hen.  4.— Do.            -  ^            -  -               -      ib. 

10  Hen.  6.— Do.  -  -  •  -  163 
23  Hen.  8.  c.  9. — Citations  -  -  -  7»  27 
27  Hen.  8.  c.  4.— for  Pirates,  &c.  -       '        -    461 

c.  28.— Monasteries  given  to   tbe  King« 
&c.  -  ...    162 

31  Hen.  8.  c.  13. — ^Dissolution  of  Monasteries,  &e.  -  26, 162 
33  Hen.  8.  c.  3 1  .—Diocese  of  Chester,  &c.  -      25 

5  &  6  Edw.  6.  c.  4< — against  brawling  in  Church,  &c.  2, 181 
^                        4&5PhiL&Mar.  c.8.r-reIat]Fe  to  Children  taken 

away  from  Parents  and  others  •  -         -    342 

1  Eliz.— Liturgy,  &c.  -  -  -    177 

13  Elix.  c.  12. — ^Preaching  contrary  to  the  Articles  424, 5,  6 

c.  8. — ^Usury  ....    465 

18  Eliz.  c.  2.— reputed  Father  and  Mother  of  bastard 
Children  -  -  -  -    340 

43Eliz.^Poor            -               -               -             -  ib. 

4Jac.  1.  c.  5. — ^Drunkenness           ...  465 

21  Jac.  1.  C.20. — Swearing           -           «               -  ib. 

13  &  14  Car.  2.  c  12.— as  to  Constables         -          -  383 

6  &  7  W.  3.  c.  1 1.— Swearing          -           -           -  465 

c.  6. — ^Duties  on  Marriage,  &c. — Clause, 
*<  That  it  shall  not  be  construed 
<<  to  make  good  or  effectual  in 
*'  Lawj  any  such  Marriage  or 
**  pretended  Marriage  of  Jews, 
««  Quakers,**  &c«  -  -  App.  7 
5  Geo.  2.  c.  30.— Bankrupts  -         -  -    470 

15  Geo.  2.  c.30. — ^to  prevent  the  Marriage  of  Luna- 
tics -  -  -  .  -    417 

19  Geo.  2.  c. 2 1. —Swearing  -  -         -    465 

26  Geo. 
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Statutes '^continued.  Page 

26  Geo.  2.  c.  26.— for  the  Naturalization  of  the  Jews 

repealed  by  27  Geo.  2.  c.  1.      -    217 
C.33. — ^for  the  better  preventing  clan- 
destine Marriages,  &c.    -     136,  14l» 
217,  263,  337,  338»  360 
12  Geo.  3.  c.  43.— -relative    to  Ely  House  in   Hol- 

bom  »  -  .  .    26— -30 

53  Geo.  3.  c.  127.  —  Excommunication  discontinued  ^ 

submodo  .        "^      .  -         .    App.  24. 

57  Geo.  3.  c.  98.— for  the  Sale  of  the  Impropriate 
Rectory,  &c.  of  St.  Mary-le-bone  to  the  Crown     -     169 
Swearing — ^not  punishable  in  the  Ecclesiastical  Courts      •    465 
See  Defamation. 

T. 

gnu^es— Subtraction  of        -  -  •  -  478&8eq. 

notice  of  setting  out  for  great  Tithes  not  required     -    479 
for  small  Tithes  generally  ?  quaere         -  -      ib* 

by  Custom  -       •-  -  -      ib. 

by  Agreement    -  •  -  -      ib. 

of  Mills,  by  Toll  Dish,  superseded  by  modem  authori- 
ties ...    493,  494 
by  Profits,— Deductions  and  Allowances  503  &  seq. 
usually  decided  on  the  Answers  of  the  Party  -  .503 
Allegation  when  gi?en,   should  not  contradict  the 

Answers  -  -  ^-'  -      ib. 

of  sundry  Articles,  Cows,  Calves,  Pigs,  Carrot 
Seeds,  Barley  rakings.  Clover  and  Grass,  Easter 
Oflferings — ^Agreement— Proof  as  to  -    487  et  seq. 

Occupier  liable  -  .  -        '       -    490 

Vendee  -  -  -  -  -      ib, 

if  covered  by  a  Certificate  of  Bankruptcy  -    470,  474 

Endowment  construed  •  -  -    501 

V. 

Viear  General —  how  distinguished  from  Offidal  Prin- 
cipal -  -  -  -  4,  206 
Ftaera^es— -how  endowed,.  &c.  -  •  -  165 
Ta'dtct— in  Divorce,  how  considered  -  -  15t6 
not  to  be  impeached  as  false  .  *  •  289,  306 
or  as  erroneous  .  -  -  -  •  -  290 
may  ba  shewn  to  have  been  obtained  by  collusion     -  ib. 
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H^histan's  case  cited  ...  .    433 

fVUnesses  -----     182 

specific  Number  when  required  —  Brawling  —  De&k^ 

maUon  -  -         '   -  -    182,461 

Particeps  Crminis  not  excluded      ...    375 

Father,  in  Suit  of  Nullity  instituted  bj  him  during 

Minority,  but  continued  after  Age  by  the  Son,  not 

excluded  -  -  -  -  -    419 

subornation  Of  ....     268,  288 
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